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PREFACE. 


For  sixteeD  years  the  legal  fraternity  of  the  United  States  has 
shown  its  appreciation  of  the  *^  American  Probate  Beports"  by  a 
generous  patronage  based  entirely  upon  their  merits,  that  has  been 
gratifying  to  the  publishers,  and  flattering  to  the  editorial  depart- 
ment of  the  enterprise.  Many  jurists  of  exceptional  ability  and 
national  repute  have  recognized  in  the  presence  of  this  series  an 
active  element  forcibly  contributing  to  the  unification  of  probate 
practice,  and  the  simplification  and  readjustment  of  all  its  methods. 
They  have  recognized  with  entire  cordiality  the  fact  that  nothing 
is  more  desirable  in  any  judicial  system  than  the  adoption  and 
expansion  of  every  formula  that  can  secure  the  speedy  rights  of 
litigants  with  the  least  delay,  vexation,  and  expense — and  this  is 
the  precise  desideratum  that  is  being  gradually  effected  by  a  pub- 
lication that  brings  into  prominence  the  most  carefully  considered 
principles  of  testamentary  law,  and  by  arraying  them  in  startling 
attitudes  of  contrast  and  comparison  enforcing  the  prompt  in- 
dorsement and  adoption  of  the  better  rule. 

When  we  consider  that  during  every  generation,  the  probate 
jurisdictions  of  this  country  have  under  their  absolute  control 
four-fifths  of  the  entire  real  and  personal  property  of  sixty  mil- 
lions of  people,  some  adequate  notion  may  be  partially  formed  of 
the  immense  and  increasing  importance  of  this  particular  branch 
of  our  substantive  law.  No  legal  equipment,  however  versatile 
and  receptive,  is  recognized  as  even  elementary  in  a  technical 
sense,  that  can  not  claim  a  reasonable  d^ree  of  familiarity  with 
the  details  of  the  procedure  that  has,  for  its  ultimate  aim,  the  sat- 
isfactory adjustment  of  these  vast  property  rights,  and  nowhere 
in  the  domain  of  legal  literature  can  be  found  in  concrete  form 
and  compact  phraseology,  a  more  satisfactory  exposition  of  these 
rights  and  the  methods  of  attaining  them,  than  within  the  pages 


iv  Pl^FACE. 

of  these  reports,  which  represent  the  latest  utterance  of  master 
minds,  as  well  as  the  latest  phase  of  practical  development,  that 
both  ripened  experience  and  scholarly  discrimination  can  suggest. 

The  new  series  of  these  reports,  of  which  the  present  is  the  ini- 
tial volume,  aims  at  the  retention  of  every  element  that  has  given 
stability  and  popularity  to  its  predecessors,  but  will  seek  to  fur- 
ther augment  their  usefulness  by  extending  the  annotation  along 
all  the  lines  of  contact  that  in  any  way  contribute  to  the  proper 
evolution  of  our  probate  law.  By  emphasizing  this  feature,  in 
the  new  series,  through  the  medium  of  extended  and  often  ex- 
haustive supplementary  notes,  it  is  considered  that  what  has  here- 
tofore been  a  subordinate  feature  may  be  accorded  greater  expan- 
sion to  the  advantage  of  bench,  bar  and  commentator,  alike. 

Again,  the  publishers  are  persuaded  that  by  a  systematic  ex- 
clusion of  cases  that  suggest  only  the  simpler  forms  of  testament- 
ary law— of  cases  that  in  other  words  carry  their  own  solution  in 
the  mere  statement  of  the  facts  that  underlie  them — more  space 
can  be  devoted  to  the  growing  complexities  and  obscurities  of  such 
cases  as  present  the  novel  application  of  an  old  principle,  or  dis- 
close the  presence  of  one  that  has  never  been  regarded  as  legiti- 
mately affecting  the  subject  matter  in  dispute.  And  hence,  in  the 
selection  of  cases  for  re-reporting,  constant  regard  will  be  had  for 
those  that  embody  the  more  intricate  phases  of  probate  litigation. 

Still  another  departure  fmni  the  rule  that  has  governed  the 
publication  of  the  preceding  volumes  lies  in  the  prompt  reporting 
of  the  cases  selected  regardless  of  their  sluggish  appearance  in  an 
official  form.  As  many  of  the  states  are  from  one  to  three  and 
even  four  years  in  compiling  their  official  record,  embarrassing 
delays  will  be  avoided  and  prompt  attention  secured — ^a  feature 
that  will  strongly  appeal  to  the  pressing  needs  of  the  active  lawyer. 

Lastly,  as  to  dissenting  opinions.  Heretofore  they  have  been 
all  but  universally  rejected.  But  an  amended  impulse  strongly 
suggests  an  occasional  departure  from  this  rule.  Where  the  con- 
flict of  authority  is  along  a  line  of  dim  and  shadowy  cleavage, 
and  yet  of  great  importance,  and  the  argument  sustaining  the 
contra  view  is  plausibly  presented  and  adroitly  maintained,  there  is 
always  a  lingering  suspicion  that  a  reargument  might  lead  either 
to  flat  reversal  of  the  case,  or  at  least  to  a  modification  of  its  ap- 
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plicability.     Wlien   eminent  jurists,  after  exhaustive,  discaflsion 

and  laborious  research,  have  reached  opposite  conclusions  upon 

any  controverted  topic  of  tlie  law,  it  is  not  within*  the  legitimate 

purview  of  a  reporter's  ambition  to  discard  any  judicial  opitiion 

as  erroneous,  and  obvious  dictates  of  both  justice  and  propriety 

would  suggest  that  he  leave  the  case  as  the  court  leaves  it,  with 

ail  the  doubts  and  infelicities  that  the  dissenting  opinion  may  cast 

upon  it     Few  judges  in  our  courts  of  last  resort  are  disposed  to 

quarrel  with  the  majority  of  their  distinguished  colleagues  unless 

the  field  of  legal   inquiry  is  so  broad  and  undefined  as  to  leave 

ample  room  for  the  exercise  of  an  independent  judgment,  and  a 

dissenting  opinion  is  frequently  a  useful  warning  against   assuming 

too  much,  or  generalizing  too  far. 

FRANK  S.  RICK 
New  York,   ) 
April  1,  1897.  f 
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Eamton  vs.  Truesdell. 

(Supreme  Court  of  Pennsylyania,  Nov^.  11, 1896;  85  Atl.  Rep.  818.) 

Estates  tail — Meaning  of  the  words    "issue,"    "child/' 

"CHILDREN,"    etc. 

The  presumption  is  that  the  testator  intended  that  all  the  words  he  used  in  the 
concoction  of  his  will  should  be  gi^en  their  full  legal  signification.  And  It 
is  only  where  un  intention  to  the  contrary  clearly  appears,  that  a  modified 
or  layicized  meaning  can  be  given  to  such  words  as  ''issue/'  "heirs  of  his 
body."  and  "child"  or  "children." 

A  testator  "bequeathed"  certain  land  to  his  wife  for  life,  and  by  a  subsequent 
recital  he  "bequeathed"  to  his  granddaughter,  Nancy,  all  the  real  prop- 
erty "that  my  wife  enjoys  during  her  life,  and  at  my  wife's  death  I  be- 
queath the  same  property  that  she  had  during  her  life  to  Nancy  and  to  the 
heirs  of  her  body;  but  if  she  should  die  and  leave  no  child  or  children, 
then  the  said  property  shall  be  sold  to  the  best  advantage,  and  equally 
divided  among  my  other  legatees  and  their  heirs."  Held,  that  on  the 
death  of  the  widow,  the  grnnddaughter,  Nancy,  took  an  estate  tail,  and 
the  other  legatees  and  their  heirs  mentioned  in  the  will  were  entitled  to 
an  executory  estate  in  fee.  It  was  further  held  that  the  estate  tail  in  Nancy 
terminated  upon  her  death,  and  that  the  estate  of  the  executory  devisees 
ested,  on  the  death  of  Nancy  leaving  no  child  or  children. 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas  held 
in  and  for  the  county  of  Washington. 

Hon.  J.  A.  McIlvaine,  Presiding  Judga 

The  court  of  last  resort  in  affirming  the  decision  of  the  lower 
court  adopted  the  opinion  of  that  court  in  extenso. 

The  Court  of  Common  Pleas  rendered  the  following  opinion : 
Joseph  Alexander  **left  and  bequeathed"  to  his  wife  for  life 
certain 'real  estate,  including  the  land  in  dispute  in  this  action. 
Vol.  I-l 


2  PROBATE  REPORTS  ANNOTATED, 

In  his  will,  after  thus  providing  for  his  wife,  and  making  various 
bequests  to  his  children,  he  made  a  devise  in  the  language  follow* 
ing:  "I  leave  and  bequeath  unto  my  granddaughter  Nancy 
Ramsey  all  the  real  property  that  my  wife  enjoys  during  her  life 
and  at  my  life's  death  I  bequeatli  the  same  property  that  she 
held  during  her  life  to  Nancy  Ramsey  and  to  the  heirs  of  her 
body;  but  if  she  should  die  and  leave  no  child  or  children,  then 
in  such  a  cose  tbe  said  property  shall  be  sold  to  the  best  ad- 
vantage, and  equally  divided  among  my  other  legatees  and  their 
heirs."  Tlie  question  reserved  and  now  for  decision,  is,  did  Nancy 
Ramsey,  who  died  after  the  testator  and  his  widow,  unmarried, 
leaving  no  child  nor  children  nor  lineal  descendant,  have,  at  the 
time  of  her  death,  under  this  provision  of  her  grandfather  s  will,  a 
life  estate  or  an  estate  tail  in  the  lands  devised  to  her?  If  she 
had  only  a  life  estate,  then  our  instruction  to  the  jury  to  find  for 
the  plaintiff  was  wrong;  but  if  she  had  an  esta  e  tail,  then  our  in- 
struction was  right,  as  her  estate  had  been  enlarged  into  a  fee  sim- 
ple and  the  right  of  possession  at  the  time  suit  was  brought  was 
in  the  plaintiff.  The  language  of  the  testator,  to  wit,  **I  bequeath 
the  same  property  "  (that  is,  the  property  his  widow  is  to  hold  for 
life)  "  to  Nancy  Ramsey  and  to  the  heirs  of  her  body,"  creates  an 
estate  tail.  The  words  used  are  strictly  and  technically  words  of 
limitation.  But  these  words  follow:  ''But  if  she  should  die  and 
leave  no  child  or  children,  then  in  such  a  case  the  said  property 
shall  be  sold  to  the  best  advantage,  and  equally  divided  among 
my  other  legatees  and  their  heirs," — and  they  must  be  taken  with 
what  precedes.  It  is  argued  by  the  counsel  for  the  defendants 
that,  as  the  words  ''child  or  children"  are  words  of  purchase, 
therefore  the  words  "heirs  of  her  body"  were  used  by  the  testator 
in  the  same  sense ;  that  he  purposely  used  the  words  "  child  or 
children "  in  the  second  clause  of  this  paragraph  to  explain  in 
what  sense  he  used  the  words  "heirs  of  her  body  "  in  the  first 
clause  of  the  paragraph ;  and  that  the  whole  paragraph,  correctly 
construed,  should  read,  "  I  leave  and  bequeath  the  said  property 
to  Nancy  Ramsey  and  to  the  heirs  of  her  body,  but  if  she  should 
die  and  leave  no  heirs  of  her  body  (by  that  I  mean  no  child  or 
children),  then  in  such  case  (that  is,  at  her  death)  the  said  prop- 
erty shall  be  sold,"  eta     This  construction  would  give  to  Nancy 
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Ramsey  a  life  estate,  which  would  terminate  at  her  death,  she 
having  died  ''unmarried  and  without  child  or  children  or  other 
lineal  descendant,''  as  shown  by  the  admissions  of  record.  It  is 
contended,  however,  by  the  counsel  for  the  plaintiff,  that  no  such 
qualifying  effect  can  be  given  to  the  words  "  child  or  children," 
but  that  as  the  testator  first  used  the  words  "  heirs  of  her  body  " 
it  is  rather  to  be  held  that  he  used  the  words  "  child  or  children  " 
in  the  same  sense, — that  is,  as  words  of  limitation  and  not  of  pur- 
ohasa  If  it  were  necessary  to  choose  between  these  two  inter- 
pretations, the  former  would  be  adopted,  as  ^'  the  nature  of  a  de- 
vise over  is  always  to  be  looked  at  to  ascertain  whether  a  definite 
or  indefinite  failure  of  issue  was  intended ;  *'  and  the  words  "child 
or  children"  would  be  taken  as  explanatory  of  what  the  testator 
meant  by  the  words  "  heirs  of  her  body."  But  if  we  can  give  to 
the  words  "  heirs  of  her  body  "  and  to  the  words  "child  or  chil- 
dren  "  their  technical  meaning,  without  one  modifying  the  other, 
and  allow  both  to  be  thus  interpreted,  we  must  do  so.  The  pre- 
sumption is  that  the  testator  intended  that  all  the  words  he  used 
should  be  given  their  legal  signification.  And  it  is  only  where 
an  intention  to  the  contrary  clearly  appears  that  a  modified  mean- 
ing can  be  given  to  such  words  as  "  issue,"  "heira  of  his  body," 
and  "children."  In  our  opinion,  the  testator  used  both  the  words 
"  heirs  of  her  body  "  and  **  child  or  children  "  in  their  legal  sense, 
and  that  they  must  be  so  interpreted.  His  purpose  was  to  give, 
in  the  first  instance,  an  estate  tail,  to  be  reduced  to  a  life  estate  on 
the  happening  of  a  certain  contingency,  to  wit,  the  death  of  the 
first  taker  before  she  married  and  had  a  "child  or  children."  The 
happening  of  the  contingency — the  death  of  the  first  taker  leaving 
"no  child  or  children  " — was  to  abridge  the  estate  tail  or  reduce 
it  to  a  life  estate,  and  make  effectual  the  devise  over  to  "the  other 
legatees  and  their  heirs."  Nancy  Ramsey  had  an  estate  tail,  and 
"the  other  legatees  and  their  heirs"  took  an  executory  estate  in 
fee.  The  executory  estate  was  limited,  and  was  to  take  effect 
after  a  definite  failure  of  issue  of  the  first  taker.  If  there  was  no 
such  failure,  then  the  estate  tail  was  to  remain  as  though  there 
had  been  no  limitation  over,  but  if  there  was  such  a  failure  then 
the  estate  tail  was  to  be  reduced  to  a  life  estate  and  the  fee  was 
to  vest  in  the  executory  deviseea     Nancy  Bamsey  dying  leaving 
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no  child  or  children,  the  estate  tail,  by  the  happening  of  that  con- 
tingency, was  to  be  abridged,  and  the  estate  in  fee  vested  in  the 
"other  legatees  and  their  heirs."  {IngersoWs  Appeal^  86  Penn.  St 
245 ;  Taylor  v.  Taylor,  63  id.  484.)  That  the  event  of  a  person 
dying  without  leaving  children  to  survive  him  can  be  made  a  con- 
tingency upon  which  an  executory  devise  may  be  limited  over,  as 
well  as  the  happening  of  any  other  event,  cannot  be  questioned. 
(2  Washh.  Real  Prop.  349.) 

But,  granting  thut  an  estate  tail  was  given  to  Nancy  Ramsey  to 
be  abridged  upon  the  happening  of  a  certain  contingency,  as  we 
have  held,  it  is  argued  that  that  contingency  did  not  happen.  On 
the  authority  of  King  v.  Frick  (135  Pa.  St  575;  19  Atl.  951),  it  is 
contended  that  the  testator  intended  the  devise  over  *^  to  his  other 
l^atees  and  their  heirs "  only  in  the  event  of  the  death  of  the 
first  taker,  Nancy  Ramsey,  without  children,  during  his  life.  We 
think,  however,  that  that  case  can  be  distinguished  from  the  one 
in  hand.  As  said  in  Jessup  v.  Smuck  (16  P&  St  839),  "the  testa- 
tor was  providing  for  the  disposition  of  his  estate  after  his  decease, 
and  must  be  supposed  to  refer  to  events  and  their  occurrence  in 
time  subsequent  to  his  death."  In  the  disposition  made  he  pro- 
vided that  Nancy  Ramsey  should  not  come  into  the  enjoyment 
of  her  estate  until  after  the  death  of  his  widow,  and  he  expected 
his  widow  to  live  longer  than  he  did,  for  he  gave  her  a  life  estate 
in  the  very  land  devised  to  Nancy  Ramsey.  The  rule  invoked 
by  the  counsel  for  the  plaintiff  is  stated  by  Powell  in  these  words: 
'^  But  in  cases  of  immediate  gifts,  it  is  generally  true  that  a  be* 
quest  over,  in  the  event  of  the  death  of  the  preceding  legatee, 
refers  to  that  event  occurring  in  the  lifetime  of  the  testator;  yet 
this  construction  is  only  made  ex  necessiiati  rei  from  the  absence 
of  any  other  period  to  which  the  words  may  be  referred,  as  a  tes- 
tator is  not  supposed  to  contemplate  the  event  of  himself  surviv- 
ing the  object  of  his  bounty."  (2  Pow.  Dev.  763-765.)  In  Jessup 
V.  Smuck  {supra)^  Mr.  Justice  Cuaaibers  says:  "In  the  cases 
which  limit  the  death  to  the  testator's  lifetime,  it  is  admitted  that 
it  is  adopted  from  necessity,  in  aid  of  what  was  considered  the 
general  intent  of  the  testator,  and  was  not  applied  where  the  first 
taker  is  referred  to  or  treated  as  living  at  a  period  subsequent  to 
the  death  of  the  testator."    Joseph  Alexander,  after  giving  a  life 
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estate  to  his  wife,  provided  that  '^  at  ray  wife's  death  I  bequeath 
the  same  property  to  Nancy  Ramsey,"  eta  No  immediate  gift 
was  made  to  Nancy  Bamsey.  She  must  wait,  not  only  until  after 
the  death  of  the  testator,  but  until  after  the  death  of  his  widow, 
the  life  tenant,  before  she  receives  anything.  The  testator,  in 
making  the  devise  to  Nancy  Bumsey,  '*  referred  to  an  event  that 
would  take  place  subsequent  to  his  death,"  to  wit,  the  death  of 
his  wife,  who  was  made  a  life  tenant  of  the  very  property  devised. 
Again,  he  provided  for  a  sale  of  the  property,  and  a  distribution 
among  persons  then  in  being, — 'Miis  other  legatees," — ^and  this 
provision  for  a  sale,  which,  of  course,  would  be  after  his  death,  is 
connected  as  to  time  with  the  death  of  Nancy  Ramsey ;  *'  if  she 
die  leaving  no  child  or  children,  then  in  such  a  case  (on  the  hap- 
pening of  such  event)  the  said  property  shall  be  sold  and  divided 
equally  among  my  other  legatees."  Taking  alone,  then,  the  will 
of  Joseph  Alexander  and  the  fact  that  Nancy  Ramsey  died  leav- 
ing no  child  nor  children,  we  would  say  that  the  estate  tail  termi- 
nated at  her  death,  and  the  executory  estate  devised  to  the  "other 
legatees  and  their  heirs  "  took  enect 

But  Nuncy  Ramsey,  on  the  20th  day  of  June,  1881,  executed 
the  deed  to  James  L  Brownson,  Jr.,  Esq.,  which  was  offered  in 
evidence,  and  James  L  Brownson,  Jr.,  Esq.,  reconveyed  the  prop- 
erty conveyed  to  him  back  to  her  and  her  heirs  and  assigns.  She 
died  seised  of  the  property  now  in  dispute,  claiming  to  hold  a  fee- 
simple  title  thereto  under  the  deed  received  from  Mr.  Brownson. 
These  deeds  were  executed  in  accordance  with  the  provisions  of 
the  act  of  assembly  entitled  "An  act  to  facilitate  the  barring  of 
entail,"  and  the  question  now  is,  was  the  executory  estate,  as  well 
as  the  estate  tail,  barred  by  this  deed  executed  under  the  act  of 
1799.  In  Tayhr  v.  Taylor  (68  Pa.  St  485),  Mr.  Justice  Shars- 
WOOD  says :  **An  estate  tail  may  no  doubt  be  subject  to  an  exec- 
utory devise  over  on  some  condition  or  event  to  take  effect  in 
abridgment  or  derogation  of  it ;  but  such  an  executory  devise  can 
be  destroyed  by  a  common  recovery  suffered  by  the  tenant  in  tail, 
which  enlarges  his  estate  into  a  fee  and  excludes  all  subsequent 
limitations,  whether  in  remainder  or  by  the  way  of  springing  use 
or  executory  devise  *  ♦  *  A  devise  over  after  an  estate  tail 
on  a  definite  failure  of  issue  is  not  an  executory  devise,  but  a 
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remaiader :  for  it  takes  effect,  not  in  derogation  or  abridgment  of 
the  preoediDg  estate,  but  on  its  regular  determination,  though  onlj 
in  the  event  of  the  termination  of  the  estate  upon  the  death  of  the 
tenant  *  *  *  There  is,  however,  not  much  importance  in 
the  distinction  as  to  the  limitation  over  after  a  definite  failure  of 
the  issue  of  tenant  in  tail,  since,  call  it  what  you  will,  executory 
devise  or  vested  or  contingent  remainder,  it  can  be  barred  bj  a 
common  recovery  or  by  deed  duly  executed  to  dock  the  entail 
under  the  act  of  assembly  of  January  16,  1799.  (3  Smith,  888.)'' 
"If  there  bean  estate  tail  with  reversion  in  fee,  and  this  reversion 
in  fee  is  disposed  of  by  way  of  executory  devise,  the  interest 
under  the  executory  devise  will  not  be  protected.  It  may  be 
barred  by  the  common  recovery  of  the  tenant  in  tail ;  for,  as  he 
may  bar  the  reversion  in  the  fee,  he  may  as  a  consequence  bar  all 
estates  and  interest  derived  out  of  the  reversion."  (2  Prest  AbsL 
121.)  "A  devise  to  A.  and  the  heirs  of  his  body,  and,  if  A.  die 
under  the  age  of  twenty-two  years,  then  that  the  land  shall  imme- 
diately belong  to  B.  in  fee  or  in  tail,  and  A.  suffers  a  recovery  or 
bars  the  entail  according  to  law  during  his  life,  the  executory  in- 
terest will  also  be  barre<1.  B.'s  interest  could  not  be  saved  as  a 
remainder  because  it  was  to  come  in  in  abridgement  of  A.'s  estate 
tail  and  not  at  its  regular  determination."  (2  Washb.  Real  Prop, 
p.  356.)  "An  executory  devise  is  generally  indestructible  by  any 
alteration  in  the  estate  out  of  or  after  which  it  is  limited,  but  if  it 
is  limited  on  an  estate  tail  the  tenant  in  tail  can  bar  it,  as  well  as 
the  entail,  by  common  recovery  or  by  deed  enrolled,  eta,  where 
such  deed  is  by  statute  given  the  force  and  effect  of  a  common 
recovery."  (1  Bouv.  Law  Diet  629.)  From  these  authorities  it 
will  appear  that  Nancy  Ramsey,  while  holding  the  land  in  dispute 
as  tenant  in  tail,  by  her  deed  of  June  20,  1881,  barred  not  only 
the  entail,  but  the  executory  astate  given  to  the  "other  legatees" 
of  the  testator,  and  which  they  would  have  taken  by  the  abridg- 
ment of  the  estate  tail  up)on  the  death  of  Nancy  Ramsey  leaving 
no  child  nor  children,  had  not  such  deed  been  executed. 

In  conclusion,  our  opinion  on  the  question  of  law  reserved  may 
be  briefly  stated  as  follows :  (1)  The  testator  used  the  wonk 
"heirs  of  her  body  "  and  the  words  "no  child  nor  children  "  in 
their  legal  sense,  and  not  the  one  set  of  words  as  explanatory  of 
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the  other.  (2)  The  first  devise  was  to  Nancy  Ramsey  and  the 
heirs  of  her  body, — an  estate  tail ;  the  devise  over  was  to  the  tes- 
tator's "other  legatees"  (previously  named, lind  all  in  being)  "and 
their  heirs," — an  estate  in  fee.  The  devise  over  was  to  take  effect, 
and  the  estate  tail  to  be  abridged,  on  the  happening  of  a  contin- 
gency, to  wit,  the  death  of  Nancy  Ramsey  "  leaving  no  child  nor 
children " ;  Nancy  Ramsey  died  leaving  no  child  nor  children ; 
therefore,  taking  the  will  as  the  only  evidence  of  title,  the  land  in 
dispute  would  belong  to  the  "other  legatees"  (of  the  testator)  "and 
their  heii*s."  (3)  The  tenant  in  tail  having  executed  the  deed  of 
Jane  20,  1881,  in  due  form  of  law  to  bar  the  entail,  not  only 
barred  the  entail,  but  barred  the  devise  over,  and  the  deed  to  her 
from  James  L  Brownson,  Jr.,  Esq.,  vested  in  her  a  fee-simple  estate, 
which  by  her  death  and  the  probate  of  her  will  was,  at  the  time 
of  bringing  this  suit,  vested  in  the  plaintiff,  and  therefore  judg- 
ment  must  be  entered  on  the  verdict  of  the  jury  as  returned  upon 
the  question  of  law  reserved.  And  now,  September  1,  1896, 
judgment  entered  on  the  verdict  of  the  jury  in  favor  of  the  plaint- 
iff, and  against  the  defendant,  for  the  land  in  dispute  and  described 
in  the  plaintiff's  writ,  six  cents  damage  and  costs. 

J.  M,  Dickson^  for  appellant 

Albert  S,  Sprowk  and  McCrackens  &  McOiffen^  for  appellee. 

Pjer  Curiam. — The  judgment  in  this  case  is  affirmed,  on  the 
opinion  of  the  learned  court  below. 


Note.— GENERAL  DOCTRINE  OF  ESTATES  TAIL. 

a.  Preliminary. 

b.  DeflnitioQ  and  nature. 

c.  How  created. 

d.  The  phrase  ''heirs  of  his  body  "  examined. 

e.  Estates  in  tail  general — In  tail  special. 

f .  Rules  of  construction. 

g.  Rules  for  avoiding  the  creation  of  this  estate. 
h.  Scant  recognition  of  this  estate  in  America. 

i.  Views  of  Chancellor  Kent. 

a.  Preliminary.—  The  principal  case  deals  with  a  topic  that  presents  but 
few  attractions  to  the  average  American  student.    In  most  of  the  states  com- 
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posing  the  Federal  Union,  e8tate9  tail  haye  been  abolished  by  legislatiTe  enact- 
ment,  and,  where,  under  the  common  law  system,  a  tenancy  in  fee  tail  would 
haye  been  declared,  we  inyest  the  owner  with  a  fee  simple  absolute.  Still 
there  are  jurisdictions,  where  the  estate  is  still  recognized,  and  although  we 
belleye  it  is  flickering  to  extinction,  we  also  belieye  we  cannot  oonserye  the 
interests  of  a  majority  of  American  lawyers  better  than  by  an  extended  anno- 
tation of  a  subject  that  to  many  of  them  has  been  one  of  great  indifference,  if 
not  positiye  aversion. 

b.  ]>eflnitLoii  and  Nature.— An  estate  in  fee  tail  (generally  termed  an 
estate  tail)  is  a  state  of  inheritance  which  a  man  has,  to  hold  to  him  and  the 
heirs  of  his  body,  or  to  him  and  particular  heirs  of  his  body.  (1  Steps.  Com. 
228.)  It  is  an  estate  of  inheritance  by  force  of  the  statute  de  danis,  limited 
and  restrained  to  some  particular  heirs  of  the  donee,  in  exclusion  of  others. 
(9  Crabb's  Real  Prop.  22,  23,  sec.  971;  Cruise's  Dig.  tit.  ii,  ch.  1,  sec.  12;  Bur- 
rill's  Law  Diet.) 

This  estate  is  otherwise  described  as  haying  many  of  the  attributes  of  an 
estate  of  inheritance.  (See  2  Prest.  Est.  453,  and  an  interesting  discussion  of 
the  subject  in  Wight  v.  Tliayer,  1  Gray,  287.  and  Hall  v.  Thayer,  5  Gray, 
528.)  The  cases  last  cited  are  both  Massachusetts  decisions,  and  that  jurisdic> 
tion  seems  to  retain  some  lingering  fondness  for  this  all  but  obsolete  species  of 
estate. 

Estates  tail,  therefore,  to  quote  Mr.  Washburn's  definition,  '*  are  estates  of 
inheritance,"  which,  instead  of  descending  to  heirs  generally,  go  to  the  heirs 
of  the  donee's  body,  which  means  his  lawful  issue,  his  children,  and  through 
them  to  bis  grandchildren,  in  a  direct  line,  so  long  as  his  posterity  endures  in 
a  regular  order  and  course  of  descent,  and  upon  the  death  of  the  first  owner 
without  issue,  the  estate  determines.  (Wacdib.  on  Real  Prop.  99;  2  Prest. 
Est  300;  Williams  on  Real  Prop.  43,  44.) 

An  estate  tail  is  an  estate  given  to  a  man  and  some  particular  description  of 
his  heirs,  to  the  exclusion  of  all  other  heirs.  It  was  originally  treated  as  a  fee 
aittple,  upon  condition  that  the  grantee  had  the  required  heirs;  and,  accord- 
ingly, as  soon  as  the  condition  was  performed,  by  the  birth  of  ihe  specified 
heirs,  the  estate  became  absolute.  But  as  this  construction  tended  to  defeat 
the  design  of  creating  the  estate— which  was  to  tie  up  the  property  from  alien- 
ation, and  create  a  perpetuity  in  particular  families— the  aristocracy  of  Eng- 
land had  influence  enough  to  procure  the  enactment  of  the  famous  statute  de 
donis  conditionalibus,  the  effect  of  which  was  to  fetter  an  estate  tail,  with  the 
ancient  restraints  upon  alienation.  The  estate  was  to  go  to  the  stipulated 
heirs  at  all  events,  if  there  were  such;  and  if  not,  to  revert  to  the  donor. 
(Walker's  Am.  Law,  p.  851.) 

c.  How  Created.— The  words  "heirs  of  the  body"  or  "heirs  lawfully  be- 
gotten of  the  body"  are  appropriate  to  create  an  estate  tail,  and  it  is  well 
settled  that  their  use  or  an  equivalent  expression  are  words  of  limitation  to  be 
construed  as  creating  such  an  estate  in  the  absence  of  any  other  words  in  the 
conveyance,  from  which  it  can  be  reasonably  inferred  that  they  were  not 
used  in  their  technical  sense.  (See  True  v.  Nicholis,  3  Duvall.  547 :  Brann 
T.  Elgey,  88  Ky.  440 ;  Asher  v.  McCarty,  2  Ky.  Law  Rep.  218.)     An  instru- 
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ipenl  will  not  be  oonBtrued  to  create  an  estate  tail,  if  it  will  allow  any  otlier 
oonstniction  without  destroying  the  langage.  (Breckenridge  v.  I>enny,  8 
Bush.  627 ;  Tucker  ▼.  Tucker,  78  Ey.  503.) 

d.  Thephrttse  ^'heirg  of  his  body"  examined.— So  long  as  there  are 
heirs  in  tail  capable  of  taking  by  the  form  of  the  gift,  there  can  be  no  limita- 
tion oyer  to  heirs  general.  The  yery  nature  of  an  estate  tail  is,  that  it  is  an 
estate  of  inheritance  limited  to  a  particular  class  of  heirs ;  the  legal  construc- 
tion put  on  it  is,  that  it  diyides  the  inheritance,  or  general  estate  in  fee, 
making  a  particular  estate  to  the  donee  in  tail  and  the  special  heirs,  and 
leaying  an  estate  in  the  donor,  which  he  may  limit  over,  byway  of  remainder. 
and  which  without  such  limitation  will  revert  to  the  donor  or  his  general 
heira.  (2  Inst.  835.)  It  has  been  said,  upon  the  authority  of  Lord  Coke 
(Co.  litt.  31,  a,)  that  when  a  person,  in  the  premises  of  a  deed,  gives  land  to 
Another  and  the  heirs  of  his  body,  htibendum  to  him  and  his  heirs  forever,  he 
will  take  an  estate  tail,  with  a  fee  simple  expectant.  In  tracing,  this  proposi- 
tion, it  will  be  found  to  be  this :  When  it  ia  manifest  by  the  premises  that 
the  donor  intends  to  give  an  estate  tail,  and  from  the  subsequent  parts  of  the 
deed  it  is  equally  manifest  that  he  intends  to  give  ultimately  an  estate  in  fee, 
it  will  operate  as  a  grant  of  a  present  estate  tail,  with  a  fee  simple  expectant. 
But  expectant  upon  what  event  or  contingency  ?  Clearly,  upon  the  deter- 
mination of  the  particular  estate,  the  estate  tail,  by  the  failure  of  heirs  in  tail, 
which  is  its  own  proper  limitation.  It  operates  by  way  of  gift  of  the  particu- 
lar estate  in  tail,  with  a  limitation  over,  by  way  of  remainder,  to  the  general 
heirs  of  the  same  donee  in  fee.  Of  course,  such  remainder  over  in  fee  cannot 
take  effect  until  the  failure  of  issue  in  tail.  It  is  a  question  of  intent,  upon 
the  particular  terms  of  the  deed  or  will.  It  sometimes  happens,  that  where 
there  is  clearly  a  gift  in  tail  in  the  premises,  and  the  habendum  is  to  heirs 
generally,  without  saying  "heirs  of  the  body,"  the  subsequent  words  will  be 
qualified  by  the  preceding,  and  "heirs,'*  though  not  expressly  qualified  in  the 
habendwn  will  be  limited  and  qualified  by  what  went  before,  and  be  held  to 
mean  ''heirs  of  the  body."    (Buxton  v.  Uxbridge.  10  Met.  90.) 

A  devise  to  a  person  during  his  natural  life,  and,  if  he  leaves  lawful  issue, 
to  such  issue,  but  in  case  of  his  dying  without  issue,  or  they  dying  under 
twenty-one  years,  then  to  another,  gives  an  estate  tail.  The  word  ''issue" 
in  a  limitation.    (James'  Claim.  1  Dall.  47  Sup.  Ct.  Pa.) 

As  the  word  "heir"  is  necessary  to  create  a  fee,  so  in  farther  limitation  of 
the  strictness  of  the  federal  donation,  the  word  "body,"  or  some  other  words 
of  procreation,  are  necessary  to  make  it  a  fee  tail,  and  ascertain  to  what 
heirs  in  particular  the  fee  is  limited.  If,  therefore,  either  the  words  of 
inheritance  or  words  of  procreation  be  omitted,  albeit  the  other  words  are 
inserted  in  the  grant,  this  will  not  make  an  estate  tail.  As,  if  the  grant  be  to 
a  man  and  his  issue  of  his  body,  to  a  man  and  his  seed,  to  a  man  and  his 
children,  or  offspring ;  all  the^e  are  only  estates  for  life,  there  wanting  the 
words  of  inheritance,  his  heirs.  (1  Inst.  20.)  So,  on  the  other  hand,  a  gift 
to  a  man,  and  his  heirs,  male  or  female,. is  an  estate  in  fee  simple,  and  not  in 
fee  tail,  for  there  are  no  words  to  ascertain  th«i  body  out  of  which  they  shall 
issue.  (Litt.,  sec.  31 ;  1  Inst.  27.)  Indeed,  in  last  wills  and  testaments. 
Vol.  IX— 2 
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wherein  greater  indulgence  is  allowed,  an  estate  tail  may  be  created  bf  t 
deriee  to  a  miB  and  his  seed,  or  to  a  man  and  hisheirs  male ;  or  by  any 
words  which  show  an  intention  to  restrain  the  inheritance  to  the  descendants 
of  the  devisee.    (1  Inst.  9,  27 ;  see  title  Will.) 

Further,  as  to  the  effect  of  particular  words  in  creating  estates  tail. 

If  lands  are  given  to  the  husband  and  wife,  and  to  the  heirs  of  their  bodies, 
both  of  them  have  an  estate  in  special  tail ;  by  reason  of  the  word  hvsirs,  for 
the  inheritance  is  not  limited  to  one  more  than  the  other.  Where  lands  and 
tenements  are  given  to  a  man  and  his  wife,  and  to  the  heirs  of  the  body  of 
the  man,  the  husband  hath  an  estate  in  general  tail,  and  the  wife  an  estate 
for  life ;  as  the  word  heira  relates  generally  to  the  body  of  the  husband.  And 
if  the  estate  is  made  to  the  husband  and  wife,  and  to  the  heirs  of  the  body  of 
the  wife  by  the  husband  begotten  ;  there  the  wife  hath  an  estate  in  special 
tail,  and  the  husband  for  term  of  life  only  ;  because  the  word  heirs  hath  rela- 
tion to  the  body  of  the  wife,  to  be  begotten  by  that  particular  husband.  If 
an  estate  be  limited  to  a  man's  heirs  which  he  shall  beget  on  his  wife,  it 
creates  a  special  tail  in  the  husband ;  but  the  wife  will  be  entitled  to  nothing, 
etc.    (Litt.,  sec.  96,  28 ;  Co.  Litt.,  22,  26.) 

Lands  given  to  a  man  and  woman  unmarried,  and  to  the  heirs  of  their 
bodies,  will  be  an  estate  in  special  tail ;  for  they  may  marry.  (1  lust.  25 ; 
10  Rep.  50.)  And  though  lands  are  given  to  a  married  man  and  another 
man's  wife,  and  the  heirs  of  their  two  bodies,  it  may  be  a  good  estate  tail,  for 
the  possibility  of  their  intermarrying.    (15  Hen.  7.) 

e.  Estates  in  tall  general— In  tail  special.— A  genera!  tail,  and  a 
special  tail,  may  not  be  created  at  one  and  the  same  time ;  if  they  are,  the 
general,  which  is  greater,  will  frustrate  the  special.     (1  Inst.  28.) 

It  is  the  word  "body,"  or  other  words  amounting  to  it,  make  the  entail ; 
and  a  gift  to  the  heirs  male,  or  heirs  female,  without  anything  further,  is  i| 
fee  simple  estate,  because  i^  is  not  limited  of  what  body.  And  hence  a  corpo- 
ration cannot  be  seized  in  tail.    (I  Inst.  13,  20,  27  ;  .Tacob's  Law  Diet.) 

f.  Rnles  of  constraction.— It  is  an  established  rule  of  law  in  Massa- 
chusetts that  a  devise  to  one,  and.  if  he  die  without  heirs  of  liis  body,  then 
over  to  another,  creates  an  estate  tail  in  tlie  first  taker,  whatever  the  actual 
intention  of  the  testator  may  have  been  ;  but  words  qualifying  such  a  devise, 
which  show  that  the  testator  had  in  mind  a  definite  failure  of  issue  on  the 
decease  of  the  first  taker,  and  made  provision  for  that,  will  defeat  such  a  con- 
struction.   (Schmaunz  v.  Goss.  182  Mass.  141.) 

Whether  words  importing  a  failure  of  issue  of  him  to  whom  an  estate  is 
first  given  import  an  indefinite  failure  of  issue,  or  a  definite  failure  at  the 
death  of  the  first  taker,  determines  what  estate  has  been  given  to  him.  It  is 
only  when  they  should  receive  the  former  construction  that  an  estate  tail  is 
created.  So  a  devise  to  one.  and  if  he  die  without  heirs  of  his  body,  then 
over  to  another,  would  create  an  estate  tail  in  the  first  taker,  without  refer- 
ence to  the  testator's  intent.  But  such  qualification  of  the  devise  as  would 
conclusively  show  that  the  testator  had  the  failure  of  issue  distinctly  in  mind, 
would  prevent  such  a  construction.    (Hchraaunz  v.  Goss,  182  Mass.  141.) 

In  Hulburt  v.  Emerson,  16  Mass.  241,  the  devise  was  to  the  testator's  ion 
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John,  his  heln,  executors  and  assigns,  subject  to  the  payinent  of  m  legacy, 
but  In  case  John  should  leave  no  male  issue,  then  one-half  to  be  equally 
divided  among  his  chi£lren,  and  the  other  half  equally  among  ail  the  surviv- 
ing chUdren  of  the  testator.  Tliis  was  held  to  give  John  an  estate  in  tail  male, 
with  contingent  remainders  over ;  and  that  the  surviviDg  children  were  such 
as  should  be  living  whenever  John  died  without  male  issue.  No  reasons  are 
given  by  the  court  for  the  latter  opinion,  nor  authorities  cited  to  support  It ; 
and  the  heirs  of  the  children  who  survived  the  testator,  but  did  not  survive 
John,  were  not  parties  to  the  suit.  But  read  in  this  connection  Pennington  y. 
Pennington,  60  Md.  418. 

g.  Bales  for  avoiding  the  creation  of  this  estate..— As  it  Is  probable 
that  very  few  testators  desire  to  create  an  "estate  tail,"  the  following  points  may 
be  of  some  service,  particularly  in  avoiding  the  creation  of  such  an  estate.  An 
estate  tail  may  be  created  as  follows: 

1.  By  a  devise  to  one  and  his  Issue,  whether  they  are  or  are  not  issue  of  the 
devisee  living  at  the  date  of  the  will  or  at  any  other  period.  (2  Jarman  on 
Wills,  829.) 

3.  By  a  devise  to  one  and  the  heirs  of  his  body.  (Wight  v.  Thayer,  1  Gray, 
284;  Hall  v.  Thayer,  5  id.  528;  Buxton  v.  Uxbridge,  10  Met.  87;  Malcomb  v. 
Malcomb,  2  Gush.  472;  Welde  v.  Williams,  18  Met  486.)  So  a  devise  to  the 
testator's  son,  W.,  and  his  oldest  male  heir  forever.  (Cuffee  v.  Milk,  10  Met. 
889;  see  Canedy  v.  Haskins,  18  id.  889.) 

8.  By  a  devise  to  one  and  his  children,  he  having  no  children  at  the  time;  it 
being  equivalent  to  him  and  his  issue.  (Nightingale  v.  Burrell,  16  Pick.  104; 
Wheatland  v.  Dodge,  10  Met.  502;  see,  however,  Wight  v.  Baury,  7  Gush. 
106.) 

4.  By  a  devise  to  one,  and  if  he  dies  without  issue  (or  words  of  similar  im- 
port) then  over  to  another  in  fee,  the  devise  over.  "  lookd  to  an  indefinite  failure 
of  issue,  and  therefore  cannot  take  effect  as  an  executory  devise,  but  the  first 
devisee  In  fee  is  cut  down  by  the  subsequent  devise,  to  an  estate  tail,  and  the 
subsequent  devisee  takes  an  estate  in  remainder.  The  same  rule  of  construc- 
tion applies  when  the  first  devise  is  to  two  persons,  and  the  devise  over,  in  case 
of  the  death  of  either,  leaving  no  issue,  is  not  to  the  survivor.  (School  Fund, 
102  Mass.  262;  Parker  v.  Parker,  5  Met.  134;  Hall  v.  Priest,  6  Grey,  18.) 

h.  Scant  recognition  of  this  estate  in  America.— The  doctrine  of  entail- 
ment is  utterly  repugnant  to  tlie  spirit  of  our  institutions,  and  in  those  few 
jurisdictions  where  estates  tail  are  still  tolerated,  instances  of  their  creation  are 
very  rare.  The  constant  tendency  in  judicial  circles  is  toward  the  discourage- 
ment of  their  application,  and  the  readiness  of  our  courts  to  entertain  any 
scheme  for  avoiding  them  renders  the  entire  subject  of  little  practical  import- 
ance. They  may  be  barred  by  fine  and  recovery,  or  by  deed.  And  the  estate 
is  generally  limited  to  the  first  taker,  while  the  remainder  carries  the  fee  simple 
absolute. 

There  is  very  decisive  condemnation  of  estate  tail  In  the  statutory  law  of 
many  of  the  States.  Quite  generally  words  which  ordinarily,  under  the  stat- 
ute de  doniSf  would  raise  an  estate  tail,  are  now  construed  to  establish  a  fee 
simple,  or  at  most,  an  estate  for  life  in  the  first  donee,  witli  a  remainder  in  fee 
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dmple  te  his  children  (See  N.  Y.  R.  S.,  pL  2.  c.  1,  Ul.  2.  mc.  8;  N.  J.  R.  8., 
tit  DesoeDt,  sea  11.)  la  Kentucky  remedial  legislation  has  nude  short  woric 
with  this  vexatious  problem,  and  the  enactment  no^  in  force  now  provides 
that  '*  All  estates  heretofore  or  hereafter  created,  which  in  former  times  would 
have  been  deemed  estates  in  tail,  shall  henceforth  be  held  to  be  estates  hi  fee 
simple." 

flappilj,  estates  tail  have  been  rare  in  this  country.  Thej  were  introduced 
here  before  the  Revolution,  but  were  so  manifestly  opposed  to  the  spirit  of  our 
Republican  institutions,  which  favor  a  free  distribution  of  properQr,  that  most, 
if  not  all  the  States,  have  altogether  prohibited  them. 

Estates  tail  are  not  favored,  and  the  presumption  is  sgainst  the  intention  to 
create  them,  and  the  presumption  must  be  overcome  by  language  free  from 
ambiguity.  (Collins  v.  Collins,  40  Ohio  State.  858,  868.)  No  estote  can  be  in 
any  way  limited  to  any  persons,  but  such  as  are  in  being  at  the  time,  and  tlieir 
immediate  issue  or  descendants;  and  all  estates  attempted  to  be  entailed,  be- 
oome  absolute  fees  in  the  issue  of  the  first  grantee  in  tail.  Thus,  by  a  statute 
of  ten  lines,  while  the  dead  are  prevented  from  domineering  over  their  poster- 
ity, by  means  of  restraints  upon  their  property,  the  students  of  law  are  relieved 
from  investigating  this  extensive  and  intricate  branch  of  English  Jurlsprudenoe. 
(Walker's  Am.  Law,  p.  862.) 

i.  TIewB  of  Chancellor  Kent.-*The  doctrine  of  estates  tail,  and  the  com- 
plex and  multifarious  learning  connected  with  it  have  become  quite  obsolete 
in  most  parts  of  the  United  States.  In  Virginia,  estates  tail  w^re  abolished  as 
early  as  1776;  in  New  Jersey,  estates  tail  were  not  abolished  until  1820;  and  in 
New  York,  as  early  as  1782,  and  all  estates  tail  were  turned  into  estates  in  fee 
simple  absolute.  (Act  of  Virginia  of  7th  of  October,  1776;  acts  of  Assembly  of 
New  Jersey,  1784, 1786  and  1820;  R.  S.  N.  J.  1847;  Den  v.  Robinson,  2  South. 
718;  Den  v.  Spacbius,  1  Harrison's  Rep.  172;  Laws  of  New  York,  ses.  6,  c.  2» 
ses.  9,  c.  12;  New  York  Revised  Statutes,  vol.  1,  722,  sec.  8.)  This  is  so  con- 
strued as  to  include  estates  tail  in  remainder.  (See  Van  Rensselaer  v.  Kearney* 
11  How.  U.  S.  297.)  So,  in  North  Carolina,  Kentucky,  Tennessee,  and  Geor- 
gia, estates  tail  have  been  abolished,  by  being  converted  by  statute  into  estates 
in  fee  simple.  (Act  of  North  Carolina,  1784;  Act  of  Kentucky,  1796;  Griffith's 
Reg.,  under  the  appropriate  heads;  No.  8  Prince's  Dig.  of  the  Laws  of  Geor* 
gia,  1887,  pp.  281,  246;  4  Kent  Comm.  18.) 
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Charles  McIntire,  Jr.,  Adm.  of  Charles  McIntire,  De- 
ceased,  PPff,  ia  Error,  vs.  Edwin  A.  McIntire,  et  cd. 

[163  U.  S.  888;    16  Sup.  CtRep.  814..] 

Vacatino  probate  op  will — Insufficient  grounds  for. 

Error  to  the  Supreme  Court  of  the  District  of  Columbia. 

On  the  treatment  of  this  case  in  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  that  court,  after  examination  of  the  facts,  held 
that:  *^ L  Where  a  will  relates  only  to  personalty,  and  is  in  the 
handwritiug  of  the  testator  and  signed  by  him,  no  other  formality 
is  required  to  render  it  valid,*' in  the  district;  and  that  "2.  Im- 
material alterations  in  the  will,  though  made  after  the  testator's 
death  by  one  of  the  beneficiaries  under  it,  will  not  invalidate  it " 
in  the  courts  of  the  district,  "  when  not  fraudulently  made."  This 
court,  after  passing  upon  the  facts  in  detail,  arrives  at  substantially 
the  same  conclusions  touching  them,  as  did  the  Supreme  Court  of 
the  district,  and  affirms  its  judgment 

Messrs.  Wm,    G.  Johnson  j  Colder  on    Carlisle^  and   Jeremiah  M. 
Wilson^  for  plaintiff  in  error. 

Mr.  Enoch  ToUen^  for  defendants  in  error. 

The  facts  are  stated  in  the  opinion. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 
The  question  for  our  determination  is  whether  the  Supreme  Court 
of  the  District  of  Columbia,  at  a  General  Term  thereof,  erred  in 
affirming  the  action  of  a  Special  Term  of  the  court,  sitting  as  a 
Circuit  Court,  in  peremptorily  instructing  a  jury  to  find  certain 
issues  in  a  will  contest  favorably  to  the  defendents.  The  contest  in 
question  was  begun  by  Charles  McIntire  in  the  probate  branch  of 
the  court,  for  the  purpose  of  annulling  the  probate  of  a  certain 
alleged  last  will  and  testament  of  his  elder  brother,  David 
Mclntira  The  original  contestant  having  died  intestate  pending 
the  action,  he  was  succeeded,  as  a  party  plaintiff,  by  his  son,  his 
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duly    qnalified   administrator,  who  was  also,  in  his  indiyidual 
capacity,  legatee  under  the  probated  will. 

Issues  were  framed  iu  the  probate  branch  and  certified  to  the 
Circuit  Court  to  be  determined  by  a  jury.  The  opinion  of  the 
General  Term  is  reported  in  8  Mackey,  482. 

The  following  facts  were  established,  and  are  necessary  to  be 
stated  for  a  proper  understanding  of  the  case: 

David  McCntire  resided  in  Washington  from  about  1866  until 
his  death,  at  the  age  of  seventy-two  years,  on  April  1,  1884.  He 
never  married,  and  left  an  estate  consisting  of  personal  property 
exceeding  $50,000  in  value,  and  the  following  collateral  kindred ; 
Charles  Mclntire,  a  younger  brother,  and  his  son  Charles  Mclntire, 
Jr.,  Edwin  A.  Mclntire,  Martha  Mclntire,  Elizabeth  M.  Test,  Emma 
T.  Mclntire,  and  Adaline  Mclntire,  children  of  a  predeceased 
elder  brother,  Edwin  T.  Mclntire;  and  also  the  following  grand- 
nieces  and  grandnephews ;  Annie  Laura  Mclntire,  wife  of  William 
T.  Galliher;  Emma  V.,  William  E.,  and  Henry  N.  Mclntire, 
children  of  Henry  Mclntire,  a  deceased  son  of  the  testator's  elder 
brother,  Edwin  T.  Mclntire.  For  several  years  immediately  prior 
to  his  death  David  Mclntire  lived  at  the  home  of  William  T. 
Galliher,  husband  of  his  grandniece  Annie  Laura. 

Four  or  five  hours  after  the  death  of  David  Mclntire  an  exam- 
ination was  made  by  his  nephew,  Edwin  A.  Mclntire,  and  by  Mr. 
Galliher  and  his  wife,  and  her  sister  Emma  Y.  Mclntire,  of  a 
chest  which  had  belonged  to  decedent,  and  in  a  tin  case  therein 
were  found  two  separate  writings,  which  were  read  and  examined 
by  each  one  present  On  April  8,  1884,  these  documents,  pasted 
together,  were  proved,  in  the  probate  branch  of  the  Supreme  Court 
of  the  district,  as  the  last  will  and  testament  of  Mr.  Mclntire,  by 
the  joint  affidavit  of  the  four  persons  above  named,  who,  as  above 
stated,  first  insf>ected  the  writings  after  the  death  of  the  testator. 
The  documents  were  admitted  to  probate  on  April  12,  1884,  and 
letters  of  administration  issued  to  E.  A.  Mclntira     As  probated, 

the  writing  read  as  follows : 

Jahuaryj  7<A,  1880. 

This  my  last  will  and  Testament  I  David  Mclntire,  Tin  Plate 
Worker,  of  this  city  (of)  Do  will  Bequeath  or  Devise  to  my 
Nephews  and  Nieces  That  is  to  say.  From  July  the  first  1st 
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eighteen  hundred  and  fifty-four  (1854)  To  the  opening  of,  or  read* 

ing  of  this  Paper,  One  thousand  three  hundred  and  fifty  dollars 

and  sixty-four  oents  (1,S60.64)  is  to  be  calculated  at  Six  6  per  cent 

interest  That  amount  whatever  it  may  be  is  to  be  given  to  each  of 

my  Brother  Edwin's  children.     The  remainder  if  any,  is  to  be 

equally  divided  Between  my  Brothers  Edwin  and  Charles'  children. 

DAVID  McINTIRE.     (Seal) 
(Indorsed  on  back:) 

The  Judges  of  the  courts,  lay  it  down  as  a  rule  in  law,  that, 
what  a  person  leaves  in  his,  handwriting,  with  his  name  attached, 
is  his,  will,  and  it  is  the  law.  The  law,  requires  no  particular 
formality  in  action,  or  words  to  constitute  a  valid  will  or  request 

DAVID  McINTIRE. 

January^  1,  1880. 

At  my  death,  or  after  I  wish  my  body  to  be  taken  to  Philadel- 
phia, and  deposited  in  the  "  Macpbelah  Cemetery  "  Vault  with  the 
cover  unscrued  and  remain  in  that  condition  until  friends  or 
relatives  are  satisfied,  and  then  deposited  in  the  lot  with  the  other 
graves.  And  providing  **Macphelah  Cemetery"  should  be  sold 
and  a  disposition  of  those  made  in  the  family  lot,  by  the  family, 
then  the  instruction  as  stated  above  is  to  follow  the  disposition. 

DAVID  McINTYRE  or  TIRE. 

To  provide  for  the  demise  when  it  should  come,  to  the  great 
proprietor  of  all.  My  clothing  is  to  go  to  those  that  they  fit  If 
there  is  more  than  one,  a  rough  estimate  is  to  be  made  and 
divided  so  recipients  may  have  a  word  and  be  satisfied  nephews 
first, — I  do  not  leave  them  as  a  legacy  they  must  take  them  as 
their  own.  To  avoid  trouble,  i  e.  not  of  any  account  whatever, 
To  those  that  i  appoint  to  settle  see  that  those  things  are  carried 
out  D.  McINT. 

You  must  act  understandingly  there  will  be  no  money  in  bank. 

If  the  articles  are  worth  havfng.  To  give  satisfaction  to  all  inter 
ested.  Provided  the  surroundings  should  be  disturbed.  That  is  the 
names  i  have  written  down  with  the  articles  attached  to  them.  It 
is  my  intention  that  they  take  them  as  their  own. 

DAVID  McINTIRa 


^i 


16  PROBATE  REPORTS  ANNOTATED. 

To  Liszy  M7n tire  Test  as  she  is  raising  more  boy&  Henoe  my 
Chest  with  all  mj  clothing  or  wearing  apparel,  coat,  vest,  pants, 
shirts  drawers,  socks,  etc.  The  large  doable  shawl,  vegetable  studs 
goes  with  the  shirts.  The  sewing  apparatus.  The  5  glass  stopper 
Viuls. 

To  Emma  V.  The  writing  desk  with  all  the  writing  appara- 
tus pens,  ink,  paper,  envelopes,  pencils.  The  cotton  mufler,  red 
silk  handkerchief,  and  gold  studs. 

To  Cha&  M'Intire  Jr.  The  telescope-gun  and  one  pocket  knife, 
Webster's  Dictionary  and  Pocket  Book. 

The  linen  Pocket  handkerchief  to  Normy. 

The  sachcl  k  strap,  Martha,  addyline,  Emma. 

It  will  subserve  clearness  of  statement  to  mention  here  that  the 
sum  specifically  given,  by  the  writing  dated  January  7,  1880,  to 
the  children  of  testator's  brother  Edwin,  equalled  an  indebtedness 
owing  to  the  testator  by  his  younger  brother  Charles, 

In  February,  1885,  a  suit  was  filed  on  the  equity  side  of  the 
Supreme  Court  of  the  District  of  Columbia,  on  behalf  of  Charles 
Mclntire  Jr.,  and  Mra  Galliher  and  her  sistera  and  brothers,  all 
claiming  as  legatees  under  the  probated  will,  seeking  the  appoint- 
ment of  a  receiver  to  take  possession  of  the  estate  in  question  until 
the  appointment  of  a  new  administrator,  it  being  alleged  that  Edwin 
A.  Mclntire  had  been  guilty  of  fraudulent  and  deceptive  practices, 
that  his  bond  was  insufficient,  and  that  the  estate  was  not  safe  ia 
his  hands.     An  amicable  settlement  of  this  suit  was  had. 

Shortly  after  the  adjustment  of  this  suit,  on  June  5,  1885,  these 
contest  proceedings,  heretofore  referred  to  as  begun  by  Charles 
Mclntire,  y^ere  instituted  in  the  probnte  branch. 

The  amended  petition  of  Charles  Mclntire  contained  the  follow- 
ing allegation  with  reference  to  the  alleged  invalidity  of  the  will 
in  question. 

"  Petitioner  further  says,  upon  information  and  belief,  that  the 
said  paper- writing,  bearing  date  January  7,  1880,  was  not  executed 
by  the  said  David  Mclntire,  or,  if  so  executed,  that  he  was  not  at 
that  time  of  sound  mind  nor  conscious  of  the  contents  of  the  same, 
nor  that  he  executed  the  same  freely  and  voluntarily,  nor  that  the 
same  is  his  final  and  complete  last  will;  and  he  is  advised  and  be- 
lieves that  the  said  paper-writing  purporting  to  be  the  last  will 
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a^d  testament  of  the  said  David  Mclntire  have  been  fiaudtilently 
altered  by  the  said  Edwin  A.  Mclntire  with  the  intent  and  e£Eeot 
thereby  to  cheat  and  defraud  the  next  of  kin  of  said  decedent'' 
.  Answers  were  filed  on  behalf  of  Edwin  A  Mclntire,  his  sisters 
and  their  mother  (as  assignee  of  her  daughter  Adaline,  who  died 
in  July,  1885),  and  the  issues  certified  to  the  Circuit  Court  branch 
to  be  determined  by  a  jury  were  as  follows: 

^'1.  Was  the  paper-writing,  as  now  probated  and  now  bearing 
date  January  7, 1880,  purporting  to  be  the  last  will  and  testament 
of  said  David  Mclntire,  deceased,  executed  by  aaid  David  Mcln* 
tire  in  due  form  as  required  by  law? 

^'2.  Was  the  said  David  Mclntire  at  the  time  of  the  alleged 
execution  of  the  said  paper-writing  as  now  probated  and  now 
bearing  date  January  7,  1880,  of  sound  and  disposing  mmd  and 
capable  of  making  a  valid  deed  or  contract? 

"3.  Were  the  contents  of  the  said  paper-writing,  as  now  pro- 
bated Aid  now  bearing  date  January  7,  1880,  read  to  or  by  the 
said  David  Mclntire  or  otherwise  made  known  to  him  at  pr  be- 
fore the  execution  thereof? 

"4.  Was  the  said  paper-writing,  as  now  probated  and  now 
bearing  date  January  7,  1880,  executed  by  the  said  David  Mcln- 
tire under  the  undue  influence  or  by  the  fraud  of  any  person  or 
persons? 

"5.  Is  the  said  paper-writing,  as  now  probated  and  now  bear- 
ing date  January  7, 1880,  the  complete  and  final  last  will  and  tes- 
tament of  the  said  David  Mclntife? 

"6.  Has  the  said  paper-writing,  purporting  to  be  the  last  will 
and  testament  of  the  said  David  Mclntire,  deceased,  probated  on 
the  8th  day  of  April,  1884,  or  any  part  thereof,  been  fraudu- 
lently altered  since  the  death  of  the  said  David  Mclntire,  and 
before  the  probate  thereof,  by  any  person  or  persons  to  the  preju- 
dice of  any  of  the  next  of  kin  or  heirs-at-law  of  said  David  Mcln- 
tire? 

"7.  Has  the  said  instniment  purporting  to  be  the  last  will  and 
testament  of  said  David  Mclntire,  deceased,  been  in  any  respect 
altered  since  the  death  of  said  David  Mclntire,  and,  if  any  such 
alterations  have  been  made,  what  were  the  said  alterations  and 
how  were  they  made?  Were  such  alterations  made  by  any  party 
Vol.  IX— 8 
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inteire&ted  under  said  will  or  with  the  privity  of  any  party  inter* 
ested  under  said  will? 

^^8*  Has  the  said  instrument  purporting  to  be  the  last  will  and 
testament  of  said  David  Mclntire,  deceased^  or  any  part  thereof , 
been  revoked?" 

Two  trials  of  these  issues  were  had.  On  the  first  the  findings 
of  the  jury  were  set  aside.  On  the  second  trial  (June,  1889)  the 
court  instructed  the  jury  to  find  all  the  issues  favorably  to  the 
defendants,  which  was  done,  and  the  General  Term  overruled  a 
motion  for  a  new  trial. 

With  this  preliminary  statement,  we  come  to  the  considera- 
tion of  the  question  whether  the  Trial  Court  rightly  instructed  the 
jury  to  return  a  verdict  in  favor  of  the  defendants.  In  the  pro- 
ceedings before  the  jury  no  attempt  was  made  to  establish  that 
the  testator  had  ever  been  of  unsound  mind,  or  that  the  execution 
of  the  testamentary  writings  in  question  were  the  result  of  the  ex- 
ercise upon  him  of  any  undue  influence,  hence  the  2d  and  4th 
issues  were  properly  determined.  So,  also,  the  evidence  all 
tended  to  show  that  the  writings  in  question  were  the  same  docu- 
ments which  were  found  in  the  tin  case  belonging  to  the  deceased, 
and  that  the  contents  were  in  his  handwriting,  except  in  so  far 
as  the  questions  of  alteration  or  suppression  are  concerned,  which 
we  sliall  hereafter  consider. 

To  the  extent  therefore,  of  these  facte,  the  instructions  given 
by  the  Trial  Court  were  also  undoubtedly  correct. 

The  real  controversy  is  whdlher  there  was  proof  supporting 
the  claim  that  material  alterations  had  been  made  in  the  will 
after  the  death  of  the  testator  and  before  its  probate,  and  also 
whether  there  was  proof  sustaining  the  charge  that  a  material 
part  thereof  had  been  suppressed.  The  conflicting  contentions 
of  the  parties  on  this  subject  are  as  follows:  The  contestant 
asserts  that  evidence  was  introduced  tending  to  show  that  the 
will  proper,  when  it  was  first  taken  by  Edwin  A.  Mclntire  into 
his  possession,  was  dated  January  1,  1880,  whereas  as  probated  it 
reads  January  7,  1880;  that  the  date  of  the  second  paper  or  codi- 
cil had  been  altered  from  January  1,  1884,  so  as  to  read  January 
1,  1880;  that  the  words  "of  the  city  of,"  in  the  will  proper,  had 
been  altered  by  Edwin  A.  Mclntire,  or  by  his  procurement,  so 
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as  to  read  "of  this  city ;''  that  the  second  writing  or  codicil  which 
disposed  of  the  wearing  apparel  was  originally  a  full  double  sheet 
of  legal  cap  paper^  but  that  one  of  the  folds,  that  is,  one-fourth  of 
a  half  sheet,  which  had  upon  it  matter  written  by  the  testator, 
had  been  torn  off  after  it  had  been  taken  into  E.  A.  Mclntire's 
possession,  and  before  the  writing  was  probated;  that  the  proof 
showed  that  this  was  done  with  the  connivance  of  the  defend- 
ants. The  defendants,  on  the  other  hand,  assert  that  the  clear 
preponderance  of  proof  established  that  the  will  as  probated  was  in 
the  condition  in  which  it  was  found  after  the  death  of  the  testa- 
tor. Both  parties,  beside  the  direct  evidence  by  them  offered, 
introduced  much  indirect  testimony  to  maintain  their  respective 
positions.  Thus,  the  contestant  sought  to  corroborate  his  theory 
that  the  will  had  been  materially  altered  by  testimony  going  to 
show  that  subsequent  to  January  1, 1880,  the  testator  had  become 
unfriendly  to  the  contestees  who  are  named  in  the  alleged  writ- 
ing, and  had  presumably  altered  the  will  which  he  had  previously 
written  in  their  favor.  On  the  other  hand,  the  defendants  assert 
that  their  contention  is  fortified  by  evidence  tending  to  show 
that  prior  and  subsequent  to  the  1st  of  January,  1880,  the  tes- 
tator was  greatly  incensed  at  his  brother  Charles  because  of  the 
existence  of  a  long  outstanding  indebtedness  due  him  by  Charles^ 
which  has  been  heretofore  referred  to,  and  therefore  had  reason 
not  to  make  a  will  in  his  favor.  In  addition,  the  contestant,  in 
order  to  sustain  the  alleged  proof  of  material  alterations  and  sup- 
pression, offered  much  evidence,  which  was  excluded,  which,  it 
was  claimed,  if  it  had  been  admitted,  would  have  tended  to  show 
that  Edwin  A.  Mclntire,  with  the  approval  of  the  other  defend- 
ants, made  false  representations  to  the  Probate  Judge  in  procuring 
the  grant  of  letters  of  administration  and  in  fixing  the  amount 
of  the  bond  to  be  by  him  given  in  that  capacity;  that  deceptive 
practices  were  resorted  to  to  prevent  the  testator's  brother 
Charles,  who  resided  in  Pennsylvania,  from  seeking  to  qualify  as 
administrator,  and  that  untruthful  and  fraudulent  statements 
were  also  made  by  E.  A.  Mclntire  to  the  legatee,  Charles  Mcln- 
tire, Jr.,  to  his  attorneys  and  to  others  as  to  the  amount  of  the 
estate  and  its  assets,  and  also  that  E.  A.  Mclntire  concealed  the 
possession  of  a  large  amount  of  assets  and  made  a  false  inventory. 
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It  is  manifest  that  the  correctness  of  the  ruling  of  the  lower  court 
in  instructing  a  verdict,  as  well  the  question  whether  prejudi- 
cial error  resulted  from  the  action  of  the  court  in  excluding  the 
testimony  as  to  Mclntire's  misconduct  in  relation  to  the  inven- 
tory and  his  misrepresentations  and  fraudulent  action  as  to  other 
matters  (apart  from  the  alleged  alterations  or  suppression  of  the 
will),  must  depend  primarily  on  whether  the  direct  testimony  as 
to  alterations  and  suppression  left  it  uncertain  whether  such, 
alterations  or  suppression  were  of  vital  character.       If  thei^ 

• 

was  not  only  no  adequate  proof  to  have  supported  a  verdict  resting 
on  the  fact  that  there  had  been  material  alterations  and  suppres- 
sion, but,  on  the  contrary,  if  there  was  a  clear  preponderance  of 
proof  the  other  way,  it  is  obvious  that  it  becomes  immaterial  for 
the  purpose  of  ascertaining  the  validity  of  the  will  to  detennine 
whether  or  not,  in  other  respects,  Mclntire  was  guiltv  of  fraud 
and  wrongdoing. 

In  examining  the  testimony  for  the  purpose  of  ascertaining 
whether  there  is  any  proof  of  material  alteration  and  suppres- 
sion, the  question  to  be  determined  is,  whether  there  was  any  proof 
of  such  alteration  or  suppression  as  would  have  sustained  an  af- 
firmative answer  by  the  jury  to  the  eighth  issue.  The  mere  fact 
that  the  proof  may  have  established  that  after  the  death  of  the 
testator  alterations  were  made  which  did  not  materially  change 
the  will,  and  which  were  not  of  such  a  nature  as  to  justify  the  pre- 
sumption that  the  testator  had  revoked  the  will,  in  whole  or  in 
part,  would  not  have  authorized  a  verdict,  the  result  of  which 
would  have  been  to  set  aside  the  probate  of  the  will. 

We  come  now  to  determine  whether  there  was  evidence  that 
there  had  been  such  material  alterations  or  suppression  as  would 
have  supported  a  verdict  setting  aside  the  will.  The  only  wit- 
nesses testifying  on  this  subject  on  behalf  of  the  contestant  were 
Mr.  and  Mrs.  Galliher  and  Emma  V.  Mclntire,  Before  examin- 
ing the  testimony  of  these  three  witnesses  it  must  be  borne  in 
mind,  as  already  stated,  that  they  all  three  read  the  contents  of 
the  documents  in  question  after  the  death  of  David  Mclntire, 
when  they  were  first  taken  from  the  receptacle  in  which  they 
were  found.  These  witnesses  were  peculiarly  interested  in  the 
provisions  of  the  writings,  as  they  naturally  anticipated  that  the 
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deceased  would  give  at  least  a  portion  of  his  estate  to  the  children 
of  his  dead  nephew^  with  whom  he  had  been  for  many  years  in 
direct  contact  under  the  same  roof.  Seven  days  following  this 
careful  reading  and  inspection  of  the  papers,  they  stated  under 
oath,  in  an  affidavit,  intended  to  be  the  basis  for  the  admission 
of  the  writings  to  probate,  that  "these  papers  were  discovered  in 
a  tin  case  in  a  chest  late  the  property  of  the  decedent;  that  they 
are  now  and  have  been  for  years  past  well  acquainted  with  the 
handwriting  of  the  deceased,  and  they  believe  the  entire  writing 
and  signatures  are  in  his  handwriting."  After  the  will  had 
been  admitted  to  probate  and  the  administrator  appointed  in  Feb- 
ruary, 1885,  in  the  petition  filed  in  the  equity  suit,  supported  by 
the  affidavits  of  these  witnesses,  they  treated  the  writings  in  ques- 
tion as  a  valid  will  of  David  Mclntire,  and  asserted  rights  under 
it.  The  testimony  given  by  these  witnesses  as  to  the  alterations 
in  the  will  is  as  follows: 

Mrs.  Galliher  testified  that  she  read  over  the  papers  when  they 
were  found,  and  that  the  one  dated  January  1,  1880,  originally 
bore  the  date  January  1,  1884,  while  the  one  now  dated  January 
7, 1880,  originally  read  January  1, 1880  and  the  latter  paper  had 
on  it  the  words  "of  the  city  of,"  instead  of  the  words,  as  now,  "of 
this  city;"  that  the  document  was  written  on  a  new,  full-length 
sheet  of  paper,  one-eighth  of  which  is  now  missing,  and  "looked 
as  if  it  had  been  just  written,  folded  and  put  in  the  chest."  The 
two  papers  were  disjoined.  The  next  she  saw  of  the  papers,  after 
Edwin  A.  Mclntire  retained  possession  of  them,  was  in  the  Pro- 
bate Court,  on  April  8, 1884,  when  she  deposed  to  their  genuine- 
ness. She  said  she  then  noticed  the  change  in  the  date  and  the 
alteration  of  the  words  "of  the  city  of,"  and  called  the  attention 
of  her  uncle  (E.  A.  Mclntire)  thereto,  who  replied  that  he  thought 
it  better  to  have  them  both  one  date,  and  that  he  altered  the  will 
to  read  "of  this  city,  *  *  *  because  otherwise  he  would 
have  to  take  it  to  Philadelphia  to  probate  it,  and  he  could  not  give 
bond  there."  Mrs.  Galliher  further  testified  that  she  did  not 
think  she  noticed  at  that  time  that  a  part  of  the  will  had  been  torn 
oflF.  She  was  asked  the  question :  "At  the  time  of  signing  this 
affidavit  did  you  know  that  those  papers  had  been  altered  and 
mutilated?''  and  answered,  "Yes,  sir;  but,  as  I  said,  Mr.  Mclntire 


22  PROBATE  REPORTS  ANNOTATED. 

told  me  that  that  made  no  difference.  I  had  perfect  confidence 
in  him;  he  was  a  lawyer,  and  I  knew  nothing  about  it;  he  was  my 
uncle,  and  I  thought  I  could  trust  him." 

The  witness  also  testified  that  she  remembered  particularly  that 
upon  the  paper  originally  dated  1884  there  was  contained  a  be- 
quest of  the  testator's  glasses  to  those  who  would  take  them  or 
have  them.  She  was  asked:  "Did  you  know  whether  there 
was  any  other  writing  on  the  papers?"  and  answered,  "That  I 
don't  remember." 

On  cross-examination,  in  answer  to  the  question  how  she  came 
to  make  the  examination  of  the  papers  which  resulted  in  discov- 
ering tliat  a  portion  of  one  paper  had  been  torn  off,  the  witness 
answered  that  it  was  indirectly  caused  by  receiving  an  intimation 
from  her  uncle,  Edwin  A.  Mclntire,  that  her  brothers,  sister,  and 
herself  would  not  be  beneficiaries  under  the  will,  and  that  on  such 
second  examination  she  discovered  that  there  had  been  slight 
alterations  in  two  letters  "of"  that  she  had  not  noticed  on  the  day 
the  will  was  probated,  and  she  also  then  noticed  that  a  fold  of  the 
second  paper  was  torn  off,  because  she  missed  the  provision  about 
the  glasses.  The  witness  claimed  that  the  bequest  of  the  glasses 
was  impressed  upon  her  memory  because  of  the  oddity  of  the  ex- 
pression concerning  them.  She  also  testified  that  she  had  the 
paper  sufficiently  in  her  mind  to  miss  anything  that  was  taken 
out  of  it  that  had  been  impressed  upon  her  memory.  She  was 
then  asked:  "Now,  would  you  say  to  the  jury  that  there  was 
no  other  writing  on  that  fold  that  you  say  was  torn  off?"  and  ans- 
wered, "That  I  do  not  remember;  I  can't  say  that  there  was  or 
not"  The  witness  also  testified  that  she  was  prejudiced  against 
her  aunts  and  their  brother  on  account  of  an  alleged  conspiracy 
on  their  part  to  hurt  her  husband's  good  name;  that  the  contest- 
ant came  to  see  her  about  the  will  in  February  or  March,  1885, 
at  a  time  when  she  was  dissatisfied  because  she  was  not  a  benefi- 
ciary under  it.  She  further  testified  that  she  thought  the  will  as 
probated  all  right,  and  should  stand  as  the  last  will  of  David 
Mclntire,  until  she  discovered  that  she  was  not  to  be  benefited 
by  it- 
Mr.  Galliher  testified  that  he  read  and  examined  the  papers 
found  in  the  tin  case;  that  he  thought  the  paper  now  dated  Jan- 
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uary  7,  1880^  was  the  same  paper  except  as  to  the  alterations  al- 
ready referred  to;  that  the  paper  now  dated  January  1,  1880, 
was  originally  dated  January  1,  1884,  and  that  he  made  a  copy 
of  it  on  April  1,  1884,  and  that  he  made  a  memorandum  of  the 
items  on  the  other,  which  memorandum,  however,  was  not  exhib- 
ited. He  said  that  at  the  time  he  signed  the  affidavit  for  probate 
of  the  writings  he  probably  read  the  affidavit  which  he  signed, 
but  did  not  notice  the  alterations,  and  first  learned  of  them  from 
his  wife  upon  leaving  the  court-room.  He  did  not  then  return 
to  examine  the  will,  but  some  time  after  went  back  and  looked  at 
the  papers  and  then  discovered  the  changes  of  date  and  the  altera- 
tions of  the  word  "the"  to  "this"  and  the  erasure  of  the  word  "of," 
but  did  not  think  he  noticed  that  a  part  of  one  sheet  was  gone. 
Subsequently,  on  his  attention  being  called  to  the  absence  of  the 
provision  in  reference  to  the  glasses,  he  again  examined  the  pa- 
pers, and  thought  it  was  then  he  discovered  that  a  portion  had 
been  torn  off.  He  was  asked:  "Did  you  know  of  any  other 
writing  on  those  papers  besides  the  expression  about  the  glasses, 
to  which  you  have  referred,  that  is  not  there  now?"  and  ans- 
wered, "I  do  not,  sir."  On  cross-examination,  the  witness  tes- 
tified that  he  had  a  distinct  and  clear  recollection  that  the  codicil 
was  a  complete  sheet  at  the  time  it  was  taken  from  the  chest,  and 
that  it  was  probably  within  a  month  after  the  probate  of  the  will 
that  he  discovered  that  it  had  been  mutilated.  He  could  not, 
however,  assign  any  reason  why,  after  being  informed  by  his  wife 
of  the  alterations  on  leaving  the  court  house  immediately  after 
the  probate  of  the  will,  he  did  not  at  once  return,  and  if  the  fact 
was  claimed  call  the  attention  of  the  court  to  the  matter.  The 
witness  further  testified  that  for  a  good  while  after  the  probate 
he  thought  his  wife  was  a  legatee  under  the  will.  He  made  the 
second  examination  of  the  will  at  the  court  house  before  the  inti- 
mation from  Mr.  Mclntire  that  his  wife  would  have  no  interest 
under  the  will,  "so  as  to  know  of  my  (his)  own  knowledge  that 
these  corrections  had  been  made."  When  asked  how  he  happened 
to  discover  that  a  part  of  one  paper  was  torn  off,hean8weredr  "Be- 
cause it  was  a  whole  sheet  at  the  time  I  turned  it  over  to  E.  A.  Mc- 
lntire, and  this  bequest  was  on  there  in  regard  to  the  glasses^  that 
portion  of  the  sheet  had  disappeared  .and  that  bequest  was  not 
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on  there."  Despite  the  discovery  of  the  alleged  altenttions  and 
mutilations  referred  to,  the  witness  said  he  did  not  go  to  see  Mr. 
Mclntire  or  demand  from  him  an  explanation,  and  did  not  call 
the  attention  of  anybody  to  the  subject  until  some  six  or  eight 
months  afterwards,  when  he  spoke  of  it  at  the  office  of  certain  at- 
torneys, on  being  interrogated  in  regard  to  the  alterations.  Prior 
to  that,  after  hearing  from  Mr.  Mclntire  that  his  wife  would  not 
share  in  the  estate,  witness  consulted  an  intimate  friend,  a  lawyer, 
but  the  witness  said  he  did  not  think  he  told  him  that  the  will  had 
been  mutilated  and  altered. 

Emma  V.  Mclntire  testified  that  on  her  inspection  of  the  writ- 
ings when  they  were  taken  from  the  chest  on  April  1, 1884,  there 
was  no  paper  dated  January  7,  1880,  but  that  the  paper  now 
bearing  such  date  was  one  of  the  papers  found,  except  as  to  the 
date;  also  that  the  words  "of  the  city  of"  in  said  paper  had  been 
altered  to  read  "of  this  city."  This  witness  also  testified  that  she 
thought  the  second  paper,  now  dated  January  1,  1880,  was  one 
of  the  papers  found  in  the  chest,  except  that  the  date  was  January 
1, 1884,  when  she  first  saw  it,  and  that  a  remark  to  the  effect  that 
the  paper  was  written  the  January  previous  to  the  death  of  tes- 
tator was  made  at  the  time  the  papers  were  examined  on  April  1, 
1884.  She  also  testified  that  she  thought  the  second  paper  was 
"originally  a  complete  sheet;  just  the  length  of  the  other  one.*' 
She  remembered  having  heard  the  paper  read,  and  that  there  was 
some  remark  in  it  about  glasses.  She  further  testified  that  both 
papers  were  read  aloud,  and  that  then  each  one  took  them  and 
read  them  severally,  and  that  they  all  supposed  that  she  and  her 
sister  and  brothers  were  entitled  to  the  share  in  their  uncle  Da- 
vid's estate,  which  would  have  come  to  their  father  had  he  lived. 
The  witness  also  swore  that  she  did  not  discover  the  alterations 
when  she  verified  the  affidavit  in  the  Probate  Court,  wherein 
she  averred  the  authenticity  of  the  documents,  though  she  read 
the  papers  carefully  at  the  time  she  made  the  affidavit,  which  lat- 
ter statement,  however,  was  subsequently  qualified  on  cro6»ez- 
amination  by  the  statement  that  perhaps  she  had  not  read  them  as 
carefully  as  she  ought  to  have  done.  She  further  stated  that  she 
did  not  notice  the  alterations  until  her  sister  called  her  attention 
to  them. 
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The  foregoing  condensed  summary  is  substantially  all  the  tes- 
timony given  by  Mr.  and  Mrs.  Galliher  and  Emma  V.  Mclntire^ 
bearing  upon  the  question  of  the  alleged  material  alterations  and 
suppression  of  the  documents  constituting  the  probated  will.  As 
already  stated,  these  witnesses  were  the  only  ones  who  testified 
on  this  subject  on  behalf  of  contestant,  and  upon  their  testimony 
the  case  necessarily  depends.  If  we  leave  entirely  out  of  view 
the  evidence  of  the  defendants  to  the  effect  that  the  papers  consti- 
tuting the  will  as  probated  were  precisely  in  the  condition  they 
were  when  taken  from  the  tin  case,  we  do  not  think  a  jury  could 
have  properly  inferred  from  his  testimony  that  in  the  alleged 
missing  portion  of  the  will  there  existed  provisions  so  in  conflict 
or  inconsistent  with  the  probated  will  as  to  have  operated  to  ma- 
terially alter  or  revoke  it.  That  the  actual  alterations  to  which 
the  witnesses  testify  in  no  way  materially  modified  or  abrogated 
the  will  is  too  clear  for  discussion.  The  whole  case,  hence,  de- 
pends upon  the  assertion  that  there  was  sufficient  evidence  to  have 
authorized  the  jury  to  find  that  there  was  a  material  mutilation 
or  suppression.  But  none  of  the  three  witnesses  testified — grant- 
ing their  testimony  as  to  the  mutilation  to  have  been  true — that 
the  part  torn  oflF  contained  anything  but  the  reference  to  the 
glasses  of  the  testator.  It  is  urged,  however,  that  whilst  they  rec- 
ollected that  the  torn  off  part  had  in  it  the  memoranda  as  to  the 
glasses,  they  did  not  remember  whether  it  embraced  anything 
else,  and,  therefore,  non  constat^  that  it  might  not  have  contained 
other  things,  and  thus  would  have  justified  the  jury  in  drawing 
the  presumption  of  a  fraudulent  suppression  of  provisions  which^ 
if  known,  might  have  revoked  or  modified  the  will.  But  this 
contention  entirely  obscures  the  difference  between  the  failure  of 
a  witness  to  recollect  a  fact,  which  from  the  nature  and  extent 
of  his  knowledge  he  must  necessarily  have  recalled  if  it  existed, 
hence  giving  rise  to  the  implication  that,  where  it  is  not  remem- 
bered it  did  not  exist,  and  the  contrary  case,  where  from  the  posi- 
tion and  means  of  knowledge  of  a  witness,  his  failure  to  remem- 
ber justifies  no  such  deduiction.  The  failure  of  these  witnesses 
to  remember  comes  clearly  under  the  first  of  these  categories. 
They  were  willing  and  friendly  witnesses  for  the  contestant, 
manifestly  desirous  of  stating  everything  favorable  to  his  claims. 
Vol..  IX— 4 
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They  examined  the  will  immediately  after  the  death;  they  then 
not  only  heard  it  read  aloud,  but  also  read  it  themselves;  they 
then  thought  that  they  were  interested  in  it  as  legatees.  If  any 
provision  had  existed  revoking  the  will,  or  materially  changing 
its  provisions,  such  fact  would  in  the  very  nature  of  things  have 
been  impressed  upon  their  minds'  above  and  beyond  everything 
else.  When,  therefore,  after  swearing  to  the  validity  and  com- 
pleteness of  the  will  for  the  purpose  of  probate,  after  asserting 
rights  under  it  in  the  equity  suit  filed  against  the  administrator, 
they  subsequently  declared  that  they  did  not  recollect  whether 
there  had  been  any  material  alteration  or  suppression,  their  want 
of  memory  negatives  the  presumption  which  might  otherwise 
result  from  their  testimony,  if  their  sources  of  information  and 
relation  to  the  will  had  not  been  of  the  kind  just  mentioned. 
This  is  particularly  the  case  as  to  the  testimony  of  Mr.  Gralliher. 
He  not  only  examined  and  read  the  will  after  the  death,  not  only 
testified  as  to  its  completeness  when  it  was  probated,  but  actually 
made  a  complete  copy  of  the  will  proper,  and  a  memorandum  of 
the  items  on  the  other  paper  or  codicil  at  the  time  when  it  was 
examined  and  before  it  was  turned  over  to  E.  A.  Mclntyre  to  be 
probated.  The  context  of  his  testimony  indicates  that,  before 
he  testified  at  the  trial,  he  refreshed  his  memory  by  reference  to 
the  contemporaneous  copy  and  memoranda.  It  follows,  there- 
fore, when  in  answer  to  the  point-blank  question,  "Did  you  know 
of  any  other  wi-iting  on  thosje  papers  besides  the  expression  about 
the  glasses  to  which  you  have  referred  that  is  not  there  now?"  he 
said,  "I  do  not  know,  sir,"  that  he  negatived  the  possibility  of 
there  having  been  such  material  alterations,  because  his  means 
of  knowledge  were  such  that  he  must  necessarily  have  known  of 
the  fact  had  it  existed.  Indeed,  we  can  see  no  reason  to  doubt 
that  if  the  issue  presented  had  been  probate  vel  non  that  the  testi- 
mony introduced  by  the  contestant  here  would  have  justified  the 
admission  of  the  documents  to  probate,  that  is,  after  eliminating 
the  material  alterations  which  the  testimony  of  the  contestant 
asserts  to  have  been  made.  This  being  true,  it  follows  that  the 
testimony  which  would  have  been  adequate  to  probate  the  will 
cannot,  at  the  same  time,  be  sufficient  to  destroy  the  probate  and 
annul  the  wilL 
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The  case  of  Jones  v.  Murphy  (8  Watte  &  S.  275),  relied  upon 
by  the  plaintiflF  in  error,  is  not  in  point.  In  that  case  the  exist- 
ence of  a  second  will  was  proved,  which  the  evidence  tended  to 
show  had  been  destroyed  by  interested  parties,  but  there  was  an 
absence  of  direct  evidence  of  the  contents  of  the  missing  paper. 
Evidence  was  introduced,  however,  justifying  the  inference  that 
the  testator  might  have  designed  an  alteration  of  the  provisions 
of  the  earlier  will  in  favor  of  a  daughter,  from  whom  he  was  es- 
tranged when  the  first  will  was  executed,  but  who  subsequently 
became  reconciled  to  her  father.  The  court  held  that  where  a 
fraudulent  suppression  was  proved,  and,  in  addition,  other  cir- 
cumstances, such  as  a  motive  for  a  material  change  in  a  former 
will,  the  jury,  in  the  absence  of  evidence  as  to  the  contents  of  the 
later  testamentary  writing,  might  presume  that  it  contained  a 
clause  revoking  the  prior  will.  Here,  however,  we  have  two 
documents,  the  will  proper,  evidently  deliberately  and  carefully 
written,  and  another  instrument  having  the  effect  of  a  codicil,  both 
being  seduously  preserved  by  the  testator.  It  is  an  asserted 
change  or  suppression  in  the  latter  instrument  which,  it  is  con- 
tended, would  have  justified  the  jury  in  finding  the  will  to  have 
been  revoked,  although  the  testimony  affirmatively  established 
that  even  if  the  suppression  asserted  existed,  it  contained  no  pro- 
vision revoking  the  will.  The  necessary  effect  of  the  action  of 
the  Trial  Judge  in  directing  tidings  favorable  to  the  contestees 
was  to  hold  that  the  contestant  was  not  entitled  to  relief.  In 
this  conclusion,  we  concur,  although  the  negative  answers  given 
to  the  5th  and  7th  questions  are  not  literally  accurate,  in  the  light 
of  the  evidence  as  to  the  immaterial  alterations  offered  on  behalf 
of  the  contestants. 

The  judgment  is  therefore  affirmed. 
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Frisbie  v8.  Preston  et  cU. 

[67  ConnecUcut,  448;  8(PA]t.^Rep.i878.] 

Duty  op  CREDirou  to  exhibit  claim — Statute  of  limita- 

TATIONa 

The  general  statutes  of  Connecticut  provide  that  every  creditor  of  an  insolvent 
estate  who  shall  not  exhibit  his  claim  to  the  commissioners  within  the 
time  limited,  shall  be  debarred  of  his  claim  against  said  estate  unless  be 
can  show  some  estate  not  embraced  in  the  inventory,  or  accounted  for  by 
the  executor,  administrator,  or  trustee.  And  where  such  estate  is  discov> 
ered  it  is  the  duty  of  the  creditor  to  notify  the  administrator  who  shall  at 
once  make  an  additional  inventory  thereof. 

Under  the  statutory  enactment  above  outlined,  it  was  held  that  to  entitle  an 
administrator  to  recover  newly  discovered  property  belonging  to  the  estate, 
and  to  apply  the  same  in  liquidation  of  an  account  not  presented  within 
the  statutory  time,  the  property  must  first  be  inventoried.  The  inventory 
of  the  administrator  should  include  any  and  all  property  that  was  fraudu- 
lently conveyed  by  his  intestate,  when  it  clearly  appears  that  such  prop- 
erty is  needed  to  satisfy  the  claims  against  the  estate,  and  he  is  fully  em- 
powered to  institute  all  necessary  proceedings  to  secure  the  property  for 
that  purpose. 

Appeal  from  a  judgment  of  the  Superior  Court  duly  entered 
at  a  term  held  in  and  for  the  County  of  Hartford. 

Hon.  John  M.  Thayer,  Presiding  Judge. 

John  O'Neill,  with  whom  was  Frank  W.  Ethertdge,  for  appellant. 

Theodore  M,  Maltbie,  for  appellees. 

Fekn,  J.  The  sole  plaintiff  in  the  present  action  is,  and  is  de- 
scribed as,  the  administrator  with  the  will  annexed  on  the  estate 
of  Eli  D.  Preston,  late  of  Farmington,  deceased.  The  defendants, 
seven  in  number,  are  alleged  to  claim  interest  in  certain  land  by 
virtue  of  a  deed  of  conveyance  made,  signed,  and  acknowledged 
by  said  Eli  D.  Preston  in  his  life,  recorded  on  the  land  records  of 
Farmington,  which  deed,  it  is  further  alleged,  "  was  never  deliv- 
ered by  the  said  Preston  to  the  grantees  named  therein,  and  never 
became  a  completed  conveyance,  but  the  same  was  and  is  now 
null  and  void.*'  A  considerable  part  of  the  32  paragraphs  of  the 
single  count  in  the  complaint  is  devoted  to  the  statement  of  cer- 
tain alleged  obligations  of  the  estate  of  said  Eli  D.  Preston  to  his 
daughter-in-law,  Ellice  Preston  (now,  by  a  subsequent  marriage^ 
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Ellice  Humiston),  by  reason  of  aa**  indebtedness  of  $3,000,  evi- 
denced by  a  note  for  said  sum,  and  mortgage  to  secure  the  same 
on  a  portion  of  the  land  in  question,  and  a  legacy  for  the  same 
amount,  in  the  will.  The  relief  claimed  is:  First  That  the  said 
deed  of  conveyance,  which  was  made  an  exhibit,  may  be  declared 
to  be  null  and  void.  Second.  That,  **in  the  event  that  it  shall  be 
found  that  the  deed  *  *  *  was  delivered,  then  the  plaintiff 
claims  a  decree  that  the  land  described  in  said  mortgage  deed 
shall  stand  charged  with  a  mortgage,  or  an  equitable  incumbrance 
in  favor  of  the  plaintiff  as  such  administrator,  to  the  amount  of 
three  thousand  dollars,  with  the  interest  thereon,  and  that  said 
mortgage  or  equitable  incumbrance  shall  take  precedence  of  the 
conveyance  made  to  the  defendants,  or  any  of  them.  *  *  *" 
Third.  Such  other  relief  as  seems  equitable.  Fourth.  **That  said 
land  described  in  snid  mortgage  deed  shall  stand  charged  with  the 
payment  of  three  thousand  dollara,  with  the  interest  thereon,  in 
favor  of  the  plaintiff,  for  the  use  and  benefit  of  tiie  said  Ellice 
Humiston.''  The  defendants  on  the  same  day,  January  9,  1899, 
filed  a  demurrer  to  the  complaint,  and  to  the  first,  second,  and 
fourth  prayers  for  relief,  and  also  a  motion  to  expunge  certain 
paragraphs  of  the  complaint  as  'immaterial  and  impertinent/' 
The  court,  on  the  same  day,  January  31»  1896,  granted  the  motion 
to  strikeout,  and  sustained  the  demurrer  as  to  the  second  and  foui*th 
claims  for  relief,  and  also  the  demurrer  to  the  entire  complaint,  on 
the  ground  of  demurrer — being  the  second  ground — which  reads 
as  follows :  "It  is  not  alleged  that  said  property  has  been  inven- 
toried as  a  part  of  thfi  estate  of  Eli  D.  Preston,  deceased,  or. that 
the  court  of  probate  has  ordered  the  sale  of  the  same  to  satisfy 
debts  or  legacies." 

The  questions  presented  by  the  reasons  of  appeal  relate  to  the 
correctness  of  these  several  rulings.  In  granting  the  motion  to 
strike  out,  the  court  evidently  regarded  the  allegations  directed 
to  be  expunged  as  statements  of  evidence,  not  of  ultimate,  ma- 
terial, or  issuable  facts.  There  can  be  no  question  as  to  the  cor- 
rectness of  this  view,  so  far  as  most  of  the  averments  are  con- 
cerned. The  complaint,  however,  is  so  peculiar  in  its  structure 
that  in  order  to  decide  regarding  this  ruling,  as  to  some  of  the 
statements,  it  seems  material  to  enlarge  the  consideration  to  an 
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extent  which  involves  the  correctness  of  the  other  rulings  also. 
To  illustrate :  All  the  allegations  in  relation  to  the  note  and 
mortgage  were  stricken  out  With  these  absent,  the  complaint 
would  contain  no  foundation  for  the  second  and  fourth  prayers 
for  relief,  the  demurrer  to  which  was  sustained.  Substantially 
the  same  may  be  said  as  to  the  statements  regarding  the  legacy. 
These  also  were,  in  effect,  expunged.  If  the  retention  of  the  al- 
legations concerning  either  of  these,  or  any  other  matters,  would 
have  made  the  complaint  stronger  to  resist  the  final  test  of  the 
demurrer  to  it  as  a  whole,  which  was  sustained,  they  should  not 
have  been  expunged.  If,  on  the  other  hand,  the  complaint,  as  it 
originally  stood,  was  bad  upon  demurrer,  these  subordinate  rul- 
ings were  merged  in  the  broader  one,  and  became  immaterial 
We  will  therefore  come  directly  to  the  question  which  may  be 
decisive  of  the  whole  matter. 

Was  the  demurrer — treated  as  one  to  the  entire  complaint,  with 
all  its  original  allegations  and  prayers  for  relief — properly  sustained? 
In  considering  this  question,  we  must,  from  the  outset,  and 
throughout,  keep  in  mind  who  the  plaintiff  is  and  in  what  capacity 
he  sues,  and  is  entitled  alone  to  relief.  We  say  this  because 
neither  the  complaint,  nor  the  ingenious  brief  and  able  argument 
in  support  of  its  validity,  appears  to  lead  in  the  direction  of  such 
clear  conception.  Ellice  Humiston  (or  Preston)  is  not  a  party  to 
the  record.  So  far  as  the  claimed  legacy  is  concerned,  the  will 
— made  an  exhibit — ^gave  it  to  the  plaintiff  in  trust,  as  executor 
of  such  will.  But  the  plaintiff  avers  that  he  declined  to  accept 
said  trust  as  executor,  and  he  nowhere  alleges  that  he  accepted 
any  other  trust,  duty,  or  obligation,  except  that  of  administrator 
of  unadministered  estate,  in  June,  1895, — more  than  eight  years 
after  the  death  of  the  testator.  He  claims  to  be  nothing  else. 
He  asserts  nothing  to  show  that  he  is  anything  else.  He  sues  as 
nothing  else  than  such  administrator,  and  he  is  entitled  to  no  relief 
except  such  as  the  complaint  shows  his  right  to  as  such 
administrator.  Advancing  then,  from  this  starting  point,  the 
plaintiff  claims  that  the  facts  alleged  show  him  to  be  entitled  to 
relief  in  some  of  the  forms  in  which  relief  is  demanded,  on  one  or 
another  of  these  grounds ;  that  is  to  say,  as  based  either  upon  the 
alleged  indebtedness  of  the  estate  to  Ellice  Humiston,  evidenced 
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by  the  note  and  mortgage,  or  upon  the  legacy.  The  court  below 
regarded  the  complaint  as  counting  upon  the  indebtedness  alone, 
and  the  rest  as  matters  averred  in  explanation  and  support  of  such 
claim.  But  the  plaintiff  strongly  protests  against  this  view,  and 
we  will  consider  the  case  as  broadly  as  he  himself  asserts  it 
Fii-st,  however,  let  us  look  at  the  matter  of  indebtedness.  What 
appears  in  the  complaint  as  bearing  upon  tins?  Eli  D.  Preston 
died  March  16,  1887.  He  was  then  indebted  to  Ellice  Humiston 
to  the  sum  of  $3,000  for  work  and  labor, — a  simple  contract  debt 
On  March  31,  1887,  the  will  of  said  Preston  was  probated.  The 
plaintiff,  therein  named  as  executor,  declined  such  appointment 
Martin  L.  Parsons,  of  Farmington,  was  appointed  administrator 
with  the  will  annexed,  accepted  the  appointment,  gave  bonds,  and 
duly  adminisiered  a  portion  of  the  estate, — all,  in  fact,  except  the 
land  now  in  question.  On  January  21,  1890,  said  Parsons  settled 
his  administration  account  with  said  estate.  In  said  account  he 
charged  himself  with  personal  property  and  credits  and  choses 
in  action  only.  The  amount  was  $5,102.84.  The  credit  amounted 
to  precisely  the  same  sum,  exactly  exhausting  the  estata  The 
largest  item  was, ''By  paid  claim  allowed,  $4,01409.''  Ellice 
Humiston  presented  no  claim  whatever  against  said  estate,  and 
nothing  was  allowed  to  or  paid  to  her  out  of  said  estate.  The 
said  estate  was  represented  insolvent,  and  was  and  is  in 
fact  insolvent  The  same  was  and  is  being  settled  as  insolvent 
estate.  There  is  no  other  estate,  except  the  land  in  question,  to 
pay  the  said  claim  of  said  Ellice.  The  said  land  was  not  originally 
inventoried  or  claimed  as  any  part  of  the  estate  of  the  deceased, 
and  said  land  has  never  been  administered  upon  as  a  part  of  said 
estate.  On  June  6,  1895,  said  Martin  L.  Parsons  resigned  as 
administrator  on  said  estate:  His  resignation  was  accepted. 
Afterwards,  on  July  6,  1895,  the  plaintiff  was  duly  appointed. 

From  the  above  facts  it  appears  that  Ellice  Humiston,  though  a 
creditor  of  the  deceased,  has  never  become  a  creditor  of  his  estate. 
The  plaintiff,  in  his  anxiety  to  subject  the  estate  which  he 
represents  to  a  liability  in  her  behalf,  states  a  reason  thus:  "The  said 
Ellice  did  not  present  any  claim  against  the  estate  of  the  deceased, 
because  she  believed  her  claim  was  secured  by  the  said  mortgage 
deed  and  note,  and  she  continued  to  believe  that  the  same  was  suifi- 
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oient  for  her  protection  until  after  the  time  limited  for  presenting 
aiaima  against  said  estate  had  expired."  In  reference  to  this,  two 
principles  enunciated  by  this  court  are  significant  The  first  is 
stated  by  Seymour,  J.,  in  Gone  v.  Dunham,  (59  Conn.  145,  161, 
20  Atl.  311.)  The  other  may  be  found  in  Rhodes  v.  Seymour,  (86 
CSonn.  1,  7.)  The  court,  by  Butler,  J.,  said:  *'It  is  well  settled, 
by  authoritative  decisions  in  this  state  and  elsewhere,  that 
executors  are  agents  or  trustees  only,  whose  duty  it  is  to  administer 
according  to  the  will  of  the  testator,  and  according  to  law,  and 
not  to  subject  the  estate  by  their  admissions.''  The  provisions  of 
Gen.  St  §  588,  are  most  specific,  positive,  and  absolute:  '^  Every 
creditor  of  an  insolvent  estate  who  shall  not  exhibit  his  claim  to 
the  commissioners  within  the  time  limited,  shall  be  debarred  of 
his  claim  against  said  estate  unless  he  can  show  some  estate 
not  embraced  in  the  inventory  or  accounted  for  by  the  executor, 
administrator,  or  trustee."  Here,  then,  is  a  creditor — the  only 
existing  one,  so  far  as  the  complaint  indicates — whose  claim  is 
barred,  unless,  as  asserted,  there  be  newly-discovered  estate.  But, 
granting  there  is  such  estate,  what  does  the  statute  then  prescribe? 
"  In  which  case  shall  he  notify  the  executor,"  etc.  Waiving  thisi 
which  is  not  alleged,  what  next?  "Who [the  executor,  etc.]  shall 
make  an  additional  inventory  of  such  newly  discovered  estate" 
This  is  the  prescribed  initial  step.  The  plaintiff,  himself  admin- 
istrator, neither  alleges  in  the  complaint,  in  the  first  instance, 
that  he  has  done  this,  or  amends  such  complaint  by  so  stating 
after  the  court  below  has  ruled  it  to  be  essential.  Instead  of  this, 
he  says  in  his  reasons  of  appeal  that  such  rulinp^  is  erroneous  and 
asks  in  his  brief:  "What  purpose  is  served  by  inventorying  . 
this  land?  The  administrator  claims  it  The  defendants,  in 
their  demurrer,  do  not  deny  his  right  to  it,  if  needed  to  pay  debts." 
We  shall  see  presently  that  it  is  not  shown  to  be  needed  to  pay 
debts.  But,  in  answer  to  the  question  thus  propounded  by  the 
plaintiff,  one  purpose  served  by  the  inventory  would  be  that  the 
direct  and  positive  requiremsnt  of  the  statute  to  that  effect  would 
be  complied  with.  If  important  to  determine  why  such  require- 
ment was  made,  the  decisions  of  this  court  in  other  cases  supply 
abundant  reasons.  Such  inventory  is  the  basis  and  foundation 
upon  which  all  the  other  proceedings  prescribed  by  the  statute,  or 
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requisite  to  be  bad,  rest  and  depend.  {Sacket  v.  Mead,  1  Conn. 
18,  19;  Minor  v.  Mead,  8  id.  289;  WtUiams  v.  Morehouse^  9  id. 
470;  Beajch  v.  NtyrUm,  id.  182;  Andrm  y.  DoolitOe,  11  id.  288; 
Moore  v,  HoCmes,  82  id.  568-558;  Blakeman  v.  Sherwoodj  id.  824; 
State  V.  French,  60  id.  478;  28  Atl.  153.)  Tbe  plaintiflf,  as  adminis- 
trator, until  he  made  an  inventory  of  the  property  in  question, 
had  no  title  or  right  to  interfere  with  it,  or  to  harass  and  vex 
those  who  have  been  in  undisturbed  possession  of  it,  under  claim 
of  record  title  derived  from  the  deceased  in  his  lifetime,  during 
the  entire  settlement  of  the  estate,  and  for  many  years  after.  He 
says  again  in  his  brief,  in  treating  this  question,  'One  of  the  pur- 
poses of  this  bill  is  to  remove  the  cloud  from  the  title,  and, 
plainly,  a  court  of  equity  has  this  jurisdiction."  But  "the  juris- 
diction of  equity  cannot  be  invoked  to  adjudicate  upon  the  con- 
flicting titles  of  parties  to  real  estate.  That  would  be  to  draw 
into  courts  of  equity,  from  the  courts  of  law,  the  trial  of  eject- 
ments. He  who  comes  into  a  court  of  equity  taget  rid  of  a  legal 
title  which  is  alleged  to  cast  a  shadow  over  his  own  title  must 
show  clearly  the  validity  of  his  own  title,  and  the  invalidity  of 
his  opponent's.  ♦  *  *  The  proper  forum  to  try  titles  to  land 
is  a  court  of  law,  and  this  jurisdiction  cannot  be  withdrawn  at 
pleasure,  and  transferred  to  a  court  of  equity,  under  pretense  of 
removing  clouds  from  titles."  {Miles  v.  Strong,  62  Conn.  95, 105; 
25  AtL  459.)  For  the  validity  of  anything  which  may  be  called 
title,  or  the  equivalent  of  title,  in  an  administrator  appointed  for 
such  purpose,  and  situated  as  the  plaintiff  is  to  real  estate  held  as 
this  is,  it  is  requisite  that  every  provision  of  Oen.  St.  §  588,  be 
complied  with.  Finst,  there  must  be  an  inventory.  Without  this 
there  can  be  nothing  else.  Then,  of  course,  there  must  be  more. 
The  claim  must  be  presented,  and  not  to  the  commissioners,  whose 
duties  are  at  an  end,  not  to  the  administrator,  who  never  had  or 
has  any  in  passing  upon  the  claim,  but  to  the  court  of  probate, 
which  is  required  to  decide  upon  it,  and  allow  what  shall  appear 
to  be  due  the  creditor.  Thereupon  an  order  is  passed,  as  is 
further  prescribed.  Then,  and  then  only,  in  a  case  like  the  present, 
does  the  condition  of  things  exist  which  makes  applicable  to  it,  in 
its  entirety,  what  was  said  by  this  court  in  Bassett  v.  McKemia  (62 

Conn.  487, 488):  "It  is  too  late,  in  Connecticut,  to  question  the  right 
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and  the  duty  of  an  administrator  to  inventory  property  fraudu- 
lently conveyed  by  his  intestate,  when  that  property  is  needed  for 
the  payment  of  debts,  and  to  institute  all  necessary  proceedings 
to  appropriate  the  property  to  that  usa"  Then,  and  then  only, 
does  it  appear  that  there  is  a.  debt  to  be  paid,  for  which,  therefore, 
property — the  property  in  question — is  needed,  and  that  it  is 
claimed  by  the  estate  as  assets  for  that  purpose.  Then  the  ad- 
ministrator has  title,  in  the  sense  that  he  is  entitled,  that  it  is  his 
right  and  duty  to  institute  necessary  proceedings  to  appropriate 
the  property  to  that  use.  In  the  absence  of  the  allegations  re- 
ferred to,  and  of  anything  in  any  sense  equivalent  thereto,  the 
demurrer,  as  based  upon  this  part  of  the  claim,  was  properly 
sustained. 

But,  as  we  have  seen,  the  plaintiff  further  contends  that  he  is 
entitled  to  the  relief  demanded  in  his  second  and  fourth  prayers. 
Concerning  the  note  and  mortgage,  the  allegations  in  the  com- 
plaint are  to  the  effect  that  on  October  27,  1886,  the  said  Eli  D. 
Pra««ton  made  a  note  to  secure  his  alleged  indebtedness  of  $8,000 
to  Ellice  Humiston,  and  secured  such  note  by  a  mortgage  deed  of 
a  portion  of  the  land  now  claimed ;  that  this  mortgage  was  re- 
corded in  Preston's  lifetime,  but  that  it  was  delivered  to  said 
Ellice  by  the  scrivener  who  drew  the  deed,  after  the  death  of  said 
Eli  D.  Preston.  It  is  further  stated  that  **  on  the  14th  of  June, 
1894,  the  said  Ellice  Humiston,  believing  that  the  said  note  and 
mortgage  were  good  and  valid,  brought  an  action  before  the  Su- 
perior  Court  of  Hartford  county  on  the  first  Tuesday  in  Septem- 
ber, 1894,  and  such  proceedings  were  had  that  on  April  11,  1896,. 
said  court  adjudged  said  note  and  mortgage  deed  to  be  void,  and 
the  same  were  declared  to  be  invalid  and  of  no  effect*  It  may  be 
added  that  the  case  just  referred  to,  brought  by  said  Ellice  Hum.- 
iston  against  the  present  defendants,  came  upon  appeal  by  the 
said  Ellice  before  this  court,  which  sustained  the  judgment  of  the 
Superior  Court,  which  embraced  also  a  judgment  against  said 
Ellice  upon  a  cross  bill,  supporting  the  defendants'  claim  that  said 
mortgage  constituted  a  cloud  upon  their  title.  Thus,  in  addition 
to  the  want  of  title  in  the  then  plaintiff,  the  validity  of  the  de- 
fendants' title — a  question  necessarily  involved  Jfiles  v.  Strong, 
{snpra) — was  decided  in  a  suit  to  which  said  Ellice  was  a  party^ 
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It  is  unnecessary  to  decide  either  qaestion  again,  for  her  benefit, 
in  a  suit  in  which  she  is  not  a  party.  Besides,  it  is  a  matter  in 
which  the  present  plaintiff  has,  in  the  capacity  in  which  he  sues, 
no  interest  or  concern.     There  is  no  error  upon  this  point 

One  ground  remains :  The  plaintiff  asserts  the  land  is  needed 
to  constitute  assets  for  the  payment  of  the  legacy.  Much  of  what 
has  already  been  said  applies  to  this  claim.  But,  further,  it  does 
not  appear,  nor  is  it  claimed*  that  Ellice  Humiston  can  be  at  the 
same  time  a  creditor  and  a  legatee.  It  is  asserted  that  she  is  one 
or  the  other.  The  legacy  is  spoken  of  as  having  been  provided 
to  secure  payment  to  her  of  the  debt  due  from  the  testator.  She 
has  never  claimed  the  legacy.  She  has  sought  to  recover  the  debt 
by  the  attempted  foreclosure  of  a  part  of  the  land  in  question.  So 
far  as  it  appears,  it  may  be  for  her  interest  still  to  insist  upon  the 
.  debt.  The  complaint  prays  for  relief  in  the  event  that  it  shall  be 
found  that  the  deed  to  the  defendants  was  delivered,  though  the 
complaint  alleges  that  it  was  not.  If  delivered,  the  legacy  would 
not  be  entitled  to  precedence  over  the  voluntary  conveyance 
thereby  perfected.  Apparently  the  former  proceeding  between 
Ellice  Humiston  and  the  defendants,  which  we  have  referred  to, 
settled  that  question  as  against  her.  The  plaintiff,  then,  has 
neither  the  color  of  right  which  would  come  from  an  inventory, — 
a  finding  of  the  court  of  probate  that  the  land  is  needed  to  pay  the 
legacy,  and  an  order  of  sale  for  that  purpose;  but,  instead,  he  is 
asking  relief  because  property  is  needed  to  pay  a  legacy  left  by 
the  will  of  one  whose  estate,  he  alleges,  "  was  and  is  in  fact  insol- 
vent, and  was  and  is  being  settled  as  an  insolvent  estate."  An 
estate  made  insolvent,  perhaps,  it  may  be  said,  by  the  claim,  not 
abandoned,  but  pressed  at  least  by  him,  of  the  very  person,  as  a 
creditor,  whom  he  is  endeavoring,  with  or  without  her  assent,  to 
assist  as  a  legatee ;  doing  this  at  the  same  time,  in  the  same  action, 
by  allegations  relating  to  the  inconsistent  matters,  sometimes  in 
different,  and  sometimes  in  the  same,  paragraphs  of  the  single 
count  of  his  complaint  Here,  also,  we  think,  the  court  below 
did  not  err.  There  is  no  error  in  the  judgment  complained  of. 
The  other  judges  concurred. 
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Blouqh  et  cU.  vs.  Parry  et  at 

[Supreme  Court  of  ludiaoa,  March  19,  1895;  40  Northeast  Rep.  70.] 

Impeachment  of  witnesses — Expert  testimony. 

A  charge  to  the  jury  not  based  upon  matters  shown  by  the  evidence,  and 
which  is  not  corrected  by  the  court  before  the  Jury  retires,  constitutes 
reversible  error,  and,  where  instructions  are  given  by  the  court  as  to  the 
degree  of  undue  influence  sufficient  to  invalidate  a  will  (there  being  no 
evidence  of  undue  influence  in  the  case)  tliis  constitutes  reversible  error. 
Similarly  a  refusal  to  charge  that  every  person  is  presumed  to  be  of  sound 
mind  until  the  contrary  is  shown,  is  not  cured  by  an  instruction  "that  the 
burden  is  on  the  plaintiffs  to  show  by  a  fair  preponderance,  unsoundaeas 
of  mind." 

Impeaching  testimony  is  competent  that  tends  to  show  that  a  witness  has 
made  statements  out  of  court  expressly  contradicting  the  evidence  he  has 
given  in  court,  provided  such  testimony  relates  to  a  material  issue  in  the 
case.  But  where  a  witness  does  not  testify  to  anything  prejudicial  to  the 
party  calling  him  there  can  be  no  object  in  impeaching  him.  And  the 
mere  fact  that  a  witaeas  fails  to  testify  to  such  facts  as  he  is  called  to 
prove  is  not  proper  ground  for  impeachment.  Such  testimony  though 
not  beneficial,  is  not  prejudicial. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Elkhart 

Hon.  J.  M.  Van  Fleet,  Presiding  Judge. 

A.  Ellison,  J.  D.  FerraU,  Drake  <fc  MerriU  and  T.  R  EUisan, 
for  appeilanta 

Lowry  Jt  Hanan,  for  appellees. 

McCabb,  C.  J. — ^The  appellees  brought  suit  in  the  La  Grange 
Circuit  Court  against  appellants  to  contest  the  will  of  one  Noah 
Blougb.  Proper  isBues  having  been  formed  upon  the  complaint 
the  venue  of  the  cause  was  changed  to  the  Elkhart  Circuit  Court, 
where  a  trial  by  jury  resulted  in  a  verdict  and  judgment  in  favor 
of  the  appellees,  setting  aside  said  will,  over  appellants'  motioti 
for  a  new  trial  The  only  error  assigne*!  here  is  on  the  action  of 
the  Circuit  Court  in  overruling  appellants'  motion  for  a  new- 
trial    The  grounds  of  contest  allied  in  the  complaint  were 
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unsoundness  of  mind  of  the  testator  and  undue  influence  exerted 
over  him  by  the  appellanta  A  great  number  of  causes  are 
assigned  therefor  in  the  motion  for  a  new  trial,  some  of  which  we 
will  notica 

One  Emma  Norris  was  called  and  testified  as  a  witness  on 
behalf  of  the  appellanta  The  wife  of  the  testator  had  been  dead 
some  years,  and  Miss  Norris  had  been  the  sole  housekeeper  of 
the  testator  for  several  years  since  the  death  of  his  wife,  up  to 
and  daring  the  time  when  the  will  was  made.  She  had  testified 
to  many  acts,  conversations,  and  conduct  of  the  testator  daring 
that  time,  and  upon  such  facts  had  stated  her  opinion  that  the 
testator  was  of  sound  mind.  She  had  also  testified  that  daring 
that  time  he  was  able  to  get  into  or  out  of  a  buggy  alone,  and 
hitch  up  his  horses,  and  that  appellant  Valentine  was  always  kind 
and  filial  towards  his  father.  Some  days  after  she  had  thus  tes- 
tified ou  behalf  of  appellants,  the  appellees  recalled  her,  as  they 
claimed,  for  further  cross-examination,  whereupon  they  pro- 
pounded to  her  the  following  question:  "While  you  were 
working  for  Mr.  Noah  Blough,  did  not  Valentine  Blough  come 
there  one  day,  and  tell  his  father  that  he  wanted  him  to  go  to 
Ellison's  Bank,  that  he  had  some  important  business  to  transact? 
*  *  *  And  was  not  his  father  at  that  time  sick  and  in  his 
bed  ?  And  *  *  *  did  not  his  father  say  to  him,  *  I  am  not 
well  enough  to  go,  and  don't  want  to  go,'  that  Valentine  said, 
'Pap,  H  is  important  business,  and  you  must  go?'  And  did  he 
not  tak6  him  out  of  bed,  and  put  his  clothes  on,  and  put  him  into 
the  buggy,  and  drive  off  with  him?  *  *  *  And  did  he  not 
return  with  his  father  on  the  same  day,  and  help  him  out  of  the 
buggy  at  the  gate,  and  did  not  his  father  crawl  in  on  his  hands 
and  knees  to  the  house,  and  lie  down  upon  the  fioor,  and  cry 
bitterly,  and  state  that  Valentine  had  taken  him  to  Ellison's  Bank, 
and  had  him  sign  some  papers,  that  he  didn't  know  what  they  were, 
but  supposed  it  was  a  will  ?  "  Over  appellants'  objection  that  the 
question  was  not  proper  cross  examination,  the  witness  was  permit- 
ted to  answer  that  she  knew  nothing  of  such  happening.  Appellees 
then  propounded  to  her,  to  lay  the  foundation  to  impeach  her,  the 
following  question :  "  Did  you  not  bnve  a  conversation  with 
Charles  Parry  and  William  Blough  at  Noah  Blougli's  house,  in 
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the  month  of  March,  1887  ?  And  did  vou  not  then  and  there 
state  to  them  that,  some  dnjs  before  that,  Valentine  Bloagh  had 
come  to  his  father's  house,  and  his  father  was  sick  and  in  bed, 
and  told  him  that  he  wanted  him  to  go  to  Ellison's  Bank,  that  he 
had  some  important  business  to  transact;  that  his  father  said  he 
was  not  well  enough  to  go,  and  did  not  want  to  go;  that  Valen- 
tine said,  Tap,  it  is  important  business,  and  you  must  go;'  that 
Valentine  got  his  father  out  of  bed,  put  his  clothes  on  for  him, 
took  him  out  of  the  house,  and  put  him  in  the  buggy,  and  drove 
oflf  towards  La  Grange;  that,  later  in  the  day,  Valentine  came 
back  with  his  father,  helped  him  out  of  tlie  buggy,  and  drove  off; 
that  his  father  crept  into  the  house  on  his  hands  and  knees,  and 
laid  down  on  the  floor  and  cried  bitterly,  and  said  that  Valentine 
had  taken  him  up  to  Ellison's  Bank,  and  caused  him  to  execute 
some  papers:  that  he  did  not  know  what  they  were,  but  supposed 
it  was  a  will?''  Over  appellants'  objection  that  the  question  was 
not  proper  cross-examination,  she  not  having  been  examined  on 
that  subject  in  chief,  and  tliat  the  question  was  not  proper  for  the 
sole  purpose  of  impeachment,  the  witness  was  allowed  to  answer 
that  she  had  no  recollection  of  ever  talking  with  them  at  that  time 
or  any  other  time.  The  appellees  then  called  said  Charles  Parry 
and  WiUiam  Blough,  and  asked  them  if  the  witness  Emma  Norris 
had  not  made  the  statements  attributed  to  her  in  the  question  at 
the  time  and  place  indicated  therein,  and  they  each  answered  that 
she  had,  over  appellants'  objection  that  answers  were  not  suflScient 
ground  for  impeaching  the  witness,  and  that  it  was  not  competent 
to  prove  undue  influence  by  impeachment. 

We  think  the  court  erred  in  permitting  these  questions  to  be 
answered.  The  witness  Emma  Norris  iiad,  it  is  true,  testified  to 
many  facts  tending  to  establish  the  soundness  of  the  testators 
mind,  but  she  had  not  testified  to  anything  tending  to  negative 
the  charge  of  undue  influence  in  the  procurement  of  the  will ;  es- 
pecially had  she  given  no  testimony  on  that  branch  of  the  case 
that  was  even  inconsistent  with  her  alleged  statement  to  these  two 
witnesses.  One  of  the  recognized  methods  of  impeaching  a  wit- 
ness is  to  prove  that  he  has  made  statements  out  of  court  incon- 
sistent with  his  evidence  in  court  It  is  not  every  statement  made 
out  of  court  by  a  witness  that  affords  a  ground  of  impeaching  him. 
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ft  IS  only  such  statements  made  out  of  court  contrary  to  the  testi* 
mony  of  the  witness  in  court  where  such  testimony  relates  to  a 
material  matter  in  issue.)  {Paxton  v.  Dye,  26  Ind  393;  Seller  v. 
Jenkins^  97  id.  430;  Home  v.  Williams,  12  id.  324;  Fogleman  v. 
State,  32  id.  145.  But  there  must  be  contradiction  between  the 
statements  alleged  to  have  been  made  out  of  court  and  those  made 
on  the  witness  stand,  to  afford  a  ground  of  impeachment  by  prov- 
ing the  statements  made  out  of  court  {Seller  v.  Jenkins,  supra,) 
There  was  no  such  contradiction  in  this  case.  Therefore,  there 
was  no  right  to  ask  the  question  of  the  witness  Emma  Norris  by 
the  appellees  for  the  mere  purpose  of  laying  the  foundation  for 
impeaching  her. 

Conceding,  without  deciding,  that  appellees  did  have  the  right 
to  prove  by  her  or  any  other  witness  the  facts  detailed  in  her 
alleged  statement  out  of  court  to  the  two-  witnesses  named  at 
the  proper  time,  because  the  otlier  evidence  discloses  that,  on 
the  day  named  in  the  statement,  the  will  was  made  in  Ellison's 
Bank,  in  the  town  of  La  Grange,  the  statement,  if  true,  would 
tend  to  prove  one  of  the  grounds  specified  in  the  complaint  for 
setting  aside  the  will,— namely,  undue  influence  exerted  over 
the  testator  by  Valentine  and  other  appellants;  but  when  ap- 
pellants asked  Miss  Norris  whether  those  facts,  as  detailed  in  the 
alleged  statement,  occurred,  and  she  answered  in  the  negative, 
that  was  the  end  of  their  rights  in  that  direction.  For  the  pur- 
pose of  proving  the  facts  mentioned,  she  was  the  appellees'  wit- 
ness. And  though  the  statute  authorizes  a  party,  in  some  in- 
stances, to  impeach  his  own  witness,  it  has  been  held  by  this 
court — and  we  think  correctly  so — that  such  right  only  arises 
when  the  witness  testifies  to  some  matter  prejudicial  to  the  party 
calling  him.  (Burns'  Eev.  St  1894,  §  516 ;  Rev.  St  1881,  §  508.) 
In  Hull  V.  State  (93  Ind.,  at  page  133),  this  court  said :  "Where  a 
witness  does  not  testify  to  anything  prejudicial  to  the  party  calling 
him,  there  can  be  no  object  in  impeaching  him,  and  hence  the 
statute  cannot  apply  to  such  a  case.  Nor  can  it  apply  to  a  case 
where  a  witness  fails  to  testify  to  such  facts  as  he  is  called  to 
prove.  Such  testimony,  though  not  beneficial,  is  not  prejudicial, 
and  therefore  no  reason  exists  for  impeaching  the  witnesa"  The 
witness  Emma  Norris  did  not  testify  to  the  facts  sought  to  be 
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proven  by  ber,  and  therefore  no  right  arises  to  impeach  her  for 
h«r  failure  to  testify  to  such  facta 

This  alleged  impeaching  testimony,  under  the  circumstances, 
probably  had  a  prejudicial  influence  on  the  jury.  The  evidence 
in  support  of  the  charge  of  unsoundness  of  mind  was  sharply 
conflicting,  and,  as  it  comes  to  us,  we  can  not  say  that  it  was  of 
such  a  character  that  the  jury  must  have  based  their  verdict  on 
the  conclusion  that  the  preponderance  thereof  was  with  the  ap- 
pellees on  the  charge  of  unsoundness  of  mind  of  the  testator  when 
he  esecuted  the  will ;  and  therefore  we  can  not  say  that  they  did 
not  base  Uieir  verdict  on  the  charge  in  the  complaint  of  undue 
influence  exerted  by  the  appellees.  We  have  been  unable  to  find 
any  evidence  in  the  record  tending  to  support  the  charge  of 
undue  influence  aside  from  the  alleged  impeaching  already  men- 
tioned. The  court,  of  its  own  motion,  gave  seven  long  instruc- 
tions on  the  subject  of  undue  influence.  One  of  them,  the 
tenth,  reads  as  follows :  "(10)  The  amount  of  undue  influence 
which  is  sufficient  to  invalidate  the  will  varies,  of  course,  with 
the  strength  or  weakness  of  mind  of  the  testator.  The  influence 
which  would  subdue  and  control  a  mind  naturally  weak,  or  one 
which  had  become  impaired  by  age,  disease,  physical  injury 
family  troubles,  and  perplexity,  or  other  causes,  might  have  no 
effect  to  overcome  or  mislead  one  naturally  strong  or  unimpaired. 
The  influence  that  will  avoid  or  vitiate  the  will  of  a  testator 
whose  mind  is  thus  weak  and  enfeebled  need  only  be  such  as 
would  and  did  co-operate  with  such  weakness  and  feebleness  of 
mind  to  the  extent  of  supplanting  the  free  agency  of  the  testator, 
and  induce  him  to  do  that  which  he  would  not  have  done  in  the 
absence  of  such  undue  influence,  by  reason  of  his  being  unable 
to  refuse  what  was  ihus  desired  of  him,  or  too  weak  to  resist  the 
influence  in  question.  Hence,  if  you  believe  from  the  evidence 
in  this  case  that  the  mind  of  the  testator,  Noah  Blough,  at  and 
before  tlie  time  of  making  the  will,  had  become  thus  weak  and 
enfeebled,  and  that,  by  the  degi-ee  of  influence  herein  defcribed, 
he  was  induced  to  make  the  will  in  controversy,  when  he  would 
not  otherwise  have  made  any  will  at  all,  or  that  he  was  induced 
thereby  to  make  his  will  different  from  what  he  otherwise  would 
have  done,  you  should,  in  such  case,  find  for  the  plaintiffs."      As 
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before  observed,  there  being  no  evidence  of  undue  influence,  it 
was  error  to  give  the  above  instruction.  It  has  been  generally 
held  bj  this  court  to  be  erroneous  to  give  instructions  to  the  jury 
not  applicable  to  the  case  proven  by  the  evidenca  {HiU  v. 
NewmaUf  47  Ind.  187 ;  McMahon  v.  Flanders^  64  id.  834 ;  Moore 
v.  iState,  65  id.  382 ;  Nicklaus  v.  Bums,  75  id.  98 ;  Summerlot  v. 
Hamilton,  121  id.  87;  22  N.  E.  973.)  There  may  be  cases 
where  such  instructions  may  appear  from  the  record  to  have  been 
harmless.  But  it  does  not  appear  in  this  case.  In  Nicklaus  v. 
Bums  {supra)j  this  court  said ;  '^After  the  evidence  has  been 
heard,  and  argument  of  counsel  had.  for  the  court  to  instruct  the 
jury  upon  a  state  of  facts  not  embraced  in  the  evidence,  nor  dis- 
cussed by  counsel,  is  asking  them  to  decide  questions  which  have 
not  been  submitted  to  them  for  trial.  Jurors  are  liable  enough 
to  consider  matters  outside  of  the  evidence,  without  being  led  ofiE 
in  that  direction  by  instructions  from  the  court  Such  practice  is 
well  calculated  to  confuse  and  mislead. the  jury."  And  in  Hays 
v.  Hynds  (28  Ind.,  at  page  537),  this  court  said :  *'  Instructions 
should  be  pertinent  to  the  case.  Juries  are  apt  to  assume, 
and  are  justified  in  assuming,  that  they  are  applicable  This 
could  only  be  so  upon  the  ground  that  Alexander,  acting  as  a 
pork  dealer,  was  doing  business  for  the  bank;  and,  unless  the  jury 
utterly  disregarded  the  instruction,  it  could  scarcely  fail  to  mislead 
them."  To  the  same  effect  is  McMahon  v.  Flanders  {supra).  Here 
the  only  evidence  that  tended  to  establish  undue  influence  was 
the  evidence  erroneously  admitted  to  impeach  the  witness  Miss 
Norris.  The  instruction  above  quoted  was  immediately  followed 
up  with  six  more  long  instructions  touching  the  subject  of  undue 
influence.  If  ever  there  was  a  case  where  the  instructions  were 
calculated  to  impress  the  jury  that  there  was  legitimate  evidence 
before  them  upon  a  given  point,  when  in  fact  none  had  been  in- 
troduced, this  was  such  a  case. 

It  is  difficult  to  see  hov7  the  jury  escaped  being  led  by  the  in- 
structions to  conclude  that  the  evidence  of  the  alleged  statement 
of  Miss  Norris  was  legitimate  evidence  of  undue  influence  exerted 
by  Valentine  Blough  on  the  testator  to  make  the  will  contrary  to 
his  wishea     The  admission  of  that  evidence  was  reversible  error, 

rq^ardless  of  the  seven  instructions  on  the  subject  of  undue  influ- 
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ence;  and  it  was  error  to  give  the  seven  instructions  on  the  sab- 
ject  of  undue  influence,  regardless  of  tbe  question  whether  they 
were  correct  statements  of  law  in  the  abstract,  and  regardless  of 
the  erroneous  admission  of  the  evidence  mentioned.  But,  when 
these  two  errors  are  combined,  they  constitute  more  seriously  pre- 
judicial and  controlling  error.  The  prejudicial  character  of  these 
two  errors  combined  is  intensified  by  the  fact  that  the  Trial  Court 
nowhere  in  its  instructions  informed  the  jury  that  they  could  not 
consider  the  alleged  impeaching  evidence  to  prove  the  exercise  of 
undue  influence  over  the  testator.  The  seven  instructions  on  that 
subject  implied  that  they  could.  Moreover,  the  appellants  re- 
quested the  court  at  the  proper  time  to  instruct  the  jury  that  they 
could  not  consider  that  evidence  for  that  purpose,  but  the  court, 
as  the  bill  of  exceptions  informs  us,  refused  to  give  such  in- 
structions. 

The  seventh  instruction,  after  alluding  to  the  expert  testimony 
of  witnesses  belonging  to  the  medical  profession  in  the  case,  says: 
"  In  weighmg  such  testimony,  it  will  be  proper  for  you  to  consider 
the  degree  of  learning  and  skill  possessed  by  such  witnesses,  their 
capacity  to  determine,  as  experts  in  that  branch  of  knowledge,  the 
probable  or  actual  condition  of  the  testator's  mind  from  the  facts 
submitted,  and  the  degree  of  harmony  there  may  be,  or  the  oppo- 
site, between  the  facts  stated  in  the  hypothetical  questions  and 
those  established  by  the  evidence.  In  proportion  to  the  degree  of 
such  harmony  between  the  facts  embraced  in  the  hypothetical 
questions  and  those  established  by  the  evidence,  and  the  skill  and 
capacity  of  these  experts,  judging  by  the  law  of  mind,  to  deduce 
therefrom  just  conclusions,  will  he  the  value  and  force  of  such 
testimony ;  and,  in  view  of  all  the  facts  presented  to  you  by  the 
evidence  on  those  points,  you  will  consider  and  determine  what 
weight  and  effect  you  should  give  to  such  testimony.  If  you  be- 
lieve from  such  evidence,  when  considered  in  connection  with  all 
the  other  proofs  in  the  case,  that,  during  the  period  of  time  in 
which  the  will  of  the  testator  was  executed,  he  was  of  unsound 
mind,  then  it  will  be  your  duty  in  like  manner  to  find  for  the 
plaintiffs."  The  latter  part  of  this  instruction,  relating  to  unsound- 
ness of  mind,  we  will  consider  in  connection  with  the  next,  the 
eighth  instruction.     But  the  fore  part  of  the  seventh  instruction 
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was  calculated  to  mislead  the  jury.  It  laid  down  too  narrow  and 
too  inflexible  a  rule  for  estimating  the  weight  to  be  given  to  the 
testimony  of  an  expert,  and  limited  too  closely  the  various  mat- 
ters which  the  jury  were  entitled  to  consider  in  weighin:^  such  tes- 
timony. It  gave  too  much  prominence  to  the  mere  skill  of  the 
expert,  leaving  out  of  view  his  credibility  as  exhibited  by  his  con- 
duct and  bearing  on  the  witness  stand,  and  invaded  the  province 
of  the  jury  in  attempting  to  set  too  narrow  limits  to  their  exclu- 
sive province  of  judging  the  value  and  force  of  such  testimony. 
{Cuneo  v.  Besso'nij  63  Ind.  524 ;  Efjgers  v.  Eggers^  57  id.  461 ; 
Durham  v.  Smith,  120  id.,  at  page  468,  22  N.  E.  333.) 

The  eighth  instruction  is  as  follows  :  "  It  is  not  necessary,  in 
order  to  avoid  tte  will  in  question  in  this  suit,  that  the  mental 
unsoundness  of  Noah  Blough,  the  testator,  if  it  is  shown  to  have 
existed,  should  have  actually  entered  into  or  affected  the  will  or 
caused  its  execution.  It  will  be  sufficient  to  avoid  the  will  if  the 
evidence  shows  to  vour  satisfaction  that,  at  the  time  it  was  exe- 
cuted,  the  testator,  Noah  Blough,  was  a  person  of  unsound  mind, 
as  tiie  laws  of  this  state  dp  not  permit  a  person  of  unsound  mind 
to  execute  a  will."  The  latter  part  of  the  seventh  instruction,  and 
the  second,  twelfth,  and  the  thirteenth  instructions,  declare  the 
same  proposition  of  law  as  that  embodied  in  the  eighth,  above 
quoted  ;  and  they  all  and  each  of  them  state  the  proposition  as 
unqualified  as  the  eighth  does — that  is,  that  a  person  of  unsound 
mind  can  not  make  a  valid  will.  These  instructions,  by  numerous 
repetitions  of  the  pi-oposition,  in  effect  told  the  jury  that  if  the 
testator  was  a  person  of  unsound  mind,  even  though  such  un- 
soundness was  so  slight  that  it  did  not  impair  his  capacity  to 
make  an  intelligent  testamentary  disposition  of  his  property,  or, 
in  other  words,  though  the  unsoundness  was  so  slight  tliat  it  had 
no  influence  or  effect  either  in  the  production  of  the  will,  or  in  the 
disposition  of  property  therein  provided  for,  the  will  would,  never- 
theless be  void.  Notwithstanding  the  statute  provides  that  "  all 
persons  except  infants  and  persons  of  unsound  mind  may  make  a 
will,"  it  has  been  the  construction  uniformly  given  thereto  by  this 
court  for  a  long  time  that,  ^'  in  legal  contemplation,  one  who  has 
suficient  mind  to  know  and  understand  the  business  in  which  he 
18  engaged,  who  has  sufficient  capacity  to  enable  him  to  know  and 
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understand  the  extent  of  his  estate,  the  persons  who  would  natur- 
ally be  supposed  to  be  the  objects  of  bis  bounty,  and  who  could 
keep  these  in  his  mind  long  enough  to,  and  could,  form  a  rational 
judgment  in  relation  to  them,  is  a  person  of  sound  mind.  If  he 
has  not  mental  capacity  to  this  extent,  he  would  not  be  a  person 
of  sufficient  mind."  {Loivckr  v.  Lowder,  68  Ind.  638.)  In  Dur- 
ham  V.  Smith  {supra),  the  following  instruction  came  in  question: 
"(6)  Furthermore,  I  instruct  you  that  a  person  who  is  of  unsound 
mind  is  incapable  of  making  a  valid  will ;  and,  if  there  is  unsound- 
ness of  mind,  it  is  not  necessary  for  the  contestant  to  show  that 
such  unsoundness  had  anything  to  do  with  the  manner  of  dispos- 
ing of  the  property.  In  such  a  case  the  will  is  invalid,  whether  it 
is  shown  that  the  unsoundness  of  mind  had  or  had  not  affected  the 
character  of  the  testament''  This  court  said  :  '*  By  adding  the 
words, '  In  such  a  case  the  will  is  invalid,  whether  it  is  shown  that 
the  unsoundness  had  or  had  not  affected  the  character  of  the  testa- 
ment,' it  changed  the  meaning  of  the  instruction,  and  was  in  effect 
telling  the  jury  that,  upon  considering  all  the  evidence,  if  they 
came  to  the  conclusion  there  was  any  unsoundness  of  mind  or  de- 
fect of  character  in  the  mind  of  the  testatrix,  no  difference  to 
what  extent  such  defect  affected  or  impaired  the  mind,  or  whether 
it  in  any  way  affected  the  disposition  of  the  property  devised  or 
the  making  of  the  will,  the  will  would  be  invalid;  and  this,  too 
even  though  the  evidence  might  affirmatively  establish  the  fact 
that  such  defect  in  no  way  entered  into  the  making  of  the  will  or 
disposition  of  the  property,  and  that  she  had  at  the  time  sufficient 
mental  capacity  to  make  a  will.  In  short,  this  charge  recognizes 
but  two  conditions  of  the  human  mind  —  one  sound  and  capable 
of  doing  all  acts,  and  the  other  unsound  and  incapable  of  doing 
any  act :  that  a  person  is  responsible  for  all  his  acts,  or  not  respon- 
sible for  any  of  his  acts.  This  is  an  erroneous  theory  of  the  law. 
{Trumbull  v.  Oibbons,  51  Am.  Dec.  253  ;  Clark  v.  Fisher,  19  id. 
402  ;  Jackson  v.  King,  15  id.  354  and  note  363.)  *  *  *  It  is 
evident  that  a  person  might  be  possessed  of  the  requisite  capacity 
to  make  a  will,  as  held  in  Lewder  v.  Lowder  {supra),  and  yet  have 
some  defect  of  the  mind,  some  delusion  in  relation  to  some  subject 
entirely  foreign  to  the  execution  of  the  will,  the  disposition  of  the 
property,   the    devisees,  or  tiiose    who  are  the   natural   objects 
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of  his  bounty.  It  is  not  necessary  that  we  point  out  in  this 
opinion  what  particular  detects  or  delusions  there  lAay  be 
in  a  testator's  mind,  and  yet  he  possess  sufficient  mental 
capacity  to  make  a  valid  will;  it  is  sufficient  if  there  may  be 
any  to  render  the  instruction  under  consideration  erroneous. 
»  *  ♦  \yQ  think  the  instruction  clearly  erroneous,  and  ought 
not  to  have  been  given."  In  Burkhart  v.  Oladish  (123  Ind.,  at 
page  843;  24  N.  E.  118),  Coffey,  J.,  speaking  for  the  court,  said : 
"It  is  not  to  be  denied  that  a  person  may  be  possessed  of  delu- 
sions, and  yet  be  capable  of  making  a  valid  will/'  This  court  in 
that  6ase  overruled,  and  we  think  correctly,  Willett  v.  Porter  (42 
Ind.  250),  and  Eggers  v.  Eggers  (57  id.  461),  in  effect  on  the  point 
in  question.  Those  cases  made  the  mistake  of  supposing  the 
statute  referred  to  was  enacted  for  the  purpose  of  prescribing  the 
measure  of  mental  capacity  requisite  to  tbe  making  of  a  valid 
will.  The  object  was  not  that  at  all,  but  was  to  enable  a  married 
woman  to  make  a  will,  which  she  could  do  before.  (Burns*  Rev. 
St.  1894,  §§  2726,  2727;  Rev.  St  1881,  §§  2556,  2557;  Noble  v. 
^7105,  19  Ind.  72.)  In  the  recent  case  of  Wdllis  v.  Luhrtng  (134 
Ind.,  at  pages  449  and  450  ;  34  N.  E.  231),  this  court  said :  **  The 
court  very  properly  avoided  confusing  the  minds  of  the  jury  on 
this  point,  and,  instead,  detailed  very  carefully  the  various  forms 
of  disease,  all  included  under  the  terms  'unsoundness  of  mind' 
*  ♦  ♦  Names  are  not  of  so  much  consequence  as  things,  and 
it  was  more  important  that  the  jury  should  understand  the  char- 
acter and  degree  of  mental  infirmity  which  would  incapacitate  a 
person  from  making  a  will  than  to  know  whether  the  disease 
should  be  called  insanity,  unsoundness  of  mind,  imbecility,  or  by 
some  other  name." 

It  is,  however,  not  denied  by  appellants'  learned  counsel,  that 
the  eighth  instruction,  standing  alone,  would  be  error.  But  they 
contend  that  under  the  authority  of  Durham  v.  ASmith  {supra), 
and  Burkhart  v.  Oladish  (supra)^  the  instruction  is  so  modified 
and  explained  by  two  accompanying  instructions  as  to  make  it 
harmless,  if  not  technically  correct  Those  instructions  are  num- 
bered 2  and  3.  No.  2  reads  thus :  "  Under  the  laws  of  this  state, 
a  person  of  unsound  mind  can  not  make  a  will,  and  a  person  of 
nnsoand  mind  means  an  indiot,  non  compos,  lunatic,  monomaniac. 
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or  distracted  person."  This  explanation  is  no  clearer  or  plainer 
than  tke  instruction  that  it  is  to  explain  or  modify.  ^^Non  compos'^ 
is  defined  by  Webster  as  a  peraon  of  unsound  mind.  That  is  one 
of  the  definitions  of  the  word.  But,  if  there  is  any  explanation 
or  modification  of  the  eighth  instruction  in  the  second,  it  is  all 
taken  away  by  the  third,  which  reads  as  follows:  "The  evidence 
given  on  behalf  of  the  plaintiffs  tends  to  show  that  the  testator^ 
at  the  time  of  making  the  will  in  question,  was  feeble  in  body 
and  mind ;  that  he  was  subject  to  delusions ;  and  that  his  memory 
and  reasoning  powers  were  impaired  ;  and  that  he  was  of  unsound 
mind.  In  order  that  you  should  find  for  tlie  plaintiffs,  it  -is  not 
necessary  for  the  evidence  to  show  that  the  testator  was  a  maniac 
or  madman,  or  *  crazy,'  as  that  word  is  popularly  used,  nor  that 
he  was  a  fit  subject  for  a  lunatic  asylum;  but  if  the  evidence 
shows  that  he  did  not  p(x-\sess  mind  enuugh  to  know  the  extent 
and  value  of  his  property,  the  number  ami  names  of  the  persons 
who  were  the  natural  objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  generally,  and  treatment  of  him,  their 
capacity  and  necessity,  or  that  he  did  not  have  sufficient  memory 
to  retain  all  these  facts  long  enough  to  have  his  will  prepared 
and  executed,  then  he  was  of  unsound  mind,  and  you  will  find 
for  the  plaintiffs."  Had  this  instruction  told  the  jury  that,  if 
the  testator  had  and  was  possessed  of  the  measure  and  degree  of 
mental  capacity  therein  described  when  he  made  the  will,  he  was 
of  sound  mind,  there  would  be  some  ground  for  the  contention 
that  the  eighth  instruction  was  modified  or  explained  thereby,  so 
as  to  render  it  harmless,  if  not  technically  correct  But  it  did 
not  do  so.  On  the  contrary,  it  simply  told  the  jury  that,  if  he 
did  not  have  and  possess  that  measure  and  degree  of  mental 
capacity,  he  was  of  unsound  mind.  That  in  no  way  modifies  or 
explains  the  statement  that,  if  he  was  of  unsound  mind  when 
the  will  was  made,  it  is  void.  That  is  in  no  way  inconsistent 
with  or  a  modification  of  the  idea  couched  in  the  eighth  instruc- 
tion,— that,  if  the  testator  was  of  unsound  mind  when  the  will 
was  made,  however  slight  or  small  the  degree,  the  will  was  void. 
It  only  differed  from  the  eighth  instruction  in  that  it  told  the 
jury  that,  in  the  absence  of  a  certain  degree  or  measure  of 
mental  capacity,  the  testator  would  be  of   unsound  mind.     Had 
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it  told  the  jury  that,  if  the  testator  bad  that  degree  ot  menta} 
capacity  when  he  made  the  will,  he  was  of  sound  mind,  a  very 
different  question  would  be  presented.  There  would  then  have 
been  some  ground  for  the  contention  that  the  third  instruction 
explained  what  was  meant  in  the  eighth  instruction  by  the  phrase 
'^  unsound  mind."  The  second  and  third  instructions  did  not 
explain  or  modify  the  eighth  and  other  instructions  announc* 
ing  the  same  legal  proposition,  or  cure  the  error  thereia  We, 
therefore,  hold  that  it  was  error  to  give  each  one  of  said  in* 
structiona 

The  third  instruction  asked  by  the  appellants,  and  refused  by 
the  court,  was  erroneously  refused.  It  reads  thus:  "Every 
person  is  presumed  to  be  of  sound  mind  until  the  contrary  is 
shown."  This  instruction  correctly  stated  the  law,  and  ought  to 
have  been  given,  {Oremley  v.  State,  60  Ind.  141 ;  Otiettg  v.  Siate, 
66  id.  94.) 

Appellees'  learned  counsel  concedes  the  instruction  ought  to 
have  been  given,  and  that  its  refusal  was  probably  an  oversight 
on  the  part  of  the  court  They,  however,  contend  that  the  error 
was  cured  by  an  instruction  ^^  that  the  burden  is  on  the  plaintiffs 
to  show,  by  a  fair  preponderance,  unsoundness  of  mind."  They 
contend  that  the  above  statement  embodies  the  idea  that 
the  law  presumes  sanity.  That  position  can  not  be  main- 
tained. In  many  civil  cases  the  burden  of  proof  rests  upon 
the  plaintiff.  In  such  cases  it  is  correct  to  instruct  the 
jury  that,  before  the  plaintiff  can  recover,  he  must  prove  his 
cause  of  action  by  a  fair  preponderance  of  the  evidenca  And 
yet,  according  to  the  appellees'  contention,  that  is  tantamount  to 
telling  the  jury,  and  that  the  court  may  tell  the  jury,  that  the  pre- 
sumption is  in  favor  of  the  defendant  that  the  plaintiff  has  no 
cause  of  action  against  him.  That  is  not  the  law.  That  a  pre- 
ponderance of  the  evidence  must  be  adduced  by  the  party  having 
the  burden  of  proof  to  justify  a  recovery  by  him  does  not  mean 
that  a  presumption  arises  in  favor  of  the  adverse  party  that  no 
cause  of  action  exists.  In  such  a  case  there  is  no  presumption 
either  way.  The  court  erred  in  refusing  the  instruction,  and  the 
error  was  not  cured  by  the  instructions  given. 

There  are  other  errors  in  the  instructions,  but  they  are  such  as 
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may  not  be  oommitted  on  another  trial,  and  therefore  we  will  not 
extend  this  opinion  by  passing  upon  them. 

The  witness  Pearson  testified  in  chief  on  behalf  of  appellees  to 
having  lived  with  and  worked  for  the  testator  for  a  period  of 
about  three  years,  commencing  in  1879,  and  ending  in  1888;  that 
he  had  then  gone  west,  and  remained  in  Wyoming  for  about  three 
years,  coming  back  in  1886;  that,  during  the  fall  and  winter  of 
1886-87,  he  visited  the  testator's  house  frequently;  and  that  tes- 
tator could  not  recognize  him,  or  be  made  to  understand  that  he 
ever  had  known  the  witness.  The  witness  detailed  many  facts 
tending  to  show  that  the  testator  was  a  physical  and  mental 
wreck,  and  was  of  unsound  mind.  On  cross-examination,  in  an- 
swer to  proper  questions,  the  appellants  offered  to  prove  by  the 
witness  that  the  visits  of  the  witness  to  the  house  pf  the  testator, 
at  the  time  mentioned  by  him,  were  ostensibly  as  a  suitor  for  the 
hand  of  Miss  Norris,  the  testator's  housekeeper,  and  that  testator 
was  trying  to  guard  Miss  Norris  against  the  addresses  of  the  wit- 
ness, and  that  the  witness  knew  it;  that  during  those  visits  the 
witness  for  some  time  was  trying  tp  borrow  money  of  Miss  Nor- 
ris, and  the  old  man  knew  it,  and  was  advising  her  against  lend- 
ing him  the  money,  and  that  was  the  reason  why  the  old  man 
treated  the  witness  as  he  did  at  his  house,  and  the  reason  why  he 
did  not  want  him  there,  and  the  witness  knew  it;  and  that  the 
witness  did  finally,  during  said  visits,  succeed  in  getting  $500  of 
the  girl,  under  a  promise  of  marriage,  and  has  never  paid  it  back. 
The  court  sustained  appellees'  objection  to  these  questions  and  the 
proposed  prool  In  defense  of  this  ruling,  appellees'  learned 
counsel  have  only  to  say:  '*But  to  go  into  the  merits  or  demerits 
of  said  Pearson's  conduct  towards  said  Emma  Norris,  we  insist, 
was  entirely  outside  the  issues  in  the  case."  Evidently  counsel 
treat  the  proposed  cross-examination  as  an  attempt  to  impeach  the 
witness.  But  it  is  nothing  of  the  kind.  A  witness  may  be  im- 
peached, as  we  have  already  seen  above,  by  proving  statements 
made  out  of  court  inconsistent  with  his  evidence  in  court;  but  the 
point  of  contradiction  must  be  material  to  the  issue.  And.  so,  too, 
a  witness  may  be  impeached  by  proving  his  general  moral  charac- 
ter to  be  bad,  but  not  by  proving  particular  acts  of  good  or  bad 
conduct      {Long  v.  Morrison^  14  Ind.  595;  Cunningham  v.  State, 
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«5  id.  377;  Meyncke  v.  /Stote,  68  id.  401;  Rawhs  v.  /Stote,  56  id. 
433;  Bessette  v.  State,  101  id.  85;  Spencer  v.  Bobbins,  106  id.  580; 
5  N.  K  726.)  But  a  wider  latitude  is  permissible  in  cross-exam- 
ination merely.  In  WdchsteUer  v.  Stat'i  (99  Ind.,  at  page  296)  it 
was  said :  "In  other  words,  counsel  imply,  if  they  do  not  assert, 
that  there  is  no  proper  or  legal  connection  between  a  man's  repu- 
tation for  truth  and  veracity  and  his  reputation  for  integrity  or 
honesty;  that,  while  he  may  have  the  reputation  of  being  a  thief 
and  a  highwayman,  his  reputation  for  truth  and  veracity  may  be 
good.  Truth  and  veracity  is  a  trait  of  the  man  of  integrity  or 
honesty;  it  is  never  a  trait  of  the  thief  or  robber.  *  *  *  When 
Stap  and  Wilson  had  testified  that  the  reputation  of  Lee  for  truth 
and  veracity  was  good,  it  was  competent  to  show,  upon  cross-ex- 
amination, that  Lee  had  been  repeatedly  under  arrest  or  in  the 
station  house,  on  a  charge  of  felony."  In  Bessette  v.  State  (supra) 
this  court  said:  "It  is  proper,  within  the  bounds  of  propriety,  to 
be  controlled  by  the  Trial  Court,  that  the  character  and  antecedents 
of  a  witness  may  be  subjected  to  a  test  on  cross-examination,  and 
tliat  questions  which  go  to  exhibit  his  motives  and  interest  as  a 
witness,  as  well  as  those  tending  to  show  his  character  and  ante- 
<5edent3,  should  be  allowed."  In  Spencer  v.  Rohhins  (supra)  it  was 
said:  "The  rule  is  well  settled  that  specific  acts  of  immorality  can 
not  be  proved  for  the  purpose  of  impeaching  the  moral  character 
of  a  witness.  It  may  be  proper,  however,  under  extraordinary 
circumstances,  to  ask  questions  of  a  witness  on  cross-examination 
for  the  purpose  of  showing  his  character  and  antecedents,  (Bes- 
sette V.  /Sate,  101  Ind.  85;  City  of  South  Bend  v.  Hardy,  98  id. 
577.)  This  is  a  matter,  however,  within  the  sound  discretion  of 
the  nisi  prius  court,  to  be  exercised  in  each  case  as  necessity  may 
seem  to  require.  In  order  to  justify  a  reversal,  there  must  have 
been  a  clear  abuse."  In  City  0/ South  Bend  v.  Hardy  (supra)  this 
court  said:  **If  the  cross-examination  tends  merely  to  disgrace  the 
witness,  but  relates  to  a  collateral  and  independent  fact,  and  goes 
clearly  to  the  credit  of  the  witness,  whether  in  such  case  he  has  the 
privilege  to  decline  of  not,  the  matter  so  far  rests  in  the  discretion 
of  the  Trial  Court  that  in  the  absence  of  the  claim  of  privilege, 
if  the  question  relate  to  a  matter  of  recent  date,  and  would  materially 

fiasist  the  jury  or  the  court  in  forming  an  opinion  as  to  hiscredibil- 
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ity,  the  court  will  usually  require  an  answer,  over  the  objection  of 
counsel,  but  may  sustain  an  objection."  So  far  as  these  questions  went 
to  explain  the  reason  why  tbe  testator  acted  and  treated  the 
witness  as  he  did,  it  was  proper  cross-examination,  and  it  was 
reversible  error  to  sustain  the  objection  ;  but,  as  to  such  questions 
as  related  to  his  previous  character  and  antecedents,  the  result 
of  our  decisions  is  that  the  matter  rested  in  the  sound  discretion 
of  the  Trial  Court,  and,  unless  we  can  say  that  there  was  a  clear 
abuse  of  that  discretion,  the  ruling  is  not  reversible  error.  We 
are  unable  to  say  that  the  court  abused  its  discretion  as  respects 
those  questions. 

We  are  of  opinion  that  the  Circuit  Court  erred  in  overruling 
the  motion  for  a  new  trial. 

The  judgment   is   reversed,   and   the  cause   remanded,   with 
directions  to  sustain  the  appellant's  motion  for  a  new  trial. 


N0TB.--IMPEACHMENT  OP  WITNESSES. 

Uniyersality  of  rule  allow! nffr-^It  is  axiomatic  that,  under  the  rules  of 
evidence  recognized  and  established  in  this  country,  a  witness  may  be  cross- 
examined  as  to  specific  facts,  that  if  disclosed  would  tend  to  discredit  him. 
This  is  an  inexorable  corollary  of  the  relaxed  rules  under  which  competency 
has  been  accorded  to  all  persons,  but  there  must  be  incessant  apprehension  of 
the  wide  distinction  between  the  competency  of  witnesses  and  their  credibility. 
Modern  legislation  the  judicial  sentiment  of  the  entire  country,  the  disclosures 
of  the  underlying  equities  of  every  controversy,  all  these  demand  more  light, 
and  the  remaval  of  every  obstruction  that  has  impeded  the  progress  of  light; 
hence  the  policy  of  the  modern  law  will  place  within  the  witness-box  every 
gradation  of  character  without  the  least  reference  to  social,  moral  or  intellect- 
ual or  monetary  status, — but  there  she  leaves  him  as  legitimate  prey  to  what- 
ever depredations  the  ingenuity  of  counsel  may  inflict  touching  his  moral  sense. 
Anything  in  the  way  of  a  question  which  has  a  tendency  to  impair  or  subvert 
his  credibility  is  permissible,  and  counsel  may  flay,  excoriate  and  pillory,  by 
legitimate  comment  and  warrantable  scorn,  the  reputation  and  name  of  one 
who,  offering  himself  as  a  witness,  is  shown  to  have  fallen  by  crime,  inebria- 
tion and  lust  into  such  incredible  depths  of  infamy  as  to  be  utterly  unworthy 
of  belief,  even  when  under  the  solemnities  of  an  oath. 

Questions  calculated  to  produce  such  a  result  are  always  relevant,  and  the 
extent  to  which  they  may  be  indulged  is  a  matter  entirely  within  the  discretion 
of  the  Trial  Court.  (Gutterson  v.  Morse,  58  N.  H.  165;  Storm  v.  United  States, 
04  U.  S.  76,  24  L.  ed.  42;  Rusling  v.  Bray.  37  N.  J.  Eq.  174;  Marx  ▼.  Hllsen- 
degen,  46  Mich.  886;  Muller  v.  St.  Louis  Hospital  Asso.,  73  Mo.  242;  Player  v. 
Burlington,  C.  B.  &  N.  R  Co..  62  Iowa,  728;  South  Bend  v.  Hardy,  9S  Ind.  57,.) 
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It  la  always  competent  to  show  that  a  witness  produced  upon  the  trial  of  an 
action  is  hostile  in  his  feelings  toward  the  party  against  whom  he  is  called  to 
testify,  or  that  he  entertains  malice  toward  that  party,  or  even  ill  will  or  pre- 
judice. (Long  y.  Lamkin,  9  Gush.  365;  Collins  v.  Stephenson,  8  Gray«  438; 
Drew  V.  Wood,  26  N.  H.  868;  Hutchinson  v.  Wheeler,  85  Vt.  340;  Atwood  v. 
Welton,  7  Conn.  71.     See  1  Rice  on  Evidence,  618.) 

Phillips  on  Evidence,  p.  294,  says:  **  Thus  it  appears  that  a  witness  ought  to 
be  regularly  cross-examined  as  to  the  contradictory  statements  supposed  to 
have  been  made  by  him  on  a  former  occasion,  before  such  contradictory  state- 
ments can  be  admitted  in  evidence  to  impeach  the  credit  of  his  testimony. 
And  this  rule  has  been  extended  not  only  to  such  contradictory  statements,  but 
also  to  other  declarations  of  the  witness,  and  acts  done  by  him  through  the 
medium  of  declarations  or  words." 

"The  rule  that  witnesses  can  not  be  contradicted  by  proof  of  previous  coun- 
ter declarations,  either  written  or  verbal,  applies  to  testimony  taken  by  depo- 
sitions, and  if  such  supposed  contradictory  declarations  exi»t  at  the  time  the 
deposition  is  taken,  the  witness  must  have  an  opportunity  afforded  him  of 
explaining  it,  if  in  his  power.''  The  reason  of  the  rule  is,  that  he  may  have  it 
in  his  power  to  explain  the  apparent  contradiction,  and  the  rule  is  the  same, 
whether  the  declarations  of  the  witness  supposed  to  contradict  his  testimony 
be  written  or  verbal."  (3  Stark.  Ev.  174.)  "The  question  is  usually  made 
when  the  witnesses  are  examined  orally  in  open  court,  and  in  our  opinion  it 
must  also  apply  to  testimony  taken  by  deposition,  as  the  deposition  is  a  mere 
substitute  for  the  witness;  and  we  can  perceive  no  reason  why  the  witness  tes^ 
tifying  in  this  should  not  be  entitled  to  the  same  protection  as  if  he  had  testi- 
fied orally,  in  the  presence  of  the  court  and  jury.  If  this  paper  existed  when 
the  plaintiff  was  notified  that  the  deposition  of  the  witness  was  to  be  taken, 
and  was  informed  by  the  interrogatories  of  the  testimony  the  witness  was  ex- 
pected to  give,  it  was  his  duty  to  give  him  an  opportunity  of  explaining  it,  if 
he  could,  and  reconciling  it  with  the  evidence  he  then  gave,  if  there  was  any 
real  or  apparent  contradiction  between  them."  (Howell  v.  Reynolds,  12  Ala. 
128.) 

Contradiction  rests  in  parol,  or  is  in  writing.  In  Roscoe's  Criminal  Evidence, 
p.  182,  he  says :  "So,  what  has  been  said  or  written  by  a  witness  at  a  previous 
time  may  be  given  in  evidence  to  contradict  what  he  has  said  on  the  trial,  if  it 
relate  to  the  matter  in  issue."  ♦  »  »  "But  in  order  to  let  in  this  evidence 
in  contradiction,  a  ground  must  be  laid  for  it  in  the  cross-examination  of  the 
witness  who  is  to  be  contradicted." 

8  Starkie's  Evidence,  1740,  1741 :  "  Where  the  question  is  so  connected  with 
the  point  in  issue  that  the  witness  may  be  contradicted  by  other  evidence,  if  he 
deny  the  fact,  the  law  itself  requires  that  the  question  should  be  put  to  the 
witness,  in  order  to  affortl  him  an  opportunity  for  explanation,  although  the 
answer  may  involve  him  in  consequences  highly  penal."  (Same,  pp.  1758. 
1754,  The  Queen's  case.  2  Brod.  &  Bing.  284  [6  Com.  Law,  112],  proceeds 
throughout  upon  this  principle. 

Greenleaf,  vol.  I.  p.  579,  in  relation  to  laying  a  foundation  by  cross-examin- 
ation, before  offering  contradictoiy  evidence,  says:     "  This  course  of  proceed- 
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lag  is  considered  indispensable,  from  a  sense  of  Justice  to  the  witness;  for  as 
the  direct  tendency  of  the  evidence  is  to  impeach  his  veracity,  common  Justice 
requires  that  by  first  calling  his  attenrion  to  the  subject  he  should  have  an 
opportunity  to  recollect  the  facts,  and,  if  necessary,  to  correct  the  statement 
already  given,  as  well  as  by  a  re-examination  to  explain  the  nature,  circum- 
stances, meaning  and  design  of  what  he  has  proved  elsewhere  to  have  said. 
And  this  rule  is  extended,  not  only  to  contradictory  statements  by  the  witness, 
but  to  other  declarations,  and  to  acts  done  by  him  through  the  medium  of  ver* 
bal  communications,  or  correspondence,  which  are  offered  with  a  view  ei(her 
to  contradict  his  testimony  in  chief,  or  to  prove  him  a  corrupt  witness  himself, 
or  to  have  been  guilty  of  attempting  to  corrupt  others." 

The  subject  is  regulated  by  statute  in  many  jurisdictions,  and  the  exposi- 
tion given  it  by  the  Indiana  court,  gives  every  reason  that  can  support  the 
rule.  It  is  said  :  "  It  is  no  doubt  true  that  the  state  may,  in  a  proper  case, 
contradict  its  witnesses  by  evidence  of  contradictory  statements  made  out  of 
court.  (Conway  v.  State,  118  Ind.  4S2.)  Justly  limited  and  rightly  applied, 
the  statutory  rule  is  a  wise  one,  but  if  not  properly  limited  and  employed  it 
may  be  very  unjust  and  mischievous.  If  a  party  may  call  a  witness,  elicit 
from  him  only  what  is  expected  and  what  is  not  prejudicial,  and  then  prove 
statements  made  out  of  court  by  the  witness,  great  harm  may  be  done  the 
adverse  party.  It  happens,  as  the  decisions  and  the  books  show,  that  wit- 
nesses make  careless  and  reckless  statements  out  of  court,  which  they  will  not 
make  under  oath,  and  such  statements  ought  not  to  be  brought  out  by  the 
party  who  produces  the  witness  unless  the  testimony  of  the  witness  is  pre- 
judicial to  him.  It  is,  indeed,  doubtful  whetiier  they  can  be  brought  out 
where  there  was  no  obligation  on  the  party  to  call  the  witness,  and  the  testi- 
mony was  what  the  party  knew,  or  had  reason  to  believe,  the  witness  would 
give.  It  is  true  that  evidence  of  such  statements  is  theoretically  evidence 
affecting  credibility  only,  and  is  not  evidence  of  the  facts  embraced  in  the 
contradictory  statements ;  but  nevertheless,  evidence  of  contradictory  state- 
ments does  often  influence  the  jury.  The  limitation  placed  upon  the  statu- 
tory rule  by  the  decisions  is  a  wise  one.  That  limitation  is  this :  Where  the 
witness  gives  no  prejudicial  testimony  upon  that  point  to  which  the  contra- 
dictory statements  relate,  evidence  of  statements  made  out  of  court  is  not 
competent.  Where  the  party  calling  the  witness  is  surprised  by  his  testi- 
mony or  where  it  is  prejudicial  then  contradictory  statemenis  as  to  the  point 
upon  which  the  evidence  is  prejudicial  is  competent,  otherwise  not.  (Hull  v. 
State,  93  Ind.  128;  Conway  v.  State,  118  id.  482,  and  cases  cited ;  Miller  v. 
Cook,  124  id.  101.)  In  the  case  last  cited  it  was  rightly  held  that  tlie  contra- 
dictory statements  must  relate  to  the  point  upon  which  the  evidence  is  pre- 
judicial, and  so  we  hold  here."  (Elliott,  J.,  in  Rhodes  v.  State,  128 
Ind.  189.) 

The  circumstances  under  which  the  former  statements  of  a  witness  in 
regard  to  the  subject  matter  of  his  testimony  when  examined  in  the  principal 
case  can  be  introduced  to  contradict  or  impeach  his  testimony,  are  well 
settled,  and  are  the  same  whether  his  testimony  in  the  principal  case  is  given 
orally  in  court  before  the  jury  or  is  taken  by  deposition  afterwards  read  to 
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them.  In  all  such  cases,  even  where  the  matter  occurs  on  the  spur  of  the 
moment  in  a  trial  before  a  jury,  and  where  the  objectionable  testimony  may 
then  come  for  the  first  time  to  the  knowledge  of  the  opposite  party,  it  is  tiie 
rule  that  before  those  former  declarations  can  be  used  to  impeach  or  contra- 
dict the  witness,  his  attention  must  be  called  to  what  may  be  brought  forward 
for  that  purpose,  and  this  must  be  done  with  great  particularity  as  to  time 
and  place  and  circumstances,  so  that  he  can  deny  it,  or  make  any  explanation 
intending  to  reconcile  what  he  formerly  said  with  what  he  is  now  testifying. 
While  the  courts  have  been  somewhat  liberal  in  giving  the  opposing  party  un 
opportunity  to  present  to  the  witness  the  matter  in  which  they  propose  to 
contradict  him,  even  going  so  far  as  to  permit  him  to  be  recalled  and  cross- 
examined  on  that  subject  after  he  has  left  the  stand,  it  is  believed  in  no  case 
has  any  court  deliberately  held  that  after  the  witness's  testimony  has  been 
taken,  committed  to  writing  and  used  in  the  court,  and  by  his  death  he  is 
placed  beyond  the  reach  of  any  power  of  explanation,  tlien  in  another  trial 
such  contradictory  declarations,  whether  by  deposition  or  otherwise,  can  be 
used  to  impeach  his  testimony.    (Ayers  v.  Watson,  133  U.  S.  894.) 

California  Code  proTisions  on  the  subject.  —  The  rules  as  to  the  im- 
peachment as  at  present  administered,  find  concise  and  appropriate  expression 
in  the  recitals  of  the  California  Code : 

"A  witness  may  be  impeached  by  the  party  ag:iinst  whom  he  was  called,  by 
contradictory  evidence,  or  by  evidence  that  his  general  reputation  for  truth, 
honesty,  or  integrity  is  bad,  but  not  by  evidence  of  particular  wrongful  acts,  ex- 
cept that  it  may  be  shown  by  the  examination  of  the  witness,  or  the  record  of  the 
judgment,  that  he  had  been  convicted  of  a  felony.  A  witness  may  also  bo 
impeached  by  evidence  that  he  has  made,  at  other  times,  statements  incon- 
sistent with  his  present  testimony  ;  but  before  this  can  be  done,  the  statements 
must  be  related  to  him,  with  the  circumstances  of  times,  places,  and  persons 
present,  and  he  must  be  asked  whether  he  made  such  statements,  and  if  so, 
allowed  to  explain  them.  If  the  statements  be  m  writing,  they  must  be  shown 
to  the  witness  before  any  question  is  put  to  him  concerning  them.  Whenever 
a  writing  is  shown  to  a  witness  it  may  be  inspected  by  the  opposite  party, 
and,  if  proved  by  the  witness,  must  be  read  to  the  jury  before  his  testimony  is 
closed,  or  it  can  not  be  read  except  on  recalling  the  witness."  (Cal.  Code  Civ. 
Proc.,  sect.  2051,  20J}2,  2054.  See,  also,  McDaniel  v.  Baca,  2  Cal.  826 ;  56 
Am.  Dec.  889;  Floyd  v.  Wallace,  81  Ga.  668;  Shields  v.  Cunningham, 
1  Blackf.  86 ;  Lawrence  v.  Lanning,  4  Ind.  194 ;  Galena  &  C.  U.  R.  Co.  v. 
Fay,  16  III.  568 ;  63  Am.  Dec.  828 ;  Foot  v.  Hunkins,  98  Mass.  528 ;  New 
Orleans  Drainhig  Co.  v.  Delizardi,  2  La.  Ann.  281;  Gerrish  v.  Pike,  86  N.  H. 
510 ;  Charlton  v.  Unis,  4  Gratt,  68 ;  Lamb  y.  Stewart,  2  Ohio,  280 ;  Allen 
▼.  Harrison,  80  Yt.  219.) 
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Wanner  et  al  vs,  Snyder. 

[Supreme  Court  of  Pennsylvania,  Oct.,  1896;  85  Atl.  Rep.,  W4.] 

Life  estate — Eesiduary  legatee — Spendthritt  trust. 

Where  the  residuary  legatee  was  the  husband  of  the  testatrix,  and  by  the 
terms  of  the  bequest  contained  in  a  recital  of  her  will,  he  is  empowered 
to  collect  and  enjoy  the  income  for  life  arising  from  certain  inyestments, 
to  collect  tlie  proceeds  of  paid  off  securities,  to  lease  and  sub-lease  the 
real  property,  and  to  make  any  and  all  reinvestments  of  such  securities 
as  may,  from  time  to  time,  be  paid— the  legatee  will  be  held  to  enjoy  an 
absolute  life  estate,  notwithstanding  the  fact  that  where  securities  have 
matured  and  been  paid  in,  on  reinvesting  the  same,  he  must  consult  with 
and  obtain  the  assent  of  the  executors  of  his  deceased  wife's  estate. 

The  absolute  quality  of  this  life  estate  is,  however,  limited  to  the  income  aris- 
ing from  the  investments,  and,  where,  a  specified  portion  of  that  income 
is  to  be  paid  in  quarter  yearly  installments  to  a  certain  named  beneficiary 
for  an  indefinite  period,  a  feature  is  engrafted  upon  the  estate  by  which 
it  is  placed  beyond  the  reach  of  creditors. 

It  is  entirely  competent  for  a  married  woman  to  create  by  testamentary  dis- 
position a  valid  spendthrift  trust  in  favor  of  her  husband. 

Appeal  from  an  order  of  the  Court  of  Common  Pleas  entered 
at  a  term  held  in  and  for  the  county  of  Berks. 

Hon.  James  N.  Ermentrout,  Presiding  Judge. 
A,  0,  Oreen  and  Isaac  Hiester,  for  appellant 
Rothermel  Bros.^  for  appellees. 

Green,  J. — It  must  be  conceded  that  the  terms  of  the  will  of 
Christina  Snyder  in  relation  to  the  gift  of  income  to  -her  husband 
are  so  entirely  similar  to  the  provisions  of  the  will  which  we  con- 
sidered in  the  case  of  Hahn  v.  Hutchinson  (159  Pa.  St.  133;  28 
Atl.  167),  that  at  first  glance  the  decision  in  that  case  appears  to 
control  this.  The  entire  income  of  the  residue  of  the  estate  of 
the  testatrix  is  given  to  her  husband  directly.  He  also  has  the 
right  to  take  possession  of  the  real  estate  of  the  decedent,  and 
to  occupy  it,  or  to  lease  it,  "for  the  purpose  of  ore, sand, stone, etc., 
as  he  may  see  proper."  If  any  of  the  securities  were  paid  oflf, 
he  was  authorized  to  collect  the  same,  and  to  reinvest  the  money 
thus  paid  with  the  assent  of  the  executors.  No  trustee  was  aj>- 
pointed  to  take  the  legal  title  to  the  estate,  and  pay  over  the  income 
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to  the  legatee.  On  the  contrary,  the  legatee  was  to  hold  the  legal, 
as  well  as  the  equitable,  title  to  the  income  in  his  own  right.  Not 
even  did  the  executors  have  any  right  to  collect  or  receive  any 
part  of  the  income,  so  that  they  could  pay  it  to  the  legatee.  It 
is  true,  the  testatrix  directed  that  it  was  to  be  free  from  anv  lia- 
bility  for  his  debts,  but  that  alone  would  not  alter  the  character 
of  his  estate  in  the  income.  If  it  was  exclusively  his  own  prop- 
erty, unaffected  by  any  other  considerations,  such  a  direction 
would  not  debar  his  creditors  from  having  access  to  it.  We 
considered  the  subject  fully  in  HaJin  v.  Hutchinson^  and  held 
that  the  estate  of  the  legatee,  although  it  endured  during  his  life 
only,  and  although  the  will  provided  that  the  income  should  not 
be  liable  for  any  of  the  debts  of  the  legatee,  present  or  future, 
was  nevertheless  liable  for  his  debts;  and  we  sustained  a  se- 
questration of  the  income  for  that  purpose.  The  decision  in 
Hahn  v.  Hutchinson  was  based  upon  the  absolute  ownership  of 
the  income  by  the  legatee.  We  held  that  there  could  be  no  valid 
spendthrift  trust  where  the  trustee  is  also  the  cestui  que  trusty 
with  the  absolute  ownership  of  the  subject  of  the  trust,  whether 
income  or  principal.  We  followed  and  applied  that  ruling  in 
the  subsequent  case  of  Ehrisman  v.  Sener  (162  Pa.  St.  677;  29Atl. 
719),  where,  also,  the  devise  was  by  a  wife  to  her  husband.  The 
estate  real  and  personal,  was  devised  to  the  husband  for  life,  with 
an  express  direction  that  no  incumbrances  or  liens  should  be 
placed  upon  the  property  during  the  life  of  the  husband,  and  that 
it  should  not  be  liable  for  any  debts  he  might  contract.  But, 
notwithstanding  the  general  similarity  of  the  case  at  bar  with 
those  just  cited,  there  is  one  most  important  and  material  feature 
in  which  it  radically  differs  from  them  both.  The  will  of  the 
testatrix  contains  the  following  provision:  "Sixth.  I  also  order 
and  direct  that  my  husband,  Daniel  K.  Snyder,  shall  properly 
educate  Katie  Glaasmoyer,  above  named,  education  to  be  given 
her  before  she  reaches  her  eighteenth  year;  and,  in  case  of  his 
death  before  such  education  is  given,  then  I  direct  my  hereinafter 
named  executors  shall  make  proper  provision  therefor  out  of  my 
estate."  In  addition  to  the  foregoing,  the  second  codicil  to  the 
will  contains  the  following  direction :  "I  further  order  and  direct 
my  husband,  Daniel  K.  Snyder,  shall  pay,  out  of  the  devise  and 
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bequest  by  me  to  him  made,  unto  Kate  Glassmoyer,  ammallj,  the 
sum  of  one  hundred  and  fifty  dollars,  to  be  paid  to  her  equally 
in  four  quarterly  payments  so  long  as  she  remains  single;  and  I 
direct  that  my  executors  in  my  will  named  shall  see  to  it  that  the 
quarterly  payments  are  properly  made."  It  is  at  once  obvious 
that  the  whole  income  of  the  estate  given  to  the  husband  is  not  his 
absolutely,  but  is  subject  to  two  serious  and  cgntrolling  charges 
He  must  educate  Kate  Glassmoyer,  and  he  must  pay  her  $150 
a  year  as  long  as  she  remains  single  and  he  must  do  these 
things  out  of  the  income  derived  from  his  wife's  estate  imder 
her  will.  If  that  income  is  subject  to  the  claims  of  liis 
creditors,  he  can  not  perform  his  duties  to  legatee  of  the  income, 
and  the  will  is  defeated.  In  order  to  perform  those  duties,  he 
must  receive  and  control  the  entire  income  of  the  estate,  and  he 
must  do  it  in  the  manner  directed  by  the  will.  It  follows  hence 
that  he  has  no  absolute  estate  or  ownership  of  the  income  in  the 
sense  which  makes  it  liable  for  his  debts,  and  the  case,  therefore, 
is  not  within  the  line  of  decisions  above  cited.  On  the  contrary, 
we  think  the  case  is  within  the  reasoning  in  HoJdship  v.  Paiteison 
(7  Watts,  547) ;  Ashurst  v.  Oiven  (5  Watts  &  S.  823);  and  Broum. 
V.  Williamson  (36  Pa  St  338),  the  first  two  of  which  go  much 
further  in  the  line  of  protection  for  such  interests  against  the 
claims  of  creditors  than  it  is  necessary  to  go  in  this  instance.  In 
the  case  of  Ruber's  Appeal  (  80  Pa.  St.  348),  we  said:  "The  ex- 
tent and  character  of  a  devisee's  estate  depend  on  the  qualities 
stamped  on  it,  and  the  powers  conferred  over  it,  by  the  testator, 
and  not  alone  in  the  parties  in  whom  the  title  is  formally  vested.'^ 
Thus,  it  is  just  as  manifest  that  under  this  will  the  education  and 
comfortable  support  of  Kate  Glassmoyer  were  to  be  provided  out 
of  the  income  given  to  Daniel  K.  Snyder,  as  that  his  support  was 
to  be  provided  out  of  the  same  fund.  For  aught  that  appears 
on  this  record,  her  support  and  education  might  require  the  whole 
of  the  income;  but,  whether  that  is  so  or  not,  a  considerable  part 
of  the  income  would  be  required  for  that  purpose,  and  that  cir- 
cumstance alone  takes  away  the  character  of  the  absolute  owner- 
ship of  the  income  from  Daniel  K.  Snyder,  and  without  that 
quality  his  creditors  have  no  standing  against  any  part  of  the  in- 
come. 
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We  do  not  approve  of  that  portion  of  the  opinion  of  the  learned 
court  below  in  which  it  was  held  that  a  married  woman  can  not 
make  a  valid  spendthrift  trust  in  favor  of  her  husband.  On  that 
subject  we  differ  altogether  with  the  views  expressed  in  the 
opinion. 

The  decree  of  the  court  below  is  reversed,  the  rule  for  the  ap- 
pointment of  a  sequestrator  is  discharged,  and  the  record  is  re- 
mitted; all  costs  to  be  paid  by  the  appellee. 


Lamb  et  al.  vs.  Lamb. 

[146  N.  Y.  317;  41  N.  E.  Rep.  26.] 
USB  AND  OCCUPATION. 

A  widow  living  in  the  home  formerly  occupied  by  herself  and  husband,  and 
in  which  she  still  has  a  dower  interest  on  the  payment  of  which  her  minor 
children  will  become  the  owners  of  the  fee,  is  not  liable  to  those  children 
for  the  rental  value  of  the  premises  in  the  absence  of  any  agreement  on 
her  part,  and  where  it  further  appears  that  her  occupancy  was  with  the 
consent  of  her  children's  guardian. 

An  action  for  use  and  occupation  can  not  be*  maintained  by  minor  children 
against  their  widowed  mother  for  rent  of  premises  belonging  to  the 
children,  and  in  which  they  live  with  their  mother  who  was  to  provide  a  * 
home  for  them,  and  pay  one-third  of  the  taxes  and  repairs.  Such  an 
action  can  only  be  sustained  upon  an  express  or  implied  agreement  to  pay 
rent. 

It  is  always  admissible  to  show  the  feeling  of  a  witness  towards  the  party 
against  whom  he  testifies  for  the  purpose  of  thereby  affecting  the  credi- 
bility of  his  testimony. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  held  in  and  for  the  third  department 

M  Oouniryman,  for  appellants. 
Matthew  ETakj  for  respondent 

Feckham,  J. — James  Lamb  died  in  January,  1885,  leaving 
him  surviving  the  defendant,  his  widow  and  the  plaintiffs,  being 
Vol.  IX— 8 
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his  three  infant  children,  of  the  ages  of  five  years,  three  years, 
and  one  year,  respectively.  The  deceased  left  property,  real  and 
personal,  of  the  amount  of  about  $75,000.  At  the  time  of  his 
death  he  was  living  in  his  own  house  in  Cohoes,  with  his  wife  and 
children.  Some  time  in  the  summer  of  1885,  James  White  was, 
upon  the  petition  of  the  defendant,  appointed  the  general  guar- 
dian of  the  infants  by  the  surrogate  of  Albany  county.  Soon 
after  his  appointment  as  guardian,  he  and  the  defendant  had  a 
conversation,  the  particulars  of  which,  in  some  respects,  they  do 
not  agree  upon  in  their  testimony  in  this  case;  but  they  do  agree 
in  the  statement  that  the  guardian  was  to  allow  Mrs.  Lamb,  the 
defendant,  a  total  of  $1,000  a  year  for  the  three  children,  for 
their  maintenance  and  clothing.  The  defendant  and  her  chil- 
dren continued  to  live  in  the  house  from  the  time  of  the  death  of 
Mr.  Lamb,  and  no  demand  had  ever  been  made  upon  the  defend- 
ant for  the  payment  of  any  rent  for  the  occupation  thereof  until 
the  writing  of  a  letter  a  few  days  before  the  commencement  of 
this  action.  The  defendant  has  in  the  meantime  taken  care  of 
the  children,  and  acted  towards  them  as  their  natural  guardian. 
On  or  about  January  29,  1891,  Mr.  White  wrote  Mrs.  Lamb  a 
letter,  in  which  he  said  that  recent  events  had  led  him  to  make  an 
investigation  .as  to  the  defendant  and  the  estate  of  Mr.  Lamb, 
and  of  his  rights  and  duties  as  general  guardian  of  the  property 
of  his  children,  and  he  said  that  he  was  advised,  and  that  it  ap- 
peared to  be  his  imperative  duty  as  such  guardian,  to  charge  and 
collect  from  her  a  reasonable  rent  for  the  house  and  grounds  be- 
longing to  the  estate  and  occupied  by  the  defendant  since  the 
death  of  her  husband.  The  defendant  refused  to  pay  any  rent 
for  the  time  during  which  she,  with  her  children,  had  occupied 
the  house,  and  Mr.  White  then,  by  order  of  the  county  judge,  was 
appointed  guardian  ad  litem  of  the  infants,  and  commenced  this 
action  in  their  name,  by  himself  as  such  guardian  ad  litem. 

The  complaint  alleges  that  the  plaintiffs,  since  January  18, 
1885,  have  been  the  joint  owners  of  the  premises,  which,  since 
the  last  of  February,  1885,  had  been  used  and  occupied  by  the 
defendant  as  a  residence,  and  that  such  use  and  occupation  was 
reasonably  worth  the  sum  of  $600  per  year,  no  part  of  which  had 
been  paid,  although  the  defendant  had  been  requested  so  to  do 
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by  the  general  guardian  of  the  property  and  of  the  plaintiffs. 
The  complaint  further  alleged  that  the  plaintiffs  were  under  the 
age  of  fourteen  years,  and  .that  James  White  had  been  duly  ap- 
pointed their  guardian  ad  litem  by  the  county  judge  of  Albany 
county  before  the  commencement  of  this  action.  Judgment 
was  demanded  that  plaintiffs  recover  of  the  defendant  the  sum  of 
$3,575,  with  interest  as  stated.  The  defendant  answered,  and, 
after  alleging  the  general  facts  which  have  been  above  stated, 
alleged  further  that  the  general  guardian,  James  White,  advised 
this  defendant  to  continue  to  reside  in  the  dwelling  house  with 
her  children,  and  consented  to  such  residence  on  her  part,  and 
that  he  had  never  asked  or  required  the  defendant  to  pay  any 
rent,  and  that  she  had  occupied  the  premises  since  the  death  of  the 
intestate,  her  husband,  in  pursuance  of  an  agreement  with  the 
general  guardian,  by  which  she  was  not  to  pay  rent,  but  was  to 
provide  a  home  for  the  plaintiffs,  and  pay  one-third  of  the  taxes 
and  assessments  and  one-third  of  the  repairs  to  be  made  upon  the 
house;  and  she  denied  that  she  had  occupied  the  house  under  or 
in  pursuance  of  an  agreement  with  the  general  guardian  by  which 
she  was  to  pay  any  rent. 

Upon  these  pleadings  the  parties  went  to  trial.  It  will  be  seen 
that  the  suit  is  somewhat  extraordinary  in  character*.  The 
three  children  of  the  defendant  living  with  her  in  the  house  in 
which  their  father  and  the  defendant's  husband  died,  the  chil- 
dren being  still  very  young  (all  of  them  under  the  age  of  fourteen 
years),  are  yet,  in  form,  suing  their  mother  to  obtain  the  pay- 
ment of  rent  for  her  use  and  occupation  of  this  house,  where  the 
plaintiffs  have  been  cared  for  and  nourished  by  the  defendant, 
their  mother.  The  trial  of  the  case  developed  the  reason  for  its 
existence.  It  appeared  that  the  general  guardian,  a  short  time 
before  the  writing  of  the  letter  above  alluded  to,  had  a  pei'sonal 
misunderstanding  with  the  defendant  in  relation  to  matters  hav- 
ing no  connection  with  this  subject  in  dispute,  and  immediately 
thereafter  he  receives  this  light  in  regard  to  his  duty  as  guardian, 
and  writes  the  letter  above  mentioned,  making  demand  for 
rent;  and,  upon  the  refusal  of  the  defendant  to  pay  it,  he  procures 
himself  to  be  appointed  guardian  ad  litem,  and  commences  this 
action  in  the  names  of  these  infant  daughters  of  the  defendant. 
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There  can  be  no  doubt  as  to  the  real  motive  for  the  action. 
While  it  may  have  no  bearing  upon  the  questions  of  law  which  are 
involved  herein,  it  is  proper  to  state  the  fact,  because  of  the  ex- 
ception taken  by  the  plaintiff  to  the  ruling  of  the  court  which 
allowed  the  defendant  to  prove  a  quarrel,  and  the  remarks  that 
were  made  by  the  general  guardian  to  the  defendant  at  that  time. 
It  will  be  seen  that  the  action,  so  far  as  it  is  shown  by  the  com- 
plaint, is  one  for  use  and  occupation,  although  there  is  no  alle- 
gation therein  of  any  agreement  on  the  part  of  the  defendant  to 
pay  rent.  The  fact  is  alleged  that  the  plaintiffs  are  infanta  under 
the  age  of  fourteen  years,  and  that  James  White  has  been  ap- 
pointed their  guardian  ad  litem.  Upon  the  facts  which  have 
been  stated,  and  which  are  substantiallv  all  the  material  ones 
which  were  proved,  the  learned  trial  judge  held  that  there  must 
be  some  agreement,  either  expressed  or  implied  from  the  circum- 
stances, to  pay  rent  on  the  part  of  the  defendant;  and,  if  there 
were  no  such  agreement,  no  recovery  could  be  had.  The  court 
submitted  to  the  jury  the  question  whether  or  not  such  an  agree- 
ment had  been  proved,  and  it  permitted  them  to  infer  an  agree- 
ment to  pay  rent  from  the  circumstances  proved  in  the  case,  if 
they  thought  such  inference  were  a  proper  and  natural  one.  The 
jury  found  for  the  defendant,  thus  negativing  the  existence  of 
any  agreement  to  pay  rent,  either  expressed  or  implied.  So  far 
as  the  complaint  should  be  held  to  be  one  to  recover  rent  for  the 
use  and  occupation  of  these  premises  in  the  technical  sense  of 
that  expresion  founded  on  the  statute,  the  action  can  not  be  main- 
tained without  proof  of  some  agreement  to  pay  rent,  either  ex- 
pressed or  implied  from  the  possession  of  the  lands  and  other  cir- 
cumstances, so  that  the  conventional  relation  of  landlord  and 
tenant  may  be  said  to  have  existed  between  the  parties.  {CoUyer 
V.  Collyer,  118  N.  Y.  442 ;  21  N.  E.  114;  Preston  v.  Hawley,  139 
N.  Y.  296;  34  N.  E.  906.) 

The  plaintiffs,  however,  argue  that  there  is  stated  in  the  com- 
plaint enough  to  allow  of  a  recovery  in  the  nature  of  one  for  use 
and  occupation  founded  upon  the  fact  of  an  entry  upon  the  lands 
of  the  infants  by  one  who  had  not  the  legal  right  to  occupy  as 
against  them,  and  who,  therefore,  was  to  be  regarded  as  entering 
in  the  character  of  a  guardian  or  bailiff  of  the  infants,  and  liable 
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to  account  for  the  rents  and  profits  of  the  land  while  so  in  pos- 
session. We  assume  that^  if  the  plaintiffs  proved  a  state  of  facts 
from  which  an  illegal  entry  or  intrusion  upon  the  lands  of  the  in- 
fants would  follow,  an  action  might  be  maintained  by  the  infants 
upon  their  arrival  at  age,  or  by  their  guardian  before  such  time, 
against  the  person  thus  intruding,  for  the  recovery  of  the  rents 
and  profits;  or, in  other  words, for  the  value  of  the  use  and  occupa- 
tion of  the  lands  thus  intruded  upon.  The  cases  cited  in  the  very 
learned  and  exhaustive  brief  of  the  plaintiffs'  counsel  would  seem 
to  prove  this  beyond  all  controversy,  and,  indeed,  we  should  say 
that  it  was  quite  a  plain  proposition.  It  might  be  questionable 
whether  the  complaint  set  forth  any  such  cause  of  action.  Aside 
from  the  question  of  pleading,  however,  we  do  not  think  the  facts 
proved  and  found  show  any  such  case.  Upon  the  death  of  James 
Lamb,  the  intestate,  these  infant  plaintiffs  and  their  mother,  the 
defendant,  continued  living  in  the  house  where  they  had  all  re- 
sided up  to  his  death.  The  mother  was  entitled  to  dower.  They 
were  helpless  infants.  Their  mother  was  their  natural  guardian. 
She  remained  in  the  house  after  her  husband's  death,  protecting, 
caring  for,  and  supervising  them.  Upon  such  facts  we  might 
well  hold  there  was  no  wrongful,  illegal,  or  improper  intrusion  or 
entry  upon  the  lands  of  these  infants.  They  were  themselves  in 
actual  occupancy  of  the  house,  having  the  benefit  thereof,  and  the 
title  thereto;  the  defendant  caring  for  and  protecting  them  in  such 
occupancy,  and  not  in  fact  converting  any  profits  to  her  own  use, 
or  receiving  anything  as  profits  of  an  adverse  occupation  and  pos- 
session. There  are  other  facts,  however,  and  it  is  unnecessary 
to  decide  upon  the  legal  effect  of  the  above  in  the  absence  of  any 
agreement  whatever.  Upon  defendant's  petition,  Mr.  White 
was  appointed  the  general  guardian  of  the  infants,  and  in  that 
petition  the  fact  was  stated  that  they  were  residing  in  this  house, 

and  that  no  rent  arose  therefrom.     This  fact  was  known  bv  the 

t/ 

proposed  guardian,  and  from  the  time  of  his  appointment  he  had 
acquiesced  in  the  defendant's  residence  in  that  house  while  tak- 
ing care  of  and  maintaining  the  children,  and  such  acquiescence 
continued  until  a  short  time  subsequent  to  the  quarrel  above  men- 
tioned, when  the  demand  for  rent  was  for  the  first  time  made. 
The  guardian  during  this  time  not  only  acquiesced  in,  but  con- 
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sented  to  and  advised,  such  residence,  and  by  the  finding  of  the 
jury,  taking  into  consideration  the  issuesmade  by  the  answerof  the 
defendant  and  the  testimony  of  Mr.  White  and  the  defendant, 
and  the  manner  in  which  the  question  was  submitted  to  th^  jury, 
it  can  be  stated  and  maintained  that  he  not  only  consented  to  such 
occupation,  but  that  he  agreed  affirmatively  that  no  rent  should 
be  charged,  and  that  the  $1,000  allowed,  taken  in  connection 
with  the  occupation  of  the  house,  should  be  the  allowance  to  the 
defendant  out  of  the  property  of  the  infants  for  their  care,  cloth- 
ing and  board.  The  plaintiffs'  counsel  alleges  that  the  question 
whether  such  agreement  existed  was  not  submitted  to  the  jury, 
and  that  the  only  question  submitted  was  whether  there  was  an 
affirmative  agreement  on  the  part  of  the  defendant  to  pay  rent, 
or  whether,  from  the  circumstances  proved  in  the  case,  the  jury 
should  imply  one.  I  think  such  is  not  the  limitation  to  be  given 
to  the  charge  of  the  court.  The  affirmative  agreement  was  set 
up  in  the  answer.  The  guardian  and  the  defendant  were  both 
sworn  upon  the  trial.  They  both  testified  to  a  certain  conversa- 
tion taking  place  in  regard  to  these  children,  and  to  the  amount 
which  should  be  allowed  for  their  maintenance,  and  upon  the 
subject  of  rent.  The  guardian  testified  distinctly  that  in  that 
conversation  there  was  no  agreement  to  pay  any  specified  sum 
for  rent,  but  he  alleges  that  from  the  course  of  the  conversation 
it  was  assumed  and  stated  that  the  question  of  rent  was  one  to  be 
submitted  to  or  decided  by  the  surrogate,  and  that  the  defendant 
would  pay  whatever  the  surrogate  decided  was  proper.  The  de- 
fendant, in  testifying  in  regard  to  that  conversation,  and  assum- 
ing to  give  its  substantial  import,  stated  that  the  agreement  was 
that  she  was  to  have  $1,000  annually  for  the  support  of  the  three 
children,  and  that  she  should  keep  the  children,  and  should  have 
the  use  of  the  house  until  the  youngest  child  came  of  age,  on 
payment  by  her  of  the  taxes,  insurance,  and  repairs;  and  he  ad- 
vised her  to  stay  there  on  those  terms.  While  the  learned  court 
charged  that  there  must  be  found  either  an  express  agreement 
to  pay  rent,  or  an  implied  agreement  arising  from  the  circum- 
stances submitted  to  the  jury,  he  left  it  to  the  jury  to  say  which 
of  these  stories  as  given  by  the  guardian  and  the  defendant  they 
believed.     The  testimony  of  the  defendant  was  not  a  mere  de- 
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Dial  of  that  of  the  guardian,  but  it  was  a  positive  statement  as  to 
what  the  agreement  was;  and  as  defendant  stated  it  her  evidence 
was  not  alone  totally  inconsistent  with  and  contradictory  to  that 
given  by  the  guardian,  but  it  stated  an  affirmative  agreement  as 
to  the  rent.  So,  when  the  testimony  of  the  guardian  and  of  the 
defendant  on  this  point  was  submitted  to  the  jury,  and  it  was  left 
to  them  to  say  which  of  the  two  witnesses  they  were  to  believe, 
it  was  in  substance  and  effect  a  submission  of  the  question  as  to 
what  was  the  agreement,  and  a  verdict  for  the  defendant  involves 
a  finding  not  only  that  there  was  no  expressed  agreement  to  pay 
rent,  and  that  there  was  no  implication  of  an  agreement  arising 
out  of  the  circumstances,  but  a  finding  that  the  defendant's  evi- 
dence was  true,  and  that  evidence  proved  the  agreement  relied  on 
by  defendant.  The  agreement,  as  testified  to  by  the  defendant 
and  found  by  the  jury,  was  inconsistent  with  the  idea  of  any  un- 
lawful intrusion  upon  the  lands  of  the  infants,  or  any  liability  to 
pay  rent  therefor.  We  think  the  plaintiffs'  claim  that  the  testi- 
mony was  contradictory  as  to  the  agreement  to  pay  rent,  and  that 
the  question  of  the  agreement  as  sworn  to  by  defendant  had  not 
been  submitted  to  the  jury,  is  not  justified  by  the  charge  of  the 
judge;  and  the  argument  of  plaintiffs,  which  is  based  upon  such 
claim,  must  fail.  Under  such  circumstances,  the  continuation 
of  the  mother  in  the  house  furnishes  no  basis  of  a  claim  for  use 

m 

and  occupation.  It  is  further  urged  that  this  agreement,  even  if 
made,  was  one  which  would  not  bind  the  infants,  unless  it  were 
a  reasonable  one,  and  that  evidence  addressed  to  the  question  of 
the  reasonable  character  of  the  agreement  offered  by  the  plaintiffs 
was  excluded  by  the  court  upon  the  objection  of  the  defendant. 
The  evidence  which  the  counsel  for  plaintiffs  claims  should  have 
been  admitted  upon  this  point  was  that  which  he  offered  for  the 
purpose  of  showing  that  the  defendant  had,  on  some  occasions, 
taken  these  children  with  her  to  the  country,  and  obtained  boatd 
for  them  at  rates  of  three  dollars,  and  even  as  low  as  $2.50,  per 
week  for  each  of  them.  It  appeared  that  the  mother  upon  all 
these  occasions,  with  one  exception,  accompanied  her  children 
for  the  purpose  of  taking  care  of  them.  We  think  the  fact,  if 
proved,  was  wholly  immaterial,  and  had  no  bearing  whatever 
upon  the  question  of  the  reasonable  character  of  the  agreement 
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which  the  defendant  alleges  was  made  between  herself  and  this 
guardian.  That  she  was  enabled  for  a  short  time  in  each  summer 
to  obtain  board  for  herself  and  her  children  at  a  small  rate  in  the 
country  had  no  proper  bearing  upon  the  question. 

The  court  permitted  the  defendant,  imder  the  plaintifiFs'  ob- 
jection, to  testify  to  a  quarrel  between  the  defendant  and  the 
guardian  just  prior  to  the  time  when  he  wrote  the  letter  making 
his  demand  for  rent.  The  defendant  testified  that  in  that  quar- 
rel the  guardian  made  threats  against  her,  and  said  that  where 
he  as  guardian  had  saved  her  cents  he  would  make  her  pay  out 
dollars  in  more  ways  than  one.  It  was  objected  to  on  the  ground 
that  the  quarrel  and  dispute  between  these  parties  had  no  relation 
to  his  guardianship  or  administratorship  of  the  estate.  We  think 
the  evidence  was  admissible  upon  the  well-grounded  principle 
that  it  is  always  proper  to  show  the  feeling  of  a*  witness  towards 
the  party  against  whom  he  testifies,  and  for  the  purpose  of  thereby 
affecting  the  credibility  of  his  testimony.  It  was  particularly 
proper  in  this  case.  His  evidence  and  that  of  the  defendant  were 
diametrically  opposed,  and  to  such  an  extent  that  it  was  quite 
plain  neither  could  be  honestly  mistaken.  It  has  frequently 
been  held  that  such  evidence  is  proper.  {Starks  v.  People,  5 
Denio,  116;  Sliultz  v.  Railroad  Co,,  89  N.  Y.  242.)  On  the 
whole,  we  think  the  judgment  is  right,  and  it  should  be  affirmed. 

All  concur.     Judgment  affirmed. 


EoARTY  VS.  McDermott,  et  al. 

[146  N.  Y.  817;  41  N.  E.  Rep.  80.] 

Executor's  mortqagk — Validity, 

An  executrix  having  fall  power  to  sell  or  mortgage  real  property  for  the  benefit 
of  the  estate  she  represents,  does  not  become  personally  liable  to  pay  an 
incumbrance  merely  because  she  neglected  to  add  her  official  title  on  sign- 
ing  the  bond,  when  it  appears,  from  uncontradicted  evidence  in  the  caae, 
that  every  dollar  of  the  money  raised  by  the  mortgage  given  was  used  to 
pay  incumbrances  upon  the  estate. 


ROARTT  Y.  MoDERMOTT  ST  AL.  Q5 

Appsal  from  an  order  of  the  general  term  of  tne  Supreme 
Court  held  in  and  for  the  first  department 

Wm.  R.  HamiUonj  for  appellant 

Clemens  J.  Kracht^  for  respondent 

O'Brien,  J. — This  was  an  action  to  partition  certain  real 
property  in  the  city  of  New  York.  The  final  judgment  was  exe- 
cuted by  a  sale  of  the  property,  under  the  direction  of  a  referee, 
and  Frank  J.  Walgering  became  the  purchaser  of  a  house  and  lot, 
No.  441  West  Forty-Fifth  street,  for  $15,800,  he  being  the  high- 
est bidder  at  the  sale.  Subsequently  he  refused  to  complete  the 
purchase  on  the  ground  that  the  title  tendered  was  not  a  market- 
able one.  His  objections  to  the  title  were  overruled  by  the  court 
at  Special  Term,  and  he  was  required  to  pay  the  balance  of  the  pur- 
chase money  upon  tender  of  the  referee's  deed.  This  order, 
however,  was  reversed  by  the  General  Term.  The  plaintiff  hav- 
ing appealed  to  this  court,  the  question  to  be  determined  is 
whether,  upon  the  facts  appearing,  there  is  such  a  reasonable 
doubt  concerning  the  marketable  character  of  the  title  tendered 
as  to  warrant  the  court  below  in  discharging  the  purchaser  from 
his  contract  obligations.  It  is  conceded  that  Thomas  McConnell, 
who  died  August  24,  1871,  leaving  a  will,  was  seized  of  the  prem- 
ises in  fee.  His  widow  and  executrix  mortgaged  the  house  and 
lot  to  Charles  Devlin  on  the  2l6t  of  June,  1873.  This  mortgage 
was  foreclosed  by  decree  entered  in  the  Supreme  Court  May  24, 
1877,  and  a  sale  had  thereunder,  which  is  the  basis  of  the  title 
which  was  tendered.  If  the  sale  upon  this  judgment  bound  the 
three  infant  children  of  Thomas  McConnell,  then,  unquestion- 
ably, the  title  tendered  is  good,  and  the  purchaser  is  bound  to  per- 
form his  contract. 

In  order  to  appreciate  the  question,  it  is  necessary  to  get  a  clear 
view  of  the  facts  connected  with  the  execution  and  foreclosure 
of  this  mortgage.  By  lus  will  McConnell  gave  to  his  wife,  after 
paying  debts,  all  his  real  and  personal  estate  during  her  natural 
life.  This  provision  was,  however,  subject  to  an  absolute  gift 
to  his  eldest  son  of  one-fourth  of  the  estate,  after  deducting  what 
Vol.  IX— 9 
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the  widow  would  be  entitled  to  by  way  of  dower,  this  one-fourth 
to  be  paid  to  him  in  cash  on  arriving  at  the  age  of  twenty-one 
years.  The  remainder  of  the  estate  was  given  to  the  three 
younger  children,  after  the  death  of  the  mother,  and  in  such  pro- 
portions as  she  might  by  will  direct.  His  widow,  Ann  McCon- 
nell,  was  appointed  executrix,  with  power  to  sell  or  mortgage  any 
part  of  the  estate  ^'for  the  purpose  of  carrying  out  the  provisions 
of  my  will,  or  whenever,  in  her  judgment,  it  may  be  for  the  best 
interest  of  my  estate,  applying  the  proceeds  thereof  to  the  benefit 
of  my  said  estate."  The  will  was  proved  and  letters  testamentary 
issued  to  the  widow  September  14,  1871.  The  reaJ  estate  left 
under  this  will  was  all  incumbered,  and  in  danger  of  being  wasted 
or  sacrificed,  unless  means  could  be  provided  to  pay  obligations 
due  or  about  to  become  due.  On  the  13th  of  June,  1872,  the 
widow,  acting  under  the  power  of  sale  in  the  will,  conveyed,  as 
executrix,  to  Charles  Devlin,  for  the  consideration  of  $9,000,  a 
house  and  lot  on  Twenty-Ninth  street.  She  received  from  him 
$6,000  in  cash,  and  the  balance  of  $3,000  in  a  bond  and  mortgage 
executed  to  her  as  executrix.  The  $6,000  thus  received  was 
applied  by  her  to  paying  off  incumbrances  on  the  estate,  and  thus 
far  there  can  not  be  the  slightest  question  as  to  her  power  or  as  to 
the  regularity  of  her  proceedings.  About  a  year  afterwards  the 
eldest  son  became  of  age,  and  he  having  demanded  the  share  of 
the  estate  left  him  by  the  will,  it  became  necessary  to  raise  more 
money.  The  widow  arranged  with  Devlin  to  take  back  the  Twen- 
ty-Ninth street  house,  and  to  cancel  his  bond  and  mortgage,  in 
order  to  enable  her  to  give  a  first  mortgage  thereon  for  $5,000, 
to  raise  that  sum  to  pay  the  son  in  discharge  of  his  interest  in  the 
estate.  Devlin,  who  seems  to  have  been  a  friend  of  the  family, 
assented  to  this,  and  deeded  the  house  to  the  widow,  and  had  his 
bond  and  mortgage  canceled,  and  she  subsequently  raised  the 
money  on  it  by  first  mortgage  to  pay  off  the  son's  claim,  and  took 
from  him  a  release  of  all  his  interest  in  the  estate.  But,  though 
Devlin  had  reconveyed  the  title,  he  had  not  yet  been  paid  the 
$6,000  which  he  had  advanced  to  the  widow  a  year  before,  and 
which  she  had  used  for  the  benefit  of  the  estate.  That  was  not 
paid  to  him,  but  he  elected  to  treat  it  as  a  loan  to  the  executrix, 
and  to  secure  its  payment  she  gave  to  him  a  bond  for  that  amount. 
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secured  by  a  second  mortgage  on  the  Twenty-Ninth  street  house 
and  another  second  mortgage  on  the  Forty-Fifth  street  house  in 
question.  It  is  this  last  mortgage  that  we  are  now  concerned 
with.  That  was  executed  to  Devlin  by  the  widow  as  executrix, 
and  it  recited  the  power  in  the*  will,  and  that  the  bond  which  ac- 
companied it  as  executed  by  her  as  executrix,  under  the  same 
power.  It  is  now  said  that  this  mortgage  was  void,  tliough  exe- 
cuted by  the  widow  as  executrix,  and  this  proposition  is  based 
upon  the  sole  ground  that  the  bond  was  not  signed  by  her  in  her 
official  capacity,  and  from  this  omission  it  is  argued  that  the  mort- 
gage on  the  Forty-Fifth  street  house  was  given  to  secure  the 
widow's  personal  bond  or  personal  debt.  This  position  is  sought 
to  be  reinforced  by  the  circumstance  that  the  reconveyance  by 
Devlin  of  the  Twenty-Ninth  street  house  was  to  the  widow  indi- 
vidually, and  that  the  title  vested  in  her.  This  assumption,  even 
if  material,  is  not  warranted  by  the  facts.  The  widow  could  con- 
vey none  of  the  real  estate  devised  by  her  husband,  except  through 
the  exercise  of  the  power  in  his  will,  and  she  could  not  convey  to 
herself,  since  she  could  not  be  both  seller  and  purchaser,  and  she 
could  not  accomplish  indirectly  what  she  could  not  do  directly." 
Therefore  she  could  not  and  did  not  acquire  title  to  any  of  the 
land  for  her  personal  benefit  by  conveying  to  Devlin  under  the 
power  and  then  taking  a  deed-  from  him.  Whatever  form  the 
transaction  took,  she  must  be  deemed  to  have  acted  officially, 
and  the  property  was  in  her  hands  for  the  benefit  of  the  estate  if 
the  personal  representatives  so  elected  to  treat  it.  There  can  be 
no  doubt  that  the  deed  to  Devlin  was  a  good  exercise  of  the  power, 
and  if  the  parties  subsequently  desired  to  change  an  absolute  con- 
veyance into  a  mortgage,  it  was  competent  for  them  to  do  so. 
All  that  was  necessary  was  to  cancel  the  bond  and  mortgage  given 
by  Devlin  for  the  $3,000,  and  to  stipulate  in  writing  that  the 
deed  should  stand  as  security  for  the  $6,000  which  he  had  ad- 
vanced. But  the  necessities  of  the  widow,  and  the  estate  which 
she  represented,  were  such  that  she  required  a  more  substantial 
advantage,  and  that  was  the  postponement  of  Devlin's  claim  to 
another  lien  which  she  desired  to  put  upon  the  premises,  and 
hence  the  conveyance  to  her.  All  this  was  but  a  method  of 
changing  a  deed  to  a  mortgage  and  raising  more  money  on  the 
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land.  It  thus  became  incumbered  for  all  that  it  was  worth,  as 
subsequently  shown  by  the  foreclosure  sale;  so,  in  any  view,  the 
widow  could  derive  no  personal  benefit  from  the  conveyance  to 
her  of  the  Twenty-Ninth  street  house.  But,  after  all,  the  ques- 
tion whether  the  widow  did  or  did  not  get  the  title  to  this  house 
in  her  individual  capacity  is  not  very  material.  The  real  ques- 
tion  is,  whether  the  mortgage  which  she  gave,  as  executrix,. on  the 
Forty-Fifth  street  house,  was  given  to  secure  her  own  debt,  or 
for  the  benefit  of  the  estate,  under  the  power  in  the  will.  The 
fact  that  she  omitted  to  add  her  official  title  to  her  signature  to 
the  bond  is  of  no  consequence.  She  might  have  omitted  to  give 
any  bond,  but  the  incontestable  fact  remains  that  it  was  given  to 
secure  the  money  which  Devlin  had  advanced  to  her  a  year  be- 
fore, every  dollar  of  which  she  had  used  in  paying  ofiP  incum- 
brances upon  the  rest  of  the  real  estate.  Thus  the  case  stands 
upon  the  proofs  appearing  on  this  motion,  and  they  are  not  con- 
tradicted. 

It  remains  only  to  inquire  whether  any  of  these  facts,  having 
any  material  bearing  on  the  question  of  title,  were  left  open  to 
contest  by  the  judgment  which  Devlin  subsequently  obtained 
in  the  action  to  foreclose  his  mortgage.  No  one  claims  that  there 
is  any  defect  in  that  judgment,  except  the  present  purchaser. 
He  does  not  suggest  any  possible  claim  or  right  existing  in  behalf 
of  any  one,  except  the  three  infant  children,  the  residuary  de- 
visees of  Thomas  McConnell.  Whether  these  children,  or  any  of 
them,  or  any  of  their  descendants,  are  still  alive,  does  not  appear, 
as  the  only  affidavit  in  opposition  to  this  motion  was  made  by  the 
attorney  for  the  purchaser,  stating  what  he  claims  to  be  defects 
in  the  judgment  as  it  appears  of  record.  The  widow,  as  execu- 
trix and  individually,  was  made  a  defendant  in  the  foreclosure 
suit.  So  were  the  three  children,  who  were  represented  by 
guardian,  and  interposed  the  usual  answer,  putting  in  issue  the 
facts  stated  in  the  complaint.  The  referee  reported  that  all  the 
facts  stated  in  the  complaint  were  established,  and  the  judgment 
which  followed  in  terms  adjudges  that  the  defendants,  and  all  per- 
sons claiming  through  or  under  them,  be  forever  barred  and  fore- 
closed from  all  right  or  claim  in  or  to  the  premises  or  any  part 
thereof.     It  is  plain,  therefore,  that  if  the  complaint  was  broad 
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enough  in  its  ecope  to  embrace  the  facte  stated,  they  must  be 
d-eemed  to  be  determined  by  the  judgment,  and  not  open  to 
further  contest.  It  alleges  that  Ann  McConnell,  the  widow^ 
gave  her  bond  to  Devlin  for  $6,000,  to  secure  the  payment  of  that 
sum,  with  interest,  at  the  times  stated;  that  default  had  been  made 
in  the  payment  of  the  principal,  which  became  due  June  21, 1876, 
less  $50  paid  thereon.  It  also  alleges  the  execution  and  deliv- 
ery by  the  widow,  as  executrix,  to  Devlin,  of  a  mortgage  on  the 
Forty-Fifth  street  house  to  secure  the  payment  of  the  bond,  and 
in  connection  with  this  allegation,  the  following  facts  are  stated: 
(1)  That  the  house  so  mortgaged  was  part  of  the  real  estate  of 
which  McConnell  died  seized;  (2)  that  he  died  August  24,  1871, 
leaving  a  will  which  was  duly  proved;  that  letters  had  been 
granted  to  the  widow,  and  that  the  will  contained  the  power  to 
sell  or  mortgage;  (3)  that  the  mortgage  was  executed  in  pursuance 
of  that  power  and  authority;  (4)  that  the  three  infant  children 
of  the  deceased,  giving  their  names,  have  or  claim  to  have  some 
interest  in  the  premises,  which,  however,  was  subsequent  to  the 
mortgage  and  subordinate  to  it.  The  statement  that  the  mort- 
gage was  executed  under  and  in  pursuance  of  the  power  was,  in 
substance  and  legal  effect,  equivalent  to  an  allegation  that  it  wad 
given  to  secure  a  debt  for  the  benefit  of  the  estate,  or  to  raise 
money  for  that  purpose.  If  it  was  given  to  secure  the  personal 
debt  of  Ann  McConnell,  it  was  not  given  under  or  in  pursuance 
of  the  power,  but  contrary  to  its  terms  and  manifest  purpose. 
It  was,  therefore,  open  to  the  children,  under  these  pleadings,  to 
show,  if  they  could,  what  this  purchaser  now  urges,  that  the  mort- 
gage was  given  to  secure  the  personal  debt  of  the  widow,  and 
hence  the  judgment  must  be  deemed  to  have  conclusively  deter- 
mined, as  against  all  the  defendants  in  the  action,  or  their  privies, 
that  the  mortgage  was  executed  under  and  pursuant  to  the  power, 
and  was  a  valid  lien  upon  the  Forty-Fifth  street  house.  It  is  not 
now  open  to  any  of  the  children,  or  any  one  claiming  under  them, 
to  assert,  what  is  obviously  untrue  in  fact,  th«at  the  mortgage  was 
given  to  secure  the  personal  debt  of  the  executrix.  That  ques- 
tion was  involved  in  the  issues  in  the  foreclosure  suit,  and  has  been 
forever  set  at  rest  by  the  judgment. 
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The  order  of  the  General  Term  should  be  reversed,  and  that 
of  the  Special  Term  affirmed,  with  costs. 
All  concur,  except  Gray,  J.,  not  voting. 
Ordered  accordingly. 


KOSTELECKT  VS.   SOHERHART  et  cU. 
[Supreme  Court  of  Iowa,  68  Northwest.  Rep.  691,  October,  1896.] 

Action  to  revoke  probate— Evidence  of  mental  condition 

of  testator. 

To  set  aside  the  probate  of  a  will  it  is  not  necessary  that  the  party  instituting 
the  action  should  be  an  heir  of  the  deceased. 

Non-expert  evidence  is  admissible  to  show  the  mental  condition  of  a  person 
provided  the  witness  is  shown  to  have  had  an  intimate  acquaintance  with 
the  deceased. 

On  the  trial  of  the  question  of  fact,  a  question  to  a  witness  was  phrased  in  the 
following  language.  ''State  what  was  the  physical  condition  of  Mrs. 
Broshart  for  two  days  before  her  death  as  near  as  you  can."  This  ques- 
tion was  objected  to  on  the  grounds,  (1)  That  it  called  for  the  opinion  of 
the  witness;  and,  (2)  That  it  involved  a  personal  transaction  between 
deceased  and  the  witness,  and  was,  therefore,  within  the  rule  of  a  disquali- 
fication of  a  witness  prescribed  by  section  8639  of  the  Iowa  Code.  HM, 
that  neither  ground  for  the  objection  could  be  sustained.  It  does  not 
appear  that  an  answer  would  involve  a  personal  transaction  between  the 
witness  and  Mrs.  Broshart,  and  it  does  not  call  for  a  conversation  between 
them,  nor  any  personal  interview. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Johnson. 

Hon.  S.  n.  Fairall,  Presiding  Judge. 

RoTHROCK,  C.  J. — It  appears  from  the  pleadings  and  evidence 
that  Ann  M.  Broshart  made  and  executed  a  will  on  the  28th  day 
of  September,  1886.  She  made  another  will  on  the  16th  day  of 
August,  1892,  and  died  on  the  next  morning  at  about  six  o'clock. 
She  was  sixty-five  years  old,  and  had  been  out  of  health  for  about 
one  year.     She  was  confined  to  her  bed  for  several  weeks  prior  to 
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hev  deaths  and  at  the  time  tbe  last  will  was  made  she  was  in  an  ex- 
tremely weak  condition.     The  will  in  question  contained  a  clause 
revoking  former  wills.     The  first  will  was  not  presented  for  pro- 
bate prior  to  commencing  this  suit.     The  last  will  had  at  that 
time  been  formally  probated.     The  plaintiff  is  not  an  heir  at  law 
of  the  deceased,  and  she  has  no  interest  in  the  estate,  unless  the 
first  will  is  held  to  be  a  valid  instrument.     The  petition  sets  forth 
the  facts  attending  the  execution  of  both  wills,  and  it  is  claimed 
therein  that  the  last  will  is  invalid,  because  the  deceased  was  inca- 
pable to  dispose  of  her  property  by  will,  by  reason  of  the  want  of 
testamentary  capacity.     It  is  also  alleged  in  the  petition  that  the 
will  was  procured  by  undue  influence.     This  last  ground  for  set- 
ting aside  the  will  was  taken  from  the  jury,  thei;p  being  no  evi- 
dence in  support  of  that  ground  of  contest.     The  case  was  tried 
in  the  usual  way,  with  the  testimony  of  persons  who  were  present 
at  the  time  the  last  will  was  made,  and  the  testimony  of  other 
witnesses  who  saw  and  observed  the  condition  of  the  testatrix  for 
some  time  before  that,  and  of  others  who  were  present  w^hen  she 
died.     Then  there  was  the  usual  hypothetical  questions  made 
upon  each  side  of  the  contest,  and  physicians  were  called  as  wit- 
nesses, and  the  hypothetical  questions  were  read  over  to  them, 
and  they  were  interrogated  as  to  their  opinion  touching  the  men- 
tal condition  of  the  testatrix.     Many  objections  are  made  to  the 
rulings  made  by  the  court  pending  the  trial.     It  is  proper  to  say, 
before  proceeding  to  consider  such  objection  by  appellants  as 
we  think  demands  separate  consideration,  that  the  evidence  in  the 
case  is  such  that  the  jury  might  well  find,  as  they  did,  that  the 
deceased  had  not  mental  capacity  to  make  a  valid  will  on  the  day 
before  she  died.     We  need  not  repeat  the  testimony  of  the  wit- 
nesses. 

The  first  matter  proper  to  be  considered  arises  upon  the  ques- 
tion of  the  right  of  the  plaintiff  to  contest  the  will.  If  she  had  no 
right  to  any  of  the  property,  and  if  the  last  will  was  invalid,  she 
was  in  no  position  to  question  the  will.  As  we  have  said,  she  by 
her  petition  presented  both  wills  to  the  court,  claiming  that  the 
first  was  valid  and  the  last  was  void.  She  introduced  evidence, 
over  the  objection  of  the  defendants,  from  which  it  appeared  that 
the  first  will  was  duly  executed.     Indeed,  as  we  understand  it, 
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she  proved  every  fact  necessary  to  probate  the  firet  will,  if  the  sec- 
ond  will  had  no»t  been  in  the  way.  The  defendants  objected  to 
this  evidence,  and  raised  the  same  question  in  a  motion  in  arrest 
of  judgment;  that  is,  the  defendants  claimed  from  first  to  last 
that  the  plaintiff  could  not  contest  the  will,  because  she  was  not 
an  heir  of  the  deceased,  and  the  first  will  had  not  been  admitted 
to  probate.  We  think,  under  the  facts,  the  court  did  not  err 
in  admitting  the  evidence  as  to  the  due  execution  of  the  first  will, 
and  in  overruling  the  motion  in  arrest  of  judgment.  It  is  very 
doubtful  whether  the  plaintiff  would  have  had  any  standing  in 
court  if  she  had  presented  the  first  will  for  probate,  as  an  inde- 
pendent proceeding.  The  two  wills  were  inconsistent,  and  when 
the  last  one  was  probated  the  first  could  only  be  presented  for 
probate  in  connection  with  a  proper  action  to  set  aside  the  pro- 
bate of  the  last  will.  This  was,  in  effect,  what  was  done  in  this 
case,  when  the  pleadings  and  evidence  are  considered  together. 
It  is  true,  the  petition  in  the  case  was  not  drawn  with  the  skill 
of  an  expert  pleader.  But  it  sufficiently  appears  therefrom  that 
plaintiff  presented  the  first  will,  and  claimed  that  she  was  the 
owner  of  certaiu  property  under  that  instrument,  and  that  the 
last  will  was  void.  The  cases  cited  by  coimsel  for  appellant  on 
this  point  do  not  appear  to  us  to  be  applicable  to  the  question. 
There  is  no  doubt  that,  where  it  is  sough«t  in  an  action  to  establish 
title  in  real  estate  under  a  will,  it  is  necessary  to  show  by  proper 
statutory  proofs  that  the  will  has  been  admitted  to  probate,  and 
that  is  the  effect  of  the  cases  cited. 

2.  The  person  who  prepared  the  last  will  was  the  principal 
witness  in  behalf  of  the  plaintiff.  Others  were  present,  and  all 
admitted  that  the  testatrix  was  then  in  an  extremely  feeble  con- 
dition. If  the  scrivener  who  wrote  the  will  testified  truthfully, 
there  is  no  doubt  that  the  verdict  was  right.  And  there  was  testi- 
mony of  other  witnesses  which  tended  strongly  to  corroborate 
the  writer  of  the  will.  On  the  other  hand,  there  were  other  wit- 
nesses who  testified  that  the  testatrix  was  able  to  talk  con- 
nectedly, and  to  fully  understand  what  was  said  to  her, 
and  to  comprehend  what  she  did.  A  great  many  objec- 
tions were  made  to  questions  asked  by  plaintiff's  witnesses 
touching    what    occurred    in    the    sick    room    on    that    occa- 


KO6TELB0KY  v.  SCHERHART  ET  AL.  7S 

ficfiy  and  the  abjections  were  mostly  overruled.  Under  ordi- 
nary circumstances,  some  of  these  questions,  and  the  eyidence 
elicited  thereby,  might  be  said  to  be  incompetent,  because  they 
were  not  conversations  with  the  dying  woman,  but  appear  to  have 
been  between  those  who  were  present.  We  discover  no  error  in 
any  of  these  rulings.  The  woman  was  in  extremisy  und  what  oc- 
curred in  that  chamber  was  so  connected  with  her  situation  and 
the  condition  of  her  body  and  mind  that  it  was  properly  consid- 
ered by  the  court  as  part  of  the  transacticm,  and  connected  with 
the  making  of  the  will. 

3.  The  plaintiff  was  examined  as  a  witness  in  her  own  behalf. 
It  appears  that  she  was  present  at  the  deatbbed  of  Mrs.  Broshart 
for  some  time  before  her  death.  The  plaintiff  was  asked  the  fol- 
lowing question:  "State  what  was  the  physical  condition  of  Mrs. 
Broshart  for  two  days  before  her  death,  as  near  as  you  can." 
This  question  was  objected  to  in  behalf  of  defendants  on  the 
grounds  (1)  that  it  called  for  the  opinion  of  the  witness;  and  (2) 
that  it  involved  a  personal  transaction  between  deceased  and  the 
witness,  and  was  therefore  within  the  rule  of  the  disqualification 
of  a  witness  prescribed  by  section  3639  of  the  Code.  Neither 
ground  for  the  objection  appears  to  us  to  be  well  taken.  It  is  well 
settled  that  it  is  competent  for  a  non-expert  witness  to  state  the 
mental  condition  of  a  person,  after  first  giving  facts  showing  an 
acquaintance  and  knowledge  of  the  person.  As  to  the  second 
ground  of  objection,  it  does  not  appear  that  an  answer  would  in- 
volve  a  personal  transaction  between  the  witness  and  Mrs.  Bros- 
hart. It  does  not  call  for  a  conversation  between  them,  nor  any 
personal  interview.  It  merely  required  a  statement  of  the  ob- 
servation of  the  witness  as  to  the  condition  of  Mrs.  Broshart, 
and  is  within  the  rule  of  the  cases  of  Sankey  v.  Cook  (82  Iowa,  125; 
47  N.  W.  1077) ;  Denning  v.  BuJtcher  [Iowa]  (59  N.  W.  69) ; 
Oahle  v.  Hainer  (88  Iowa,  457 ;  49  N.  W.  1024) ;  Dysart  v.  Fur- 
row [Iowa]  (57  N.  W.  645) ;  Martin  v.  Shannon  [lowo]  (60  id. 
645):  Marietta  v.  Marietta  [Iowa]  (57  id.  708.)  We  do  not  regard 
other  objections  to  the  testimony  of  the  plaintiff  as  of  sufficient 
importance  to  demand  special  mention. 

4.  It  is  said  that  the  hypothetioal  questions  propounded  to 
the  medical  witnesses  were  not  proper,  for  a  number  of  reasons. 
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which  we  will  not  set  out.  They  are  the  usual  questions  in  such 
caseSy  in  which  each  side  recites  the  facts  testified  to  by  other 
witnesses,  and  asks  for  the  opinion  of  experts  as  to  the  soundness 
or  the  unsoundness  of  the  mind  of  the  testator.  We  discover  no 
error  in  the  form  of  the  questions  propounded  by  plaintiff's 
counsel,  and  we  do  not  think  it  is  necessary  to  go  into  details. 
The  facts  stated  in  the  main  question  were  all  in  evidence,  and 
the  question  itself  states  pertinent  facts  only.  It  is  not  a  state" 
ment  of  every  unimportant  fact  stated  by  the  witnesses,  but  is  a 
succinct  statement  of  material  facts,  and  covers  less  than  two 
pages  of  the  abstract. 

5.  Many  other  objections  were  made  to  the  rulings  of  the  court 
in  the  examination  of  the  witnesses  in  reference  to  the  physical 
and  mental  condition  of  Mrs.  Broshart  during  her  last  sickness. 
We  have  examined  these  rulings,  and  we  discover  no  prejudicial 
error  in  any  of  them. 

6.  It  appears  by  the  will  sought  to  be  set  aside  in  this  case  that 
certain  personal  property  was  devised  to  the  plaintiff.  After  the 
will  was  admitted  to  probate  the  executor  delivered  the  property 
named  in  the  will  to  the  plaintiff.  When  this  action  was  brought, 
plaintiff  was  in  possession  of  that  property.  It  was  averred  in 
the  answer  that  this  was  an  election  on  the  part  of  the  plaintiff  to 
abide  by  the  will,  and  that  she  was  thereby  estopped  from  disput- 
ing the  validity  of  the  will.  The  plaintiff,  by  her  reply,  denied 
that  she  received  the  property  under  the  will  of  1892,  but  that  she 
took  it  for  storage,  and  at  the  request  of  the  executor,  and  that  the 
same  goods  were  bequeathed  to  her  under  the  former  will,  and 
after  receiving  said  goods  she  had  not  used  them,  and  that  she 
does  not  claim  them  under  the  last  will,  and  she  offered  to  return 
them  to  the  executor.  There  was  then  the  issue  whether  the 
property  was  received  by  the  plaintiff  under  the  provision  of  the 
later  will.  To  sustain  the  averments  of  the  answer  the  defend- 
ants offered  in  evidence  a  receipt  or  bond  signed  by  the  plaintiff, 
acknowledging  the  receipt  of  the  property.  The  plaintiff  ob- 
jected to  the  evidence,  which  objection  was  sustained.  It  is  said 
this  ruling  was  erroneous.  We  think  the  position  is  not  well 
taken.  The  personal  property  received  appears  to  have  been  of 
the  estimated  value  of  thirty  dollars.     It  is  said  it  was  bequeathed 
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to  plaintlfF  under  the  former  will,  and^  while  it  is  a  little  difficult 
to  determine  that  question  by  an  examination  of  the  two  wills, 
it  is  not  claimed  that  it  was  not  included  in  the  former  will.  There 
was  nothing  in  the  receipt  or  bond  inconsistent  with  the  claim  that 
the  property  was  received  to  be  returned  to  the  executor  on  de- 
mand. In  view  of  all  the  facts,  we  think  there  was  no  competent 
evidence  to  authorize  the  question  of  estoppel  to  be  submitted  to 
the  jury.  It  is  true  that  "one  who  has  taken  a  beneficial  inter- 
est under  a  will  is  thereby  held  to  have  confirmed  and  satisfied 
every  other  part  of  the  will,  and  he  will  not  be  permitted  to  set 
up  any  right  or  claim  of  his  own,  however  legal  and  well  founded 
it  may  otherwise  have  been,  which  would  defeat,  or  in  any  other 
way  prevent  the  full  operation  of,  the  will."  (Bigelow,  Estop. 
578.)  And  see,  also,  Hainer  v.  Legion  of  Honor  (78  Iowa,  246; 
43  N.  W.  185).  The  evidence  introduced,  as  well  as  that  offered, 
in  this  case  did  not  tend  to  prove  an  estoppel. 

7.  The  court  refused  to  allow  the  defendants  to  introduce  in 
evidence  the  will  made  in  1892,  and  the  record  and  probate 
thereof.  Complaint  is  made  of  this  ruling.  It  was  correct. 
The  will  was  set  out  in  the  pleadings,  and  there  was  no  dispute 
about  the  probate  thereof.  It  was  admitted  in  the  pleadings  that 
the  will  had  been  probated. 

8.  There  are  other  questions  made  which  we  do  not  regard  as 
of  sufficient  importance  to  require  special  mention.  A  careful 
examination  of  the  whole  case  satisfies  us  that  the  judgment  of 
the  District  Court  should  be  affirmed. 


Non-expert  evidence  is  competent  to  establish  the  mental  condition  of  a 
testator.  The  decision  in  the  principal  case  harmonizes  perfectly  with  the 
conclusions  reached  by  many  of  the  most  eminent  jurists  of  our  time.  The 
old  threadbare  rule  paraded  with  limitless  activity,  to  the  effect  that  witnesses 
were  to  state  facts  and  not  give  their  opinions,  has  been  very  much  relaxed  un- 
der the  impulse  of  modern  ideas,  and  there  is  a  growing  disposition  to  make  a 
permanent  exception  to  the  former  rule  in  the  case  of  subscribing  witnesses  to 
a  will.  Accordingly  we  find  many  well  considered  authorities  sustaining  the 
proposition  that  a  non-professional  witness  may  testify  to  fads  within  his  own 
knowledge,  and  after  he  has  shown  means  of  forming  an  impression,  he  may 
be  asked  the  impression  made  on  his  mind  at  the  time  by  the  acts  and  declara- 
tions as  to  mental  soundness.  He  can  not  express  a  general  opinion  as  to 
sanity,  nor  his  opinion  independently  of  stating  facts  and  circumstances. 


76  PROBATE  REPORTS  ANNOTATED. 

(Clapp  y.  FullflrUm,  84  N.  T.  190;  PelamourgM  y.  Clark,  9  Iowa,  17;  Robin- 
son  V.  Adami,  63  Me.  869;  16  Am.  Rep.  478;  Cram  ▼.  Cram.  83  Vt.  15;  Dicken 
y.  JohoeoD,  7  Oa.  484;  De  WiU  y.  Barly.  17  N.  T.  340;  Irish  y.  Smith,  8  Serg. 
&  R.  578;  Hickman  y.  State,  88  Tex.  190.) 

Non-profeaslonal  witnesses,  eonHiet  of  nnthoritj.— There  is  a  greik 
fluctuation  in  authority,  as  to  whether  nonprofessional  witnesses,  other  than 
the  subscribing  witnesses  may  giye  their  opinions  or  impressions  on  the  subject 
of  sanity.  An  examination  of  the  authorities  will  emphasize  this  contradic- 
tion, especially  from  the  states  of  Massachusetts,  New  Jersey,  Iowa,  and  New 
York.  Without  attempting  to  reconcile  the  contradiction,  we  will  cite  the 
cases,  after  yenturing  upon  the  statement  which  is  abundantly  sustained  by 
textrwriters  and  adjudication,  tliat  the  rule  establLaed  by  the  New  York 
courts,  is  in  eyery  sense  the  most  satisfactory,  and  has  the  additional  adyan- 
tage  of  being  well  understood  and  settled  beyond  cayil  by  a  long  line  of  adju- 
dication. The  following  decisions  are  pertinent  upon  the  point  in  issue:  Poole 
y.  Richardson,  3  Mass.  880;  Dorsey  y.  Warfield,  7  Md.  65;  Kinne  y.  Kinne,  9 
Conn.  103;  Hunt  y.  Hunt,  8  B.  Mon.  575;  Lowe  y.  Williamson,  3  N.  J.  £q. 
83;  Choice  y.  State,  81  Oa.  434;  Dunham's  App.  37  Conn.  193;  Berry  y.  State. 
10  Ga.  511 ;  Stewart  y.  Redditt,  8  Md.  67;  Clark  y.  State,  13  Ohio,  488;  Butler 
y.  St.  Louis  L.  Ids.  Co.,  45  Iowa,  98;  Rambler  y.  Tryon,  7  Serg.  &  R.  90;  Clary 
y.  Clary,  3  Ired.  L.  78;  Boardman  y.  Woodman,  47  N.  H.  130;  Elder  y.  Ogle- 
tree,  36  Ga.  64;  Ware  y.  Ware,  8  Me.  43;  Ford  y.  State,  71  Ala.  885;  People 
y.  Sanfonl,  43  Cal.  39;  Hathaway  y.  National  L.  Ins.  Co.,  48  Vt.  885;  Doe  y. 
Reagan,  5  Blackf.  317;  Dicken  y.  Johnson.  7  Ga.  481;  McClackey  y.  State,  5 
Tex.  App.  331;  Barker  y.  Comins,  110  Mass.  477;  Real  y.  People,  43  N.  Y. 
383;  State  y.  Brunette,  13  La.  Ann.  45;  Dickinson  y.  Barber,  9  Mass.  335; 
State  y.  Pike,  49  N.  H.  399;  McDougald  y.  McLean,  1  Winst.  L.  130;  Doye 
y.  State,  8  Heisk.  848;  1  Rice  £y.  848.. 


Janes  et  al.  vs.  Brunswick  et  al 

[Supreme  Court  of  New  Mexico,  45  Pacific  Reporter,  878;  Aug.  6, 1896.] 

Statute  or  limitations  —  Presumption  as  to  the  allow- 
ance OP  CLAIM. 

Where  it  appears  that  a  claim  against  the  estate  of  the  decedent  was  not  filed 
either  with  the  clerk  of  the  Probate  Court  or  with  the  administrator  until 
after  it  was  barred  by  the  statute  of  limitations,  the  presumption  is  not  in- 
dulged that  the  claim  was  allowed,  or  passed,  by  the  Probate  Court  unless 
such  fact  clearly  appears  from  the  record. 

Bantz,  J. — On  motion  for  rehearing  by  S.  B.  Newcomb.  The 
rejection  of  this  claim  was  not  based  upon  the  theory  that  a  judg- 
ment of  the  Probate  Court  could  be  collaterally  attacked  by  show- 
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ing  that  ihe  ckum  was  barred  by  the  statute  of  limitations,  nor  do 
we  question  that  an  allowance  by  the  Probate  Court  is  equivalent 
to  a  judgment  of  that  oourt;  but  the  obj<xjtion  is  that  the  claim 
appeared  to  have  been  barred  by  limitation,  and  we  did  not  find 
sufficient  in  the  record  to  show  that  it  had  been  allowed  by  the 
Probate  Court.  Proceedings  in  the  Probate  Courts  are  not  con- 
ducted with  a  very  strict  regard  to  forms,  but  it  would  be  too  un- 
safe to  hold  that  a  mere  indorsement  upon  an  account  of  its 
approved  by  some  one  styling  himself  "probate  judge"  was  suffi- 
cient evidence  of  its  allowance  by  the  probate  judge.  It  was 
not  shown  when  or  where  this  indorsement  was  made,  nor  that  it 
was  ever  recognized  as  the  official  act  of  one  having  authority 
by  the  probate  clerk.  It  may  be  that  the  proofs  can  be  supplied; 
and  therefore,  as  to  this  claim,  the  cause  will  be  remanded,  for  a 
further  hearing  before  the  master  upon  this  subject. 

Smith,  C.  J.,  and  Laughlin  and  Hamilton,  JJ.,  concur. 

[The  original  opinion  upon  which  this  rehearing  was  based  is  reported  in 
42  Pac.  Rep.  Ta.—ED.] 


Edwards  et  cU.  vs.  McClave  et  cU. 

[Court  of  Chancery  of  New  Jersey,  85  Atl.  Rep.  829;  October,  1896.] 

Equity  jurisdiction — Non-resident  defendants. 

It  is  entirely  competent  for  any  creditor  to  institute  an  action  against  the  heirs 
of  a  deceased  debtor  on  any  contractual  obligation  especially  a  promissory 
note.  But  the  liability  of  the  hrlrs  in  such  a  case  is  a  legal  liability  only, 
and  can  not  be  enforced  by  a  bill  in  equity. 

It  follows  that  if  a  bill  in  equity  is  brought  against  the  administrator  and  the 
heirs  at  law  for  the  sole  benefit  of  a  single  creditor  of  the  estate,  the  jus- 
tice of  whose  claim  has  been  denied  by  the  administrator,  nor  in  any  way 
recognized  by  a  valid  judgment  or  decree,  the  oourt,  where  the  equitable 
action  is  pending,  has  no  power  to  render  judgment  against  the  heirs,  or 
to  charge  the  debt  upon  the  land,  or  direct  a  sale  thereof  in  liquidation  of 
the  debt 

Where  it  appears  upon  the  face  of  a  pleading  that  the  parties  defendant  in  the 
action  were  non-residents  at  the  time  the  action  was  commenced,  and  that 
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the  relief  demanded  does  not  relate  to  any  matter  in  regard  to  which  the 
court  is  justified  in  exercising  jurisdiction  over  the  person  of  a  non-reii- 
dent,  a  demurrer  for  want  of  equity  will  be  sustained. 

Appeal  from  an  order  sustaining  a  demurrer. 
Howard  W.  ffayes^  for  complainant& 
K  R  Williamson^  for  demurrants. 

Emery,  V.  C. — The  bill  in  this  case  is  filed  by  two  complain- 
ants, Frank  C.  Edwards  and  Charles  Bierman,  against  the  ad- 
ministrator and  the  infant  heirs  at  law  of  Hannah  McClave,  de- 
ceased, and  also  against  one  E.  Wilkes  McClave.  Separate  de- 
murrers have  been  filed  by  the  administrator  and  on  behalf  of 
the  infant  heirs  at  law,  the  i?pecial  causes  assigned  being  remedy 
at  law,  misjoinder  of  complainants,  and  multifariousness.  The 
demurrer  of  the  administrator  sets  up,  in  addition,  that  no  relief 
is  prayed  against  the  administrator.  At  the  hearing  the  want 
of  equity  was  also  relied  on  on  behalf  of  all  demurrants.  The 
complainants,  as  appears  by  the  bill,  are  the  holders  of,  or  inter- 
ested in,  a  certain  promissory  note  for  $648,  dated  September  3, 
1891,  at  four  months,  signed  by  Hannah  McClave,  deceased,  in 
her  lifetime,  for  the  accommodation  of  the  defendant  E.  Wilkes 
McClave,  the  payee  of  the  note.  This  note  was  delivered  to  the 
complainants,  or  one  of  them,  by  E.  Wilkes  McClave,  after  the 
death  of  Hannah  McClave,  who  died  on  September  23, 1891,  but 
before  the  maturity  of  the  note,  and  was  delivered  by  Wilkes  Mc- 
Clave as  collateral  security  for  the  payment  of  a  loan  then  made 
by  complainants  to  him  upon  four  of  his  own  notes,  aggregating 
$350.  Upon  obtaining  the  loan  and  delivering  the  note  by  Han- 
nah McClave,  the  defendant  E.  Wilkes  McClave  failed  to  indorse 
this  note,  which  was  payable  to  his  order,  but  executed  and  de- 
livered to  complainant  Edwards  a  writing  set  out  in  the  bill,  certi- 
fying that  the  note  of  Hannah  McClave,  deceased,  indorsed  by 
him,  was  deposited  with  Edwards  as  collateral  security  for  his 
(E.  Wilkes  McClave's)  own  notes,  and  authorizing  Edwards,  on 
his  failure  to  pay  these,  to  collect,  sue  for,  sell,  transfer,  or  in  any 
way  negotiate  or  collect  the  Hannah  McClave  note  for  any  price 
he  might  obtain  for  the  same,  rendering  the  overplus  to  him. 
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The  bill  alleges  that  it  was  the  intention  of  E.  Wilkes  McClave 
and  of  the  complainants  that  the  note  should  be  indorsed  by  E. 
Wilkes  McClave,  but  that  this  was  neglected  by  mistake.  Han- 
nah MeClave  died  intestate  on  September  21,  1891,  and  E. 
Wilkes  McClave  was  appointed  administrator  of  her  estate,  but 
was  subsequently  removed,  and  the  defendant  John  McClave 
appointed  in  his  place.  The  notes  of  E.  Wilkes  McClave  were 
not  paid  at  maturity,  and,  as  the  bill  alleges,  the  complainant 
Edwards  presented  due  proof  of  the  Hannah  McClave  note  to 
John  McClave  as  her  administrator,  but  he  refused  to  pay  the 
same,  or  any  part  thereof.  On  August  16,  1892,  the  complain- 
ant Edwards  began  a  suit  upon  the  note  by  attachment  against 
the  heirs  of  Hannah  McClave,  who  were  then  non-reeidents.  The 
defendant  heirs  appeared  in  this  suit,  filed  pleas,  and  gave  speci- 
fications of  defenses,  one  of  which  was  that  the  note  of  Hannah 
McClave  was  without  consideration.  The  testimony  of  *E. 
Wilkes  McClave,  taken  out  of  the  state  by  commission,  disclosed 
that  the  note  was  given  for  his  accommodation,  and  this  was  the 
first  information  to  complainants  that  the  note  was  not  given  for 
value.  The  complainant  brought  suit  to  trial,  relying  on  his 
title  to  the  note  by  assignment,  and  judgment  was  rendered  in 
favor  of  the  infant  heirs.  No  suit  at  law  appears  to  have  been 
brought  against  the  administrator  of  Hannah  McClave  upon  the 
note.  This  bill  is  filed  against  the  heirs  for  the  purpose  of  charg- 
ing the  lands  described  in  the  bill,  which  have  descended  to  the 
heirs  at  law,  with  the  payment  of  the  note,  and  prays  that  the 
lands  of  the  deceased  may  be  sold  for  the  payment  of  the  note. 
No  special  relief  is  prayed  against  the  administrator,  neither  is 
any  statement  made  in  the  bill  as  to  the  personal  estate  of  the 
deceased,  nor  has  any  suit  at  law  been  commenced  against  the 
administrator  to  recover  upon  the  note.  A  decree  that  E.  Wilkes 
McClave  may  indorse  the  note  is  asked  for,  but  the  bill  alleges 
that  he  is  a  non-resident,  and  that  it  is  impossible  to  serve  him 
with  process,  or  compel  his  indorsement.  So  far  as  the  heirs  are 
concerned,  the  claim  of  complainants  must,  therefore,  be  treated, 
I  think,  as  substantially  a  claim  against  the  heirs  at  law  of  the 
deceased  maker  of  the  note,  to  subject  the  lands  inherited  to  sale 
by  suit  in  equity  for  an  alleged  obligation  or  debt  of  their  ances- 
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tar.  The  complainants'  equity  for  relief  upon  the  note  as  against 
E.  Wilkes  McClave,  the  payee,  is  based  upon  his  agreement 
to  indorse  the  note,  made  upon  good  and  valuable  consideration, 
and  without  notice  that  it  was  accommodation  paper.  Had  such 
notice  been  given,  the  delivery  of  the  note  after  the  death  of  the 
accommodation  maker  would  seem  to  have  been  invalid.  (1  Am, 
&  Eng.  Enc.  Law  [2d  Ed.],  341,  and  notes  4,  6.)  To  this  agree- 
ment for  indorsement  made  between  complainants  and  the  payee, 
Hannah  McClave,  the  maker,  was  no  party,  and  although  E. 
Wilkes  McClave  could  certainly  be  compelled  to  indorse  the  note, 
in  order  that  complainants  might  sue  the  maker  at  law,  it  does  not 
seem  to  be  entirely  clear  that  in  such  case  a  bill  in  equity  would 
lie  against  the  maker,  if  living,  in  connection  with  the  payee,  to 
compel  payment  of  the  note  by  final  decree  in  equity  in  the  suit 
brought  to  compel  the  indorsement.  A  bill  in  such  a  case,  where 
the  maker  and  payee  were  joined,  was  sustained  on  demurrer  by 
Vice-Chancellor  Van  Fleet  in  Hughes  v.  Nelson  (29  K  J.  Eq. 

547),  but  in  that  case  the  complainant  was  held  to  have  no  legal 
title  whatever,  and  the  question  argued  and  decided  was  the  effect 
of  the  judgment  at  law  as  preventing  any  relief.  The  case  did  not 
proceed  to  final  decree,  nor  was  the  form  of  relief  to  be  finally 
granted  considered.  The  cases  cited  by  the  learned  vice-chancel- 
lor upon  the  right  of  a  court  of  equity  to  compel  indorsement  by 
the  payee  are  all  cases  where  the  application  was  made  against  the 
assignees  in  bankruptcy  of  the  payee  without  joining  the  maker, 
and  the  only  order  was  that  the  indorsement  be  made.  The  par- 
ties seem  to  have  been  then  left  to  pursue  their  remedy  upon  the 
indorsed  paper.  {Ex  parte  Greening^  13  Vea  206;  Ex  parte  Mow- 
bray, 1  Jac.  &  W.  428;  Ex  parte  Rhodes,  8  Mont  &  A.  217.) 
In  Watkins  v.  ^faule  (2  Jac.  &  W.  243),  the  indoraement,  which 
had  been  omitted  to  be  made  by  the  payee  of  an  accommodation 
note,  was  made  after  his  death,  and  after  the  maturity  of  the  note, 
by  his  administrator,  and  the  question  in  the  case  (which  arose 
on  a  creditors'  bill  for  the  administration  of  the  maker's  estate) 
was  whether  the  indorsement  after  maturity  related  back  to  the 
time  the  note  was  taken.  The  master  of  the  rolls  (Sir  Thomas 
Plumer)  held  that  it  did  so  relate  back,  but  this  is  a  ix>int  upon 
which  demurrants'  counsel  claims  that  other  learned  judges  have 
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taken  different  views.  The  contract  of  the  maker  upon  the  note 
was,  in  its  inception,  a  purely  legal  contract  on  his  part,  and, 
having  no  connection  with  the  contract  relating  to  indorsement, 
made  between  the  payee  and  the  transferee,  it  would  seem  logical 
that  the  maker's  only  liability  for  the  payment  of  the  note  was  a 
legal  liability,  to  be  dec-ided  upon  in  a  court  of  law  after  a  court 
of  equity  had  compelled  the  indorsement  on  the  bill  by  the  payee 
or  transferror  according  to  his  agreement;  otherwise  the  maker 
would  be  obliged  to  set  up  in  the  equity  suit  any  defense  to  the 
note,  and  would  be  deprived  of  his  right  to  a  trial  by  jury  in  a  suit 
upon  the  notes.  But,  without  turning  the  case  upon  this  point, 
and  taking  Hughes  v.  Nelson  to  be  an  authority  for  proceeding 
to  final  decree  for  payment  of  the  note  against  the  maker  in  the 
suit  in  equity  to  compel  the  indorsement,  the  case  does  not  reach 
the  main  point  now  involved,  which  is  whether  the  obligation  of 
the  deceased  ancestor  on  the  note  can  be  enforced  by  bill  in  equity 
against  his  heirs  at  law,  either  as  a  personal  debt  or  as  a  charge 
on  the  lands  descended.  And  I  am  of  opinion  that  no  such  liabil- 
ity, either  by  personal  decree  or  by  charge,  can  be  enforced 
against  the  heirs  on  this  bill.  The  reason  is  that  the  obligation 
of  the  heirs  for  the  payment  of  the  ancestor's  debts  of  this  char- 
acter is  a  purely  statutory  liability,  arising  under  the  act  of 
March  7,  1797  (Revision,  p.  476),  and  it  has  always  been  held 
that  under  this  statute  the  liability  of  heirs  is  purely  l^al,  and  en- 
forceable only  by  action  at  law.      {Insurance  Co.  v.  Meeker,  87 

N.  J.  Law,  282,  299 ;  Insurance  Co.  v.  Hopper,  48  N.  J.  Eq.  387 ; 
12  Atl.  528,  affirmed  44  N.  J.  Eq.  604 ;  17  Atl.  1104).  In  Holley 
V.  Weeden  [1686],  (1  Vern.  400),  an  action  at  law  was  brought 
against  the  heir  at  law  upon  a  bond  of  the  ancestor.  The  heir 
put  in  a  false  plea,  and  after  verdict  in  the  plaintiff's  favor,  but 
before  the  time  for  entering  judgment  on  it,  the  defendant  died, 
having  devised  the  lands  descended.  On  a  bill  against  the  devisee 
to  be  paid  the  debt.  Lord  Chancellor  King  said:  ^'Dismiss  the 
bill.  There  is  no  color  of  equity  in  the  case,  unless  you'll  have 
it  that  the  heir  died  maliciously  before  day  in  bank  on  purpose 
to  defeat  plaintiff  in  his  debt." 

Nor  can  there,  on  this  bill,  be  any  decree  that  the  lands  de- 
scended to  the  heirs  are  chargeable  with  the  amount  of  the  note 
Vol.  IX— 11 
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ds  a  debt  of  the  deceased  ancestor.  This  is  not  a  creditors  l>ill 
for  the  general  administration  of  a  decedent's  estate,  and  bring- 
ing all  the  estate  of  deceased,  both  real  and  personal,  into  the 
court  for  administration,  but  a  bill  by  one  creditor  to  establish  an 
alleged  obligation  against  decedent's  estate,  upon  the  establish- 
ment of  which  he  asks  that  a  decree  may  be  made  for  its  payment 
out  of  the  real  estate  of  the  deceased.  There  are  no  all^ationa 
in  the  bill  in  reference  to  the  personal  estate,  which  is  the  primary 
fund  for  .payment  of  obligations  of  this  character,  and,  even 
on  the  supposition  that  there  was  no  personal  estate  whatever, 
the  claim,  as  it  seems  to  me,  not  being  admitted  by  the  administra- 
tor, must  first  be  regularly  established  by  judgment  or  decree 
against  him  before  the  lands  which  have  descended  to  the  heirs 
can  be  sold  by  the  court.  If  established  against  him,  by  judg- 
ment or  decree,  and  the  personal  estate  is  insuflScient  to  pay  the 
demand,  the  creditor  would  then  be  in  a  position  to  apply  to 
enforce  the  payment  of  the  debt  by  sale  of  the  lands  under  the 
Orphans'  Court  act,  on  which  application  the  heirs  are  entitled 
to  be  heard.  But  it  would  seem  to  be  beyond  the  power  of  a 
court  of  equity,  as  against  the  heirs  at  law,  to  enforce  against 
them  a  sale  of  lands  by  decree  in  this  suit,  brought  for  the  sole 
benefit  of  a  single  creditor  whose  claim  is  not  admitted  by  the 
administrators,  and  who  has  not  established  his  claim  by  judg- 
ment or  decree  against  him.  Haston  v.  Castner  [Err.  &  App., 
1879],  (31  N.  J.  Eq.  697),  decides  that  a  creditor  whose  claim  has 
been  presented  to  the  administrator,  and  its  validity  admitted  by 
him,  may,  without  obtaining  judgment,  file  a  bill  in  behalf  of  him- 
self and  other  creditors,  to  set  aside  conveyances  of  land  made 
by  the  deceased  in  fraud  of  his  creditors.  The  estate  in  this 
case  had,  however,  been  settled  as  an  insolvent  estate  before  the 
filing  of  the  bill  (see  page  697),  so  that  the  jurisdiction  of  the 
Orphans'  Court  was  at  an  end.  And  in  the  later  case  of  Mayor ^ 
etc,  V.  Alyea  [Err.  &  App.;  June,  1896],  (34  Atl.  1078),  the  court 
decide  that  on  a  bill  by  a  creditor  for  his  sole  benefit  the  court  of 
equity  will  not,  except  for  special  cause,  interfere  with  the  juris- 
diction of  the  Orphans'  Court  for  the  settlement  of  accounts  of  ex- 
ecutors and  administrators.  This  settlement  in  the  Orphans' 
Court  includes  the  application  of  real  estate  of  the  deceased  for  the 
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payment  of  his  debts,  which  application  may,  if  necessary,  be 
made  by  the  creditor  after  establishing  his  claim  by  judgment 
against  the  executor  or  administrator.  (Orphans'  Court  Act  [Re- 
vision, 769] ,  §  79.)  In  the  absence,  therefore,  of  any  facts  alleged 
in  the  bill  showing  the  equity  of  complainants,  to  require  a  gen- 
eral settlement  of  the  estate  in  this  court,  and  a  sale  by  the  court 
of  the  lands  of  the  deceased,  including  complainants'  claim,  if  it 
be  eventually  established,  I  conclude  that  no  decree  can  be 
granted  against  the  heirs  at  law  on  this  bill  charging  the  debt  on 
the  lands,  or  directing  the  sale  thereof  for  the  purpose  of  payments 
I  do  not  consider  the  effect  of  the  judgment  at  law  in  favor  of  the 
heirs  at  law,  as  this  question  may  arise  on  any  application  for  sale 
of  the  lands  to  pay  complainants'  debt,  if  it  should  be  hereafter 
established  against  the  administrator,  and  the  consideration  of 
the  question  is  not  necessary  for  the  decision  of  this  case. 

So  far,  therefore,  as  the  present  bill  seeks  to  charge  the  heirs 
at  law  personally,  or  the  lands  descended  to  them,  with  the  pay- 
ment of  the  note,  it  is  without  equity,  and  must  be  dismissed. 
As  against  the  administrator,  my  view  is  that,  if  the  complainants 
on  the  present  bill  could  obtain  a  decree  against  E.  Wilkes  Mc- 
Clave  for  the  indorsement  of  the  note,  then,  on  the  authority  of 
Hughes  v.  Nelson  (supra),  the  administrator  might  perhaps  be  a 
proper,  if  not  necessary,  party  to  the  suit,  as  the  personal  repre- 
sentative of  the  deceased  maker,  who  is  interested  in  determining 
the  validity  of  the  claims  against  the  estate.  The  claim  of  the 
bill  is  that,  if  the  indorsement  is  made  by  decree  of  the  court,  the 
complainant  is  entitled  to  stand  equitably  in  the  same  situation  as 
if  the  indorsement  was  made  at  the  time  of  the  transfer;  and  the 
personal  representative  of  the  maker  of  the  note  may,  therefore, 
perhaps,  properly  be  a  party  to  a  suit  to  compel  the  payee  to  in- 
dorse the  note,  but,  unless  the  final  result  of  the  suit  is  a  decree  for 
indorsement  by  the  payee,  the  maker's  representative  is  under 
no  equitable  obligatien  upon  the  note.  If  the  court  can  not,  as 
it  seems  to  me,  decree  a  liability  against  the  maker,  as  if  the  note 
were  indorsed.  If  this  view  be  correct,  the  complainants'  bill 
must  fail,  as  against  the  administrator,  for  the  reason  that  it  dis- 
closes that  no  such  decree  can  be  rendered  against  Wilkes  Mc- 
Clave,  the  payee,  because  he  is  not  within  the  jurisdiction  of  the 
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court,  and  the  bill  states  that  he  can  not  be  brought  within  its  jur- 
isdictian^  and  the  decree  for  payment  without  indorsement  is 
prayed.  A  decree  for  indorsement  of  the  note  made  against  the 
payee  upon  publication,  and  without  obtaining  jurisdiction  over 
his  person,  would  be  without  due  process  of  law  under  the  four- 
teenth amendment  to  the  Federal  Constitution,  as  construed  in 
Pennoyer  v.  Neff  (95  U.  S.  714). 

It  appearing,  therefore,  by  the  bill  itself,  that  the  contract 
which  lies  at  the  basis  of  the  whole  preceding,  viz.,  the  personal 
contract  of  Wilkes  McClave  to  indorse  the  note,  can  not  be  en- 
forced by  reason  of  the  want  of  jurisdiction  over  his  person,  I 
am  of  opinion  that  no  decree  against  the  administrator  can  be 
made  upon  the  bill,  even  if  it  had  been  prayed  for,  and  as  to  him 
also  the  bill  must  be  dismissed.  Where  it  appears  on  the  face 
of  the  bill  that  the  defendants  were,  at  the  time  of  the  institution 
of  the  suit,  resident  in  a  foreign  country,  and  that  the  suit  does  not 
relate  to  any  of  the  subjects  in  respect  of  which  the  court  is  war- 
ranted in  exercising  jurisdiction  against  persons  so  resident,  a  de- 
murrer for  want  of  equity  will  be  allowed.  (1  Daniell,  Ch.  Prac. 
6th  Am.  Ed.  550.)  An  order  will  be  advised  sustaining  the  de- 
murrer, with  costs. 


Domestic  and  Foreign  Missionary  Society  op  the 
Protestant  Episcopal  Church  et  al.  vs.  Eells  et  al. 

[68  Vt.  497;  85  Ail.  Rep.  468.] 

Jurisdiction  of  Probate  Courts. 

Whatever  be  the  legislation  concerning  the  powers  and  functions  of  the  Pro- 
bate Courts,  and  whatever  be  the  nature  and  extent  of  the  subjects  com- 
mitted to  their  cognizance,  the  original  equitable  jurisdiction  over  adminis- 
trations does  and  must  exist,  except  so  far  and  with  respect  to  such  par- 
ticulars as  it  has  been  abrogated  by  express,  prohibitory,  negative  language 
of  the  statutes,  or  by  necessary  implication  from  affirmative  language  con- 
ferring exclusive  powers  upon  the  probate  tribunals.  This  equitable 
jurisdiction  may  be  dormant,  but,  except  so  far  as  thus  destroyed  by  stat- 
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Qte,  it  miut  continue  to  exist,  concurrent  with  that  held  by  the  Courts  of 
Probate,  ready  to  be  exercised  whenever  occasion  may  require  or  render  It 
expedient. 
It  logically  follows  that  the  Probate  Courts  are  vested  with  jurisdiction  to  set 
up  spoliated,  suppressed  and  destroyed  wills. 

Appeal  from  vl  pro  forma  decree  entered  at  a  term  of  the  Pro- 
bate Court  held  in  and  for  the  county  of  Addison. 

Hon.  Jonathan  Boss,  Chief  Judge. 

C.  M.  Wilds  and  W.  H.  Bliss^  for  orators. 

J.  C,  Baker  and  Seneca  Haselton^  for  defendants. 

Thompson,  J.  The  orators  claim  to  maintain  this  hill  in  Chan- 
cery as  legatees  and  devisees  under  an  alleged  last  will  and  testa- 
ment of  Lydia  E.  Conroe,  deceased,  which  it  is  charged  was 
fraudulently  destroyed  in  her  lifetime  by  the  defendant  Isaac  L. 
Eells.  After  the  decease  of  Conroe,  the  orators,  the  wardens  and 
vestrymen  of  the  First  Episcopal  Society  of  Addison  county,  pre- 
sented the  alleged  will  for  probate  to  the  Probate  Court  for  the  dis- 
trict of  Addison,  in  which  district  she  resided  at  the  time  of  her 
death,  and  probate  thereof  was  refused.  From  this  decision  an 
appeal  was  taken  by  the  proponents  to  the  County  Court,  and  the 
.  question  of  the  probate  of  the  will  is  still  pending  therein.  The 
orators  have  no  standing  in  court  if  Lydia  E.  Conroe  died  intes- 
tate. If  they  have  any  title  to  any  part  of  her  estate,  personal  or 
real,  it  is  derived  through  her  last  will.  If  she  left  no  will,  the 
possession  of  the  property  alleged  to  belong  to  her  estate  by  de- 
fendants Eells  and  Sperry  is  sufficient  title  to  enable  them  to  hold 
the  same  as  against  the  orators,  who,  in  that  event,  would  be  mere 
strangers  and  intermeddlers  as  to  her  estate.  Hence,  at  the  out- 
set, the  orators  must  establish  that  Conroe  died  testate,  and  must 
establish  the  contents  of  the  will  so  far  as  they  claim  the  same 
constitutes  them  devisees  and  legatees  thereunder.  Defendants 
Eells  and  Sperry,  by  demurrer,  have  raised  the  question  whether 
in  this  state  the  Court  of  Chancery  has  jurisdiction  to  establish 
spoliated,  suppressed,  and  destroyed  wills.  Chapter  2,  section  5, 
of  the  Constitution  of  Vermont,  so  far  as  it  relates  to  this  ques- 
tion, is  as  follows:      "  A  future  legislature  may,  when  tliey  shall 
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conceive  the  same  to  be  expedient  and  necessary,  erect  a  Court  of 
Chancery,  with  such  powers  as  are  usually  exercised  by  that 
court,  or  shall  appear  for  the  interest  of  the  cornmonwjalth." 
This  article  of  the  constitution  was  adopted  in  1786,  and  has  since 
been  retained  It  was  thus  left  with  the  legislature  to  determine 
the  powers  and  jurisdiction  of"  such  court  when  created.  They 
might  be  the  same  as  were  possessed  at  that  time  by  the  Court  of 
Chancery  in  England,  or  they  might  be  modified  as  in  the  judg- 
ment of  the  legislature  the  best  interests  of  the  state  might  re- 
quira  Under  this  grant  of  power  a  Court  of  Chancery  was 
created  by  the  legislature  as  early  as  1788.  (St.  1788,  p.  10.) 
From  that  time  to  the  present  the  powers  of  that  court  as  defined 
by  statute  have  been  substantially  as  now  declared  by  V.  S.,  sec- 
tion 907,  which  section  reads :  *'  There  shall  be  a  Court  of  Chan- 
cery, the  powers  of  which  shall  be  vested  in  a  chancellor,  and  the 
powers  and  jurisdiction  shall  be  the  same  as  those  of  the  Court  of 
Chancery  in  England,  except  as  modified  by  the  constitution  and 
laws  of  this  state."  It  is  necessary  to  consider  whether,  at  the 
time  of  the  adoption  of  this  provision  of  the  constitution,  the 
Court  of  Chancery  in  England  had  jurisdiction  to  set  up  spoliated, 
suppressed,  and  destroyed  wills.  At  that  time  there  was  no  way 
in  England  by  which  a  will  devising  real  estate  could  be  estab- 
lished and  probated,  once  for  all.  It  was  considered  as  a  muni-- 
ment  of  title,  and  was  required  to  be  proven  whenever  necessary 
to  establish  title,  and  might  be  attacked  whenever  oflEered  in  evi- 
dence before  a  court  The  Ecclesiastical  Courts  had  jurisdiction 
over  wills  of  personalty.  Probate  of  such  wills  against  the  world, 
and  once  for  all,  could  be  made  in  them.  If  the  will  was  of  per- 
sonalty and  realty,  the  Ecclesiastical  Court  could  probate  it,  but 
the  probate  was  not  noticed  by  the  Common-law  Courts  in  respect 
to  the  realty.  If  the  devisee  was  in  possession,  he  could  not  main- 
tain ejectment  against  the  heir,  and  thus  establish  his  title  under 
the  will.  To  obviate  this  dilemma,  Courts  of  Chancery  enter- 
tained a  bill  in  favor  of  such  devisee  against  the  heir  to  establish 
the  will  and  title  thereunder.  This  was  in  the  nature  of  a  bill  to 
quiet  titla  (3  Pom.  Eq.  Jur.  §  1158,  and  note  3;  Adams,  Elq. 
[6th  Am.  Ed.,  with  Sharswood's  notes]  *248,  *249,  and  notes: 
Buchanan  v.  Matlock^  8  Humph.  390;  Harris  v.  Ihereau^  52  Ga. 


DOMESTIC  AND  FOREIGN  MIS.  SOC.  ET  AL.  v.  EBLLS  ET  AL.    87 

153.)     There  are  cases  where  Chancery  formerly  exercised  juris- 
dictioQ  to  relieve  against  a  will  fraudulently  obtained.     Bat  since 
the  decision  of  Kerrich  v.  Bransby  (7  Brown,  Pari.  Cas.  437)  and 
Webb  V.  Glaverden  (2  Atk.  424)  it  seems  to  be  considered  as  set- 
tled in  England  that  equity  will  not  set  aside  a  will  for  fraud  and 
imposition.     The  reason  assigned  is,  where  personal  estate  is  dis- 
posed of  by  a  fraudulent  will,  relief  may  be  had  in  the  Ecclesiastical 
Court,   and    at    law   on   a   devise    of    real    property.      {Bennet 
V.     Fiicfe,    2   Atk.   324;     3    id.    17;     Jones   v.    Jones^  3    Mer, 
171.)     In  Oaiiies  v.  Chew  {2  How.  620),  Justice  McLean,  on  this 
subject,  said:  *^In  cases  of  fraud,  equity  has  a  concurrent  juris- 
diction with  the  court  of  law,  but  in  regard  to  a  will  charged  to 
have  been  obtained  through  fraud  this  rule  does  not  bold.  It  may 
be  difficult  to  assign  any  very  satisfactory  reason  for  this  excep- 
tion.    That  exclusive  jurisdiction  over  the  probate  of  wills  is 
vested  in  another  tribunal  is  the  only  one  that  can  be  given." 
{/vieky  v.  McGlynn,  21  Wall.  503  ;  3  Pom.  Eq.  Jur.  §§  913,  914.) 
There  are  not  many  English  cases  bearing  directly  upon  the  ques- 
tion of  the  jurisdiction  of  chancery  to  set  up  a  suppressed,  spolia- 
ted, or  destroyed   will.     Haines  v.   Haines  (2  Vern.  441),  was 
decided  in  1702.     That  case  was  this  :  The  uncle  having  devised 
his  real  estate,  part  to  the  orator  and  part  to  other  relatives,  and 
disinherited  the  heir  at  law  at  the  funeral  of  the  uncle  a  younger 
brother  of  the  heir  at  law  snatched  the  will  out  of  the  hands  of 
the  executor,  and  tore  it  into  many  small  pieces,  and  most  of  them, 
particularly  such  part  wherein  was  the  devise  of  the  land,  were 
picked  up,  and  stitched  together  agaia     The  bill  was  to  have  the 
will  established,  and  it  was  decreed  that  the  devisees  sliould  hold 
and  enjoy  against  the  heir,  and   he  to  convey  to  the  devisees, 
although  no  direct  proof  was  made  that  the  heir  directed  tne  tear- 
ing of  the  will.     The  report  of  the  case  does  not  show  that  it  was 
argued,  and  no  reasons  are  given  by  the  court  for  its  judgment. 
This  case  is  quite  analogous  to  the  class  of  cases  before  sngi^e^ted 
in  which  the  devisee  in  possession  could  maintain  a  hill  aLriinst 
the  heir  at  law  to  set  up  the  will  to  quiet  his  titla     Htmpdea  v. 
Hampden  (3  Brown,  Pari.  Cas.  550),  was  first  heard  and  decreed  by 
the  master  of  the  rolls  in  December,  1708,  then  affirmed  l>y  the 
lord  chancellor  on  appeal,  and  afterwards  by  the  \\o\xa(*  m   lords 
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in  1728.  In  Dabton  v.  Ooatauforth  (1  P.  Wms.  781),  Hampden  v. 
Hampden  is  stated  thus :  The  orator  claimed  as  devisee  under  the 
will  of  the  defendant's  father.  By  proof  it  appeared  there  was 
such  a  will,  though  no  exact  account  was  given  of  its  contents ; 
but,  inasmuch  as  the  court  was  satisfied  the  defendant  had  sup- 
pressed the  will,  and  for  that,  though  no  exact  proof  was  made  of 
its  contents,  the  defendant  might  clear  this  by  producing  the  will, 
therefore  it  was  decreed  that  the  orator,  the  devisee,  should  hold 
and  enjoy  until  the  defendant  produced  the  will  and  further 
order.  In  1719  was  decided,  in  chancery,  the  case  of  Woodroff  v. 
Burton^  which  is  stated  in  Dalston  v.  Coatsworth  {supra\  as  fol- 
lows :  ''A  devisee  brought  his  bill  against  the  heir,  and,  it  being 
made  to  appear  that  there  was  such  a  will  as  the  plaintifE  had 
suggested,  and  that  the  defendant  had  destroyed  it,  Lord  Chan- 
cellor Parker  decreed  the  defendant  to  convey  the  premises 
to  the  plaintiS  in  fee,  and  to  deliver  up  the  possession, 
which,"  his  honor  said,  ^*  seemed  to  him  to  be  the  most 
effectual  and  reasonable  decree."  Tucker  v.  Phipps  (8  Atk. 
859)  was  decided  in  1746.  The  bill  in  that  case  was  brought  by 
the  plaintiff,  suggesting  that  his  wife's  father  had  by  his  will  left 
a  legacy  of  £1,500  to  the  plaintiff's  wife,  his  daughter,  and  that 
the  defendant  had  destroyed  or  concealed  the  will.  The  prayer 
was  that  defendant  be  decreed  to  pay  the  plaintiff  £1,500,  with 
interest  The  defendant  put  in  three  answera  In  the  first  he 
admitted  the  will  as  set  forth  in  the  bill,  but  made  no  mention  of 
any  insanity  in  the  testator;  in  the  third  he  denied  he  ever  bad 
any  such  will,  and  averred  that,  if  there  ever  was  any  such,  he 
could  not  say  whether  his  father  was  of  sound  mind  at  the  time 
of  making  such  will,  and  insisted  that  the  plaintiff  came  too  soon 
into  chancery,  for  that  he  ought  to  have  cited  the  defendant  into 
the  Ecclesiastical  Courts,  where  he  might  equally  well  have  the 
benefit  of  a  discovery.  Lord  Chancellor  Hardwicke,  in  passing 
upon  the  case,  said :  "As  to  the  spoliation,  consider  it  generally 
as  a  personal  legacy,  where  the  will  is  destroyed  or  concealed  by 
the  executor,  and  I  think,  in  such  case,  if  the  spoliation  is  proved 
plainly,  though  the  general  rule  is  to  cite  the  executor  into  the 
Eeclesiastical  Court,  the  legatee  may  properly  come  here  for  a 
decree  upon  the  head  of  spoliation  and  suppression.     *     *    « 
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Bat  here  the  case  is  stronger  to  entitle  the  plaintiff  to  a  decree, 
because  the  legacy  is  out  of  real  and  personal  estate  both,  and  as 
to  the  real  estate  there  is  no  occasion  to  prove  the  will  in  the 
spiritual  court  to  entitle  the  legatee  to  recover  the  legacy  out  of 
the  real  estate.  This  would  be  clearly  the  case  where  the  charge 
is  upon  the  real  estate,  and,  though  the  heir  is  entitled  to  have  a 
personal  estate  to  exonerate  his  real,  yet,  if  he  is  made  executor^ 
and  has  by  a  voluntary,  fraudulent  act  put  the  legatee  under  such 
difficulties  as  to  make  it  almost  impossible  for  him  to  prove  the 
will,  it  is  reasonable  to  let  in  the  legatee  to  have  his  legacy, 
and  leave  the  executor  to  pay  himself  out  of  the  personal  estata'' 
And  the  plaintiff  had  a  decree  for  the  immediate  payment  of  the 
legacy,  notwithstanding  the  probate  of  the  will  had  been  granted. 
Among  cases  in  the  United  States  holding  that  chancery  has 
jurisdiction  in  such  case,  are  Bailey  v.  SUles  (2  N.  J.  Eq.  220) ; 
Buchanan  v.  Matlock  and  Harris  v.  Thereau  {supra) ;  Dower  v. 
Seeds  (28  W.  Va,  118) ;  Anderson  v.  Irwin  (101  111.  411) ;  HaU 
v.  AUen  (81  Wis.  691) ;  Banks  v.  Booth  (6  Munt  885) ;  Brent  v. 
Bold  (Gilmer,  211).  Among  text-writers  adopting  this  view  are 
SRedf.  Wills,  16;  Perry,  Trusts,  §  188;  1  Story.  Eq.  Jur. 
§  254.  In  the  case  of  Mead  v.  Langdon's  Heirs^  not  reported,  but 
decided  in  Washington  county  in  1884,  and  cited  in  Adams' 
Heirs  v.  Adams'  (22  Vt  59),  this  court  set  up  and  decreed  the 
payment  of  legacies  given  m  a  will  never  proved  in  a  Probate 
Court,  but  which  had  been  suppressed  by  those  interested  in  the 
estate,  and  administration  obtained  without  regard  to  the  will. 
We  think  that  at  the  time  of  the  adoption  of  section  5,  c.  2, 
of  our  constitution,  and  the  establishing  a  CSourt  of  Chancery  by 
the  legislature,  the  Court  of  Chancery  in  England  had  jurisdic^ 
tioQ  to  set  up  spoliated,  suppressed,  and  destroyed  wills,  and  that 
the  same  jurisdiction  is  possessed  by  our  Court  of  Chancery, 
unless  it  has  been  modified  or  taken  away  by  statute. 

Has  this  jurisdiction  been  taken  away  from  the  Court  of 
Chancery  by  the  legislation  of  this  state?  At  an  early  date  in 
its  history  Probate  Courts  were  established,  and  have  ever  since 
been  retained.  They  are  courts  of  record.  (V.  S.  §  2322.) 
They  have  jurisdiction  of  probate  of  wills  disposing  of  per- 
sonal or  real  estate  or  of  both,  of  ilie  settlements  of  estates,  the 
Vol.  1X~12 
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appcHntineat  of  gaardiaas,  and  the  powers,  duties  aaa  rights  of 
gaardians  and  wards,  of  the  issuiDg  of  letters  testamentary, 
and  the  appointment  of  administrators,  and  issaing  letters 
of  administration.  (Id.  §§  2325,  2371-2378.)  The  probate  of  a 
will  by  the  Probate  Court  having  jurisdiction  thereof,  upon  due 
notice,  is  conclusive  as  to  its  due  execution  as  against  the  whole 
world.  (Id.  §  2356 ;  Foster's  Exrs  v.  Dickerson,  64  Vt  2SS ;  24 
AtL  253.)  The  Probate  Court  has  jurisdiction  to  probate  lost, 
suppressed,  spoliated,  and  destroyed  wills.  {Minkler  v.  MinJder's 
JEsiaie,  14  Vt  125 ;  DadUy  v.  Wardner's  Exrs,  41  id.  59 ;  Ti/nan 
V.  Paschal,  84  Am.  Dea  628,  note ;  SchoulcTj  ExWs,  %  84.)  It 
has  power  to  vacate  its  decree  admitting  a  will  to  probate.  It 
may  thus  revise  its  proceedings  for  fraud,  mistake,  or  illegality. 
{Hotchkiss  V.  LaMs  Estate,  62  Vt  209;  19  AtL  638;  Smith  v. 
/?ix,  9  Vt  240;  Adams  v.  Adams,  21  id.  162;  French  v.  Winsor, 
24  id.  407 ;  WaUrs  v.  Stickney,  12  Allen,  1 ;  3  Redf.  Wills,  pp 
56,  64,  123,  124;  Perry,  Trusts,  182.)  With  this  power,  there 
would  seem  to  be  no  necessity  for  resorting  to  chancery  to  estab- 
lish rights  to  property  under  a  will  fraudulently  spoliated  or 
destroyed,  or  fraudulently  set  up  or  suppressed,  by  decree  of  the 
Probate  Court  or  otherwise.  The  Probate  Court  has  full  juris- 
diction in  respect  to  the  settlement  and  allowance  of  accounts  of 
executors  and  administrators,  of  the  allowance  of  claims  at  law 
against  the  decedent's  estate,  and  of  mai'shaling  and  distributing 
the  assets  thereof.  It  also  has  an  extensive  chancery  jurisdiction, 
by  which  claims  in  some  respects  of  purely  equitable  cognizance 
may  be  adjusted.  {Adams  v.  Adams,  22  Vt  59.)  But  it 
does  not  follow  that,  because  jurisdiction  to  probate  all  kinds 
of  wills  has  been  granted  to  Probate  Courts,  Courts  of  Chancery 
have  been  deprived  thereby  of  a  concurrent  jurisdiction  to  estab- 
lish a  will  like  the  one  in  question.  The  rule  in  such  case,  as 
stated  in  3  Pom.  Eq.  Jur.  §  1153,  is  this:  "One  fundamental 
principle  should  be  constantly  kept  in  mind.  It  underlies  all 
particular  rules,  and  furnishes  the  solution  for  most  of  the 
special  questions  which  can  arisa  In  all  those  states  which 
have  adopted  the  entire  system  of  equity  jurisprudence,  whatever 
be  the  legislation  concerning  the  powers  and  functions  of 
the  Probate  Courts,  and  whatever  be  the  nature  and  extent  of  the 
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subjects  committed  to  their  cognizance,  the  original  equitable 
jurisdiction  over  administrations  does  and  must  still  exist,  except 
so  far  and  with  respect  to  such  particulars  as  it  has  been  abrogated 
by  express,  prohibitory,  negative  language  of  the  statutes,  or  by 
necessary  implication  from  affirmative  language  conferring  exclu- 
sive powers  upon  the  probate  tribunals.     This  equitable  jurisdic- 
tion may  be  dormant,  but  except  so  for  as  thus  destroyed  by 
statute,  it  must  continue  to  exist,  concurrent  with  that  held  by 
the  Courts  of  Probate,  ready  to  be  exercised  whenever  occasion 
may  require  or  render  it  expedient"     When  exclusive  jurisdic* 
tion    is  conferred  upon   Probate   Courts  in  respect  to  wills  and 
the  probate  thereof,  Chancery  has  no  jurisdiction  to  establish  and 
carry  into  effect  a  destroyed,  suppressed,  or  spoliated  will.  (Oaines 
V.  C/iew,  2  How.  619;  Kieley  v.  McGlynn,  21  Wall.  503.)   And  it 
seems  to  be  now  the  settled  law  in  England  that  the  Court  of 
Chancery  will  not  entertain  jurisdiction  of  questions  in  relation  to 
the  probate  or  the  validity  of  a  will  which  the  Ecclesiastical  or 
Probate  Court  is  competent  to  adjudicate.     {Kieley  v.  Mc Glynn 
supra.)    V.  S.  §  2356,  is  as  follows :  **  No  will  shall  pass  either 
real  or  personal  estate,  unless  it  is  proved  and  allowed  in  the  Pro* 
bate  Court,  or  by  appeal  in  the  County  or  Supreme  Court ;  and 
the  probate  of  a  will  of  real  or  personal  estate  shall  be  conclusive 
as  to  its  due  execution."     This  section  was  enacted  subsequently 
to  the  decision  of  Mead  v.  Langdon's  Heirs  (supra),  in  the  revision 
of  1839,  and  has  ever  since  been  retained  in  all  subsequent  revis* 
ions.     Rev.  St  a  45,  §  37.     V.  S  §  2355,  provides  that  attested 
copies  of  wills  devising  real  estate  and  of  the  probate  thereof  shall 
be  recorded  in  the  office  of  the  clerk  of  the  town  in  which  the 
land  liea     Id.  §§  2365,  2369,  provide  for   probate   by  Probate 
Courts  of  wills  made  out  of  the  state  or  country  in  which  they 
were  made,  and  of  wills  allowed  in  any  other  of   the  United 
states  or  in  a  foreign  country  according  to  the  laws  of  such  state 
or  country. 

The  case  of  Momingstar  v.  Selby  (15  Ohio,  345),  was  a  bill  in 
chancery  to  establish  a  spoliated  will,  and  the  question  adjudi- 
cated was  whether  chancery,  under  the  Ohio  probate  system,  had 
jurisdiction  to  establish  such  a  will.  The  fifth  section  of  the  con> 
stitution  of  Ohio  provided  that  the  Court  of  Common  Pleas  in 
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each  county  should  have  jurisdiction  of  all  probate  and  testamen- 
tary  matters,  granting  administration,  the  appointment  of  guard- 
ians,  and  such  other  oases  as  should  be  prescribed  by  law.  Section 
4  of  the  act  to  organize  the  Judicial  Courts  had  this  provision : 
**  The  Court  of  Common  Pleas  *  ♦  ♦  shall  have  power  to 
examine  and  take  the  proof  of  wills,  grant  letters  testamentary, 
eta,  and  to  hear  and  determine  all  causes  of  probate  and  testa- 
mentary natura"  (Swan,  St  p.  222.)  The  Supreme  Court  of 
Ohio  in  that  case  held  that  chancery  had  no  jurisdiction  in  re- 
spect to  establishing  such  a  will.  It  said,  referring  to  the  Court 
of  Common  Pleas  as  a  Probate  Court:  '*  The  act  relating  to  wills 
still  keeps  up  and  sustains  the  same  separation  of  jurisdictions. 
The  probate  is  of  the  original  jurisdiction  of  that  court,  and  so 
recognized  by  the  act  in  which  the  proof  is  prescribed,  the  mode 
of  proceeding,  and  the  effect  of  the  record.  And  in  Swanks 
Statutes  (page  996,  §  33),  it  is  declared  that  '  no  will  shall  be 
effectual  to  pass  real  or  personal  estate,  unless  it  shall  have  been 
duly  admitted  to  probate,  etc.,  as  provided  by  the  act.*  The  act 
makes  no  mention  of  any  method  of  establishing  a  will  by  chan- 
cery proceeding.  The  probate  is  treated  as  a  judicial  act  at  law, 
binding  upon  all  parties,  and  final  and  conclusive  upon  all  par- 
tiea  *  *  *  To  test  the  propriety  of  encroaching  in  any 
manner  upon  a  jurisdiction  so  peculiar,  and  which,  from  its  na- 
ture, ought  to  be  exclusive,  let  us  anticipate  some  of  the  diffi- 
culties which  might  flow  from  entertaining  this  bill.  A  decree  in 
chancery  is  not  the  probate  of  a  will.  Hence  a  decree  establish- 
ing a  will  can  not  operate  to  give  it  vitality,  and  is  utterly  power- 
less, or  else  the  thirty-third  section  of  the  statute  relating  to  wills 
must  be  taken  and  held  pro  tanto  repealed  by  the  decree.  The 
decree  and  the  statute  would  speak  different  language  on  the  same 
subject  One  would  say  the  will  of  Morn ingstar  is  effectual  to 
pass  real  and  personal  property,  without  admission  to  probate,  as 
the  act  provides  ;  the  other,  that  it  is  of  no  effect  The  conflict 
is  irreconcilable,  and  the  weaker  in  the  contest  must  give  way. 
Again,  what  would  be  the  effect  if,  after  rendering  a  decree 
either  for  or  against  the  validity  of  the  supposed  lost  will,  a  real 
and  different  will  should  be  produced  ?  Is  the  litigation  a  bar  to 
its  probate?     Does  it  oust  the  Court  of  Common  Pleas  of  juris- 
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diction  ?    Might  not  the  will  then  be  called  for,  be  produced,  be 
proved,  and  admitted  of  record,  and  would  it  not  be  effectual  to 
vest  titles  according  to  the  devises  and  bequests  of  the  testator  ? 
We  think  it  would,  because  the  chancery  proceeding  would  be 
coram  nonjudicCj  and  void,  and  because  the  statute  would  enforce 
its  production,  and  is  express  as  to  the  effect  of  the  probata" 
The  decision  of  this  case  turned  on   the  provision  of  the  law  of 
Ohio  like  V.   S.  §  2S56.     The  jurisdiction  of  chancery  in  the 
settlement  of  estates  under  our  system  of  Probate  Courts,  has  been 
frequently  passed  upon  by  this  court     One  of  the  recent  deci- 
sions on  that  subject  is  Blair  v.  Johnson's  Heirs  (64  Y t  598 ;  24 
Atl.  764),  in  which  case  the  orator  brought  a  bill  for  the  con« 
Btruction  of  a  will.     The   prayer  of  the  will  was  denied  by  this 
coui*t  on  two  gH/unds,  one  of  which  was  that  no  occasion  had 
arisen,  or  was  likely  to  arise,  requiring  a  construction  of  the  will, 
assuming  it  to  be  doubtful     The  other  ground  is  stated  in  the 
opinion   of   the  court  by   Rowell,   J.,   thus:     **But  there  is 
another  point,  not  much  touched  on  in  that  case  {Morse  v.  Ly- 
man, 64  Vt.  167 ;  24  Atl.  768),  that  is  involved  in  this  class  of 
cases.     In  respect  of  the  settlement  of  estates  of  deceased  per- 
sons, the  jurisdiction  of  the  Court  of  Chancery  in  this  state  is  not 
original,  nor  concurrent  with  that  of  the  Probate  Court,  but  is 
special  and  limited,  and  only  in  aid  of  the  Probate  Court  when 
its  powers  are  inadequate.      Further  than   that  the   Court    of 
Obancery  has  nothing  to  do  with  the  settlement  of  such  estates. 
It  follows,  therefore,  that  if,  at  the  time  a  question  as  to  the  con- 
struction of  a  will  needs  to  be  decided,  the  Probate  Court  can 
be  resorted  to,  and  its  jurisdiction  is  adequate  for  the  purpose, 
that  court  must  be  resorted  to,  and  chancery  can  not  be.     It  may 
be  that  this  point  has  not  always   been  kept  in  mind   by  our 
courts,  but  it  is  the  inevitable  deduction  from  our  decisions."    To 
the  same  effect  are  McCollum  v.  Hinckley  (9  Vt   143)  ;  Morse  v. 
Slason  (18  id.  296);  Adams'  Heirs  v.  Adams  (22  id.  50) ;  French 
V.   Wvnsor  (24  id.  402) ;    Merriam  v.  Hemmenway  (26  id.  565) ; 
Boyden   v.  Ward  (88  id.   630);   Bank  v.  Weeks  (53   id.    115); 
Angus  v.  Robinson's  AdmW  (62  id.  60 ;  19  Atl.  998) ;   Morse  v. 
Lyman  (64  Vt  167 ;  24  Atl.  763) ;  Brovm  v.  Brovm  (66  Vt  81 ; 
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28  Aa  666) ;   Ward  v.  Congregational  Church  (66  Vt.  490 ;  29 
Atl.  770) ;  Davis  v.  Eastman  (66  Vt  661 ;  80  AtL  1> 

It  is  said  that  Wetherbee  v.  Chase  (57  Vt  347),  supports  the 
contention  of  the  orators  that  equity  has  jurisdiction  to  establish 
the  will  in  question.  That  case  was  this:  Ichabod  Chase,  by  his 
last  will,  devised  to  his  son,  Wait  Chase,  eighty-seven  acres  of 
land,  upon  condition  that  he  pay  to  the  orators,  the  testator's  in- 
fant grandchildren,  who  were  not  his  heirs,  $600,  to  be  equally 
divided  among  them.  Wait  Chase  was  named  as  executor  in  the 
will.  It  was  allowed  by  the  Probate  CouTt,  and  he  took  an  appeal 
from  the  decision  allowing  it  to  the  County  Court  An  agree- 
ment was  then  entered  into  by  the  heirs  and  widow  of  Ichabod^ 
by  which  the  estate  was  divided  among  them,  by  mutual  convey- 
ances to  each  other.  In  such  division  Wait  Chase  took  absolutely 
the  eigihty-seven  acres  of  land  upon  which  the  legacy  to  the  ora- 
tors was  charged.  By  consent  a  judgment  was  entered  in  the 
County  Court  disallowing  the  will,  which  judgment  was  certified 
to  the  Probate  Court,  and  there  recorded.  At  the  time  of  these 
proceedings  the  orators  were  minors,  without  the  appointment 
or  intervention  of  any  guardian,  and  in  no  wise  parties  to  the 
agreement  The  bill  was  brought  to  charge  the  land  still  owned 
by  Wait  Chase  with  the  payment  of  the  $600  to  the  orators.  It 
was  originally  brought  against  him  alone,  but  by  2Lpro  forma  rul- 
ing of  the  chancellor  the  other  heirs  and  the  widow  were  made 
parties  defendant  Decree  was  that  the  legacy  of  $600,  with 
interest,  was  due  the  orators,  and  that  the  payment  of  the  same 
be  made  a  charge  upon  the  land.  In  passing  upon  the  case  this 
court,  by  Taft,  J.,  said:  "It  is  said  that  the  doctrine  is  settled 
that  a  Court  of  Equity  will  not  entertain  jurisdiction  to  set  aside  a 
will  obtained  by  fraud,  or  establish  one  suppressed  by  fraud;  for 
in  such  cases  the  proper  remedy  is  exclusively  vested  in  the  Probate 
or  Ecclesiastical  Courts.  (Smith,  Man.  Eq.  57;  Story,  Eq.  Jur. 
§  184,  and  note.)  But  it  is  also  aa  well  settled  that,  'where  fraud 
does  not  go  to  the  whole  will,  but  only  to  some  particular  clause. 
Courts  of  Equity  will  lay  hold  of  the  circumstances  to  declare  the 
executor  trustee  for  the  legatee.'  (td.  §  440 ;  Smith,  Man.  Eq. 
67;  Mitf.  Eq.  PI.  257;  1  Perry,  Trusts,  §  183.)  It  is  insisted, 
and  we  think  correctly,  that  the  reason  why  a  court  of  equity  has 
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no  jurisdiction,  either  to  establish  or  set  aside  a  will,  is  that  those 
questions  are  within  the  exclusive  jurisdiction  of  the  Probate 
Courts;  but  that  reason  does  not  extend  to  the  case  at  bar.  The 
proceedings  in  this  cause  do  not  seek  to  establish  the  will  of  Icha- 
bod  Chase,  but  to  charge  upon  the  land  in  question  the  legacy 
given  the  orators,  of  which  they  have  been  deprived  by  the 
fraud  of  the  defendant  Wait.  To  make  the  payment  of  the  leg- 
acy a  charge  upon  the  land,  without  reference  to  establishing 
the  will,  the  Probate  Court  has  no  power  whatever.  The  case, 
therefore,  fails  within  the  general  rule  that  Courts  of  Equity 
have  jurisdiction  in  all  matters  of  fraud.  *  *  *  As  between 
the  parties  to  this  cause,  the  will  may  well  be  considered  as" 
proved  in  the  Probate  Court,  and  the  appeal  vitiated  by  the  fraud 
of  Wait  Chase.  The  orators'  title  to  the  legacy  or  the  land  is  by 
virtue  of  the  decree  of  the  Court  of  Chancery,  not  by  virtue  of 
the  will.  The  effect  of  the  decree  below  was  not  to  establish  the 
will,  and  the  persons  made  defendants  by  order  of  the  chancellor 
are  not  proper  parties  to  this  proceeding;  and  the  "pro  forma  decree 
making  them  such  is  reversed.  As  to  them,  the  bill  should  be 
dismissed;  in  all  other  respects  the  decree  is  affirmed,  and  the 
cause  remanded."  It  may  be  difficult  to  reconcile  this  case  with 
the  adjudged  cases  or  other  authorities  bearing  upon  the  subject. 
The  County  Court,  as  the  Appellate  Probate  Court,  had  ample 
power  to  set  aside  the  disallowance  of  the  will,  and  on  proper 
proof  to  allow  it,  thus  establishing  the  legacy  charged  upon  the 
land.  The  judgment  disallowing  the  will,  though  obtained  by 
fraud,  as  against  the  orators  in  that  case,  was  a  valid  judgment  of 
a  court  of  competent  jurisdiction,  and  binding,  until  vacated  and 
set  aside  by  proper  proceedings  in  that  court,  or  in  some  court 
having  jurisdiction  to  set  it  aside;  yet  the  decree  for  the  orators 
was  rendered  without  setting  it  aside.  The  difficulty  is  not  met 
by  saying  that  the  judgment  of  the  Probate  Court  might  well 
be  treated  as  in  force,  and  the  appeal  vacated  by  the  fraud,  be- 
cause the  appeal  was  in  fact  perfected,  the  judgment  of  the  Pro- 
bate Court  vacated,  and  the  judgment  of  the  County  Court  ren- 
dered disallowing  the  will.  Neither  the  Probate  Court  nor  the 
Court  of  Chancery  had  any  power  to  establish  the  legacy  except 
by  force  of  the  will.     If  there  was  not  a  valid  will,  there  was  no 
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legacy,  and  no  fraud,  and  nothing  to  give  either  court  jurisdiction 
in  respect  to  the  legacy.  The  alleged  fraud  was  not  of  the  char- 
acter in  which  executors  have  been  declared  trustees  for  the  leg- 
atees, under  a  will  properly  proved  and  allowed ;  and  the  decision 
does  not  finally  go  on  that  ground.  {All€7i  v.  Macpfierson,  1 
Phil.  Oh.  133,  affirmed  in  1  H,  L.  Gas.  191;  Kieky  v.  McGlynn 
supra.)  In  Allen  v.  Macpherson^  it  was  claimed  that  a  final  codi- 
cil to  the  will  in  question,  which  revoked  certain  provisions  in  the 
will  favorable  to  the  orator,  and  whch  was  established  by  the  Ec- 
clesiastical Court,  was  obtained  by  the  fraud  of  the  defendant 
A  demurrer  to  the  bill  having  been  sustained,  and  the  bill  dis- 
missed, the  case  went  to  the  house  of  lords  on  appeal,  and  the 
whole  discussion  turned  upon  the  question  whether  or  not  the 
Ecclesiastical  Court  had  jurisdiction  to  inquire  into  the  mattera 
of  fraud  alleged;  and,  the  court  being  of  the  opinion  that  it  had 
jurisdiction,  the  decree  was  affirmed.  Lord  Lyndhurst  also  re- 
vie^ved  the  cases  in  which  a  legatee  or  executor  had  been  declared 
a  trustee  for  other  persons,  and  came  to  the  conclusion  that  they 
had  been  either  questions  of  construction,  or  cases  in  which  the 
party  had  been  named  a  trustee  or  had  engaged  to  take  as  such, 
or  in  which  the  Probate  Court  could  afford  no  adequate  or  proper 
remedy.  The  effect  of  his  reasoning  was  that  where  a  remedy 
is  \vithin  the  power  of  the  Ecclesiastical  Court,  either  by  grant- 
ing or  refusing  probate  of  the  whole  will  or  codicil,  or  of  any  por- 
tion thereof,  a  Court  of  Equity  will  not  interfere.  And  this  was 
the  view  of  a  majority  of  the  law  lords  on  that  occasion,  Lords 
Brougham  and  Campbell  agreeing  with  Lord  Lyndhurst 
•This  seems  to  be  now  the  settled  rule  in  England.  In  the  case  of 
a  foreign  will,  it  was  held  by  the  United  States  Supreme  Court  in 
Armstrong  v.  Lear  (12  Wheat.  170),  that  a  bill  in  equity  could 
not  be  maintained  against  the  personal  representative  of  the  al- 
leged testator  for  a  legacy  until  the  will  had  been  admitted  to 
probate  by  the  court  in  this  country  having  jurisdiction  of  the 
probate  of  wills  and  other  testamentary  matters.  The  division 
of  the  estate  of  lehabod  Chase  by  the  heirs  and  widow,  would  in 
no  wise  have  affected  the  jurisdiction  of  the  Probate  Court  over 
the  same  if  the  will  had  been  established  in  that  court.  But, 
whatever  may  be  thought  of  the  law  or  the  logic  of  the  decision  in 
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Wet?ierbee  v.  Chase,  it  explicitly  declares  that  it  does  not  estab- 
lish the  will,  and  that  a  Court  of  Equity  in  this  state  has  no  juris- 
diction to  establish  or  set  aside  a  will,  and  that  such  jurisdiotion 
is  exclusvely  within  the  jurisdiction  of  the  Probate  Courts. 
Hence  it  is  not  an  authority  for  the  orators  in  the  case  at  bar. 

The  question  as  to  the  effect  of  R.  L.  §  2049,  which  is  the  same 
as  V.  S.  §  2356,  was  before  this  court  i"  Walton  v.  IJalle's  Estate 
(66  Vt.  456;  29  Atl.  803).  The  will  of  John  Walton  had  been 
legally  probated  in  Illinois,  but  not  here;  the  administration  there 
being  ancillary.  In  passing  upon  the  effect  of  the  will  here,  the 
court,  by  Eowell,  J.,  said :  "We  have  no  statute  allowing  that 
prabate  to  make  the  will  effective  to  pass  property  having  its  ^iius 
here,  but,  on  the  contrary,  our  statute  provides  that  no  will  shell 
pass  either  real  or  personal  estate  unless  it  is  proved  and  allowed 
in  the  Probate  Court  or  on  appeal  in  the  County  or  Supreme 
Courts.  (R.  L.  §  2049.)  This,  of  course,  refers  to  property 
located  here.  It  follows,  therefore,  the  will  not  having  been 
proved  and  allowed  here,  that  it  can  not  pass  property  located 
here."  The  Probate  Court,  and  the  County  Court  as  an  Ap- 
pellate Probate  Court,  have  ample  jurisdiction  for  establishing 
spoliated,  suppressed,  and  destroyed  wills.  It  logically  follows 
from  the  express  provisions  of  V.  S.  §  2356,  our  probate  laws,  and 
our  decisions,  as  well  as  the  decisions  of  other  courts,  American 
and  English,  that  the  jurisdiction  of  chancery  to  establish  such 
wills  is  abrogated,  and  we  so  hold.  To  hold  otherwise  would,  in 
effect,  repeal  Id.  §  2356,  and  would  contravene  the  decisions  of 
this  court  in  respect  to  the  exclusive  jurisdiction  of  th-e  Probate 
Courts.  It  is  apparent,  in  view  of  the  fact  that  this  section  was 
enacted  subsequent  to  the  decision  in  Mead  v.  Langdoii^s  Heirs 
{supra)  that  it  was  intended  to  confer  exclusive  jurisdiction  over 
the  proof  and  allowance  of  wills  upon  the  Prabate  Courts,  and 
thus,  by  way  of  appeal  to  the  County  Court,  secure  to  all  persons 
interested  the  right  of  trial  by  jury  of  all  issues  of  fact  involved 
in  the  probate  of  a  will.  (V.  S.  §§  2584,  2595.)  Our  probate 
system  is  thus  made  harmonionfl  and  in  accord  with  the  spirit  of 
the  common  law,  which  regarded  wills  as  muniments  of  title, 
and  to  be  established  as  snch.  The  enactment  of  that  section 
in  the  revision  of  1839  overruled  Mead  v.  Langdon's  Heirs, 
Vol.  IX— 18 
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The  defendants  Eells  and  Sperry  claim  title  to  the  proper^ 
in  question  by  virtue  of  a  certain  conveyance  and  transfers  of  the 
same  to  them  by  Conroe  in  her  life,  and  the  orators  claim  title 
thereto  under  the  alleged  spoliated  will.  Hence  the  issue  pend- 
ing between  the  parties  in  the  County  Court,  though  in  form  the 
question  of  the  probate  of  the  will,  is  in  fact,  so  far  as  the  orators 
are  concerned,  a  question  of  title.  The  ca3e  standing  thus,  juris- 
diction is  not  conferred  upon  the  Court  of  Chancery  to  establish 
the  will,  because  the  orator's  bill  prays  for  an  injunction,  or  for 
equitable  relief  other  than  the  setting  up  of  the  will.  The  case 
is  analogous  in  principle  to  OHjffHh  v.  HiUiard  (64  Vt  643;  25 
Atl.  427),  and  Stetson  v.  Stevens  (64  Vt.  649;  25  Atl.  429),  in 
which  the  title  of  the  orator  was  involved,  and  which  the  Court 
of  Chancery  refused  to  determine,  although  a  temporary  injunc- 
tion was  granted,  and  remitted  him  to  the  court  of  law  to  establish 
his  title.  In  view  of  the  effect  of  V.  S.  §  2356,  chancery  can 
not  draw  to  itself  jurisdiction  to  set  up  a  will  by  granting  some- 
other  equitable  aid.  It  can  only  supplement  where  there  is  a 
shortage  in  the  powers  of  the  Probate  Court  to  protect  the  right* 
of  the  parties,  by  supplying  such  shortage  if  it  comes  within  the 
scope  of  equity,  and  no  more. 

In  a  cause  like  this,  the  Court  of  Chancery  may,  in  its  discre- 
tion, and  for  suflScient  cause  shown,  issue  a  temporary  injunction 
to  prevent  any  disposition  of  the  property  in  controversy,  and 
may  make  such  further  orders  as  may  be  necessary  to  preserve 
the  same,  and  continue  such  injunction  and  orders  in  force  for 
such  reasonable  time  as  may  be  necessary  to  enable  the  orators 
to  establish  the  will  in  the  County  Court.  If  the  will  is  there 
proved  and  allowed,  such  allowance  does  not  necessarily  establish 
the  right  of  the  orators  to  the  property,  as  Conroe  may  have  been 
competent  to  contract  at  the  time  she  executed  the  conveyance 
and  transfers  to  Eells  and  Sperry,  although  not  of  sound  mind  at 
the  time  of  the  alleged  destruction  of  her  will.  If  the  will  is  es- 
tablished, letters  testamentary  or  of  administration  issued,  and  the 
estate  settled  in  due  course  in  the  Probate  Court,  it  may  be  found 
that  the  powers  of  the  Probate  Court  are  inadequate  to  give  the 
orators  such  relief  as  they  may  be  entitled  to  have  to  make  good 
their  title  under  the  will,  and  relieve  it  from  any  cloud  that  de- 
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fendants  Eells  and  Sperry  may  have  cast  upon  it  by  any  unlawful 
act  of  theirs.  In  such  event  chancery  may,  upon  proof  of  the 
probate  of  the  will  in  the  County  Court,  proceed  with  the  cause 
in  aid  of  the  Probate  Court,  and  grant  such  relief  as  the  orators 
may  establish  that  they  are  entitled  to,  which  the  jurisdiction  of 
the  Probate  Court  is  inadequate  to  give.  To  this  end  the  cause 
may  be  retained  by  the  Court  of  Chancery.  (Cfriffith  v.  Hil- 
liardy  and  Stetson  v.   Stevens^  supra;  French  v.  Winsor^  24  Vt 

402;  3  Atk.  17.)  This  view  of  the  case  renders  it  unnecessary 
to  pass  upon  the  effect  of  the  orators  having  elected  to  proceed 
in  the  Probate  Court  for  the  proof  and  allowance  of  the  alleged 
will  and  the  pendency  of  such  proceedings  in  the  County  Court 
on  appeal.  The  pro  forma  decree  of  the  Court  of  Chancery  is 
reversed;  the  demurrer  contained  in  the  answer  of  the  defendants 
Isaac  L.  Eells  and  A.  Elizabeth  Sperry  is  overruled,  and  the  ora- 
tors' bill  adjudged  sufficient;  and  the  answer  of  defendants  Eells 
and  Sperry  is  ordered  brought  f onvard,  from  which,  and  the  ora- 
tors' bill,  it  appears  that  the  proof  and  allowance  of  the  alleged 
last  will  and  testament  of  Lydia  E.  Conroe,  deceased,  late  of  Mid- 
dlebury,  in  the  county  of  Addison,  and  under  which  will  the  ora- 
tors claim  title,  is  in  controversy.  Therefore,  the  cause  is  re- 
manded to  th-e  Court  of  Chancery,  with  direction  to  that  court 
to  retain  the  case,  and  to  make  such  further  temporary  orders  as 
may  be  necessary  to  preser\'e  the  property  in  conta*oversy,  and  to 
continue  such  orders  and  the  injunction  for  such  time  as,  in  the 
opinion  of  said  court,  may  be  necessary  to  enable  the  orators  to 
prove  and  establish  said  will  in  the  County  Court  where  proceed- 
ings for  the  probate  thereof  are  now  pending;  and,  in  default  of 
the  orators  so  proving  and  establishing  said  will  within  the  time 
limited  as  aforesaid,  their  bill  to  be  dismissed,  with  costs  to  the 
defendants.  If  within  the  aforesaid  time  the  orators  prove  and 
estaiblish  said  will  by  a  final  judgment  of  the  County  and  Supreme 
Court,  let  the  Court  of  Chancery  further  retain  said  oause;  and  if, 
in  due  administration  of  the  estate  of  said  Conroe,  the  jurisdiction 
and  powers  of  the  Probate  Court  for  the  district  of  Addison 
prove  inadequate  to  establish  and  protect  the  rights  and  title  of 
the  orators  under  said  will  in  the  property,  personal  and  real,  in 
controversy,  the  Court  of  Chancery  is  directed  to  further  proceed 
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with  said  oau^  to  the  extent  of  granting  the  orators  such  relief 
in  the  premises  as  they  may  be  entitled  to  in  equity,  and  which 
the  powers  and  jurisdiction  of  said  Probate  Court  are  inadequate 
to  grant  If  such  ancillary  aid  of  the  Court  of  Chancery  shall 
not  be  needed,  then,  finally,  let  the  bill  be  dismissed  upon  such 
terms  in  respect  to  costs  as  that  court  may  deem  equitable;  defend- 
ants Eells  and  Sperry  to  recover  their  costs  in  this  court. 


Note.— PROBATE  JURISDICTION. 

&.  Juriadiction  and  its  incidents. 

b.  Tendency  is  toward  the  extension  of  equity  powers. 

c.  Views  of  Mr.  Beacli. 

d.  Of  Judge  Woerner. 

e.  Massacliusetts  regulations  on  the  subject. 

f.  Extended  tabulation  of  jurisdictional  attributes. 

a.  Jurisdiction  and  its  incidents.— The  decision  in  the  principal  case 
once  more  brings  into  prominence  a  question  that  still  stands  for  much  that  is 
in  dispute.  Acute  practitioners  long  ago  discovered  that  the  most  effective 
way  of  prolonging  a  case,  harassing  the  adversaries,  and  securing  the  attention 
of  the  Appellate  Court,  was  to  allege  a  want  of  jurisdiction  in  the  court  of  first 
instance.  Of  course  such  a  plea,  if  sustained,  was  fatal  to  any  subsequent 
proceedings,  and  disastrous  as  well  to  much  that  had  already  been  accom- 
plished. But  apart  from  any  advantages  gained  through  sharp  practice  and 
•dilatory  pleas,  there  has  existed  in  many  jurisdictions  a  vexatious  degree  of 
uncertainty,  and  in  the  case  under  review  we  find  an  acute  phase  of  the  diffi- 
culty presented.  As  a  preliminary  inquiry,  it  may  be  well  to  reach  some  defl. 
nite  conclusion  as  to  what  jurisdiction  is,  and  in  that  particular  I  shall  refer  to 
the  various  comprehensive  definitions  given  by  Mr.  Anderson.  Jurisdiction, 
according  to  this  noted  lexicographer,  imports  the  power  to  hear  and  determine 
the  subject-matter  in  controversy  between  parties  to  a  suit,  to  adjudicate  or 
exercise  any  j  idicial  power  over  them.  (Rhode  Island  v.  Massachusetts,  12 
Pet.  *718  [1838],  Baldwin,  J.)  More  properly  it  may  be  said  to  refer  to  the 
power  of  the  court  over  the  parties,  the  subject-matter,  the  res  or  property  in 
•contest,  and  the  authority  of  the  court  to  render  the  judgment  or  decree  which 
It  assumes  to  make.    (Citing  Cooper  v.  Reynolds,  10  Wall.  818.) 

By  the  phrase  '*  jurisdiction  over  the  subject-matter  "  is  meant  the  nature  of 
the  cause  of  action  or  relief  sought;  and  this  is  conferred  by  the  sovereign 
authority  which  organizes  the  court,  and  is  to  be  sought  for  in  the  general 
nature  of  its  powers  or  in  the  authority  especially  conferred.  Jurisdiction  of 
the  "person  "  is  obtained  by  the  service  of  process,  or  by  the  voluntary  appear- 
ance of  the  party  in  the  progress  of  the  cause.  Jurisdiction  of  the  "  ret "  is 
obtained  by  seizure  under  process  of  the  court,  whereby  it  is  held  to  abide  such 
order  as  the  court  may  make  concerning  it.    (Cooper  v.  Reynolds,  ante.) 
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Briefly  it  maj  be  said  that  when  a  case  is  within  the  power  of  a  given  ooart> 
that  court  is  said  to  have  jurisdiction  of  it.  And  this  Jurisdiction  may  be 
either  exclusive  or  concurrent.  A  court  is  said  to  have  exclosive  Jurisdiction 
of  a  case,  when  it  can  not  be  brought  before  any  other  court;  and  to  have  con- 
current jurisdiction  when  the  case  may  be  brought  before  some  other  court 
(Walker's  Am.  Law,  118.)  Again,  jurisdiction  may  be  either  original  or 
appellate.  The  jurisdiction  is  original  in  a  given  court,  when  first  proceed- 
ings may  be  commenced  in  that  court;  and  it  is  appellate,  when  the  proceed- 
ings must  be  commenced  originally  in  some  other  court,  and  are  thence  trans- 
ferred for  revision  or  correction  to  the  court  in  question. 

Jurisdiction,  as  applied  to  a  court,  means  the  right  of  exercising  the  functions 
of  a  legal  tribunal.    The  power  to  hear  and  determine  a  cause  is  Jurisdiction. 

The  statutes  of  several  states  have  committed  the  settlement  of  estates  of 
deceased  persons  exclusively  to  the  Courts  of  Probate. 

That  court,  then,  in  making  all  such  orders  as  are  necessary  in  the  ordinary 
settlement  of  the  estate,  is  acting  within  its  jurisdiction.  The  decrees  of  a 
Court  of  Probate  on  matters  within  its  jurisdiction  are  as  conclusive  as  the 
decisions  of  any  other  court  of  record.  (Dickinson  v.  Hayes,  88  Conn.  432; 
Mix's  Appeal,  85  id.  122;  Kellogg  v.  Johnson,  88  id.  269;  Shelton  and  another 
V.  Hadlock,  62  id.  148.) 

b.  Teadeney  is  toward  the  extension  of  equity  powers.— It  abund- 
antly appears  in  a  number  of  decisions  that  Probate  Courts  possess,  in  no 
inconsiderable  degree,  equity  powers.  The  extent  of  these  powers  varies 
somewhat  in  different  jurisdictions,  and  we  trace  a  tendency,  in  what  is  known 
as  the  Code  states  to  extend  these  powers  in  a  liberal  and  unsparing  manner. 
This  characteristic  of  the  Code  states  results,  perliaps,  from  the  complete 
emancipation  from  the  trammels  of  the  old  common-law  system.  A  legis- 
lature liberal  enough  to  discard  that  system  and  adopt  the  reformed  pro- 
cedure is  quite  likely  to  invest  the  Probate  Courts  with  ample  authority  to  act 
extensively  in  any  way  that  sliall  best  effectuate  the  rights  and  interests  of 
heirs  and  devisees.  Certainly  it  must  be  obvious  that  such  courts  should  fre- 
quently direct  the  specific  performance  of  contracts.  Chief  Justice  Gray,  now 
of  the  United  States  Supreme  Court,  in  a  recent  case,  arising  in  Massachusetts, 
held  that  the  jurisdiction  to  enforce  specific  performance  of  written  agreements 
of  persons  was  conferred  upon  Probate  Courts,  and  that  such  power  was  con- 
current with  the  Supreme  Court  of  Judicature  in  equity  matters  and  of 
personal  property.  It  is  not  an  unusual  thing  to  find  these  courts  compelling 
a  recusant  bidder  at  an  auction  sale  to  comply  with  the  terms  of  his  bid. 

Upon  this  question  of  jurisdiction  it  is  pertinent  to  remark  that  when  a 
Probate  Court  has  once  assumed  jurisdiction  over  tlie  subject-matter,  during 
the  pendency  of  the  question  raised  and  while  the  court  still  has  charge  of  the 
matter,  no  other  court  will  assume  to  interfere,  and  even  courts  of  concurrent 
jurisdiction  will  decline  to  exercise  any  rights  in  the  premises  so  long  as  the 
Probate  Court  has  the  matter  under  Judicial  advisement.  (Rice's  "Ptobate 
Uw,"  617.) 

"  When  any  deceased  person  was  bound  by  a  contract  in  writing  to  convey 
any  real  estate,  a  specific  performance  by  the  executor  or  administrator  may  be 
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decreed  in  the  Probate  Court,  in  all  cases  where  the  deceased,  if  living,  could 
be  compelled  to  execute  a  conveyance.  This  is  done  upon  the  petition  of  the 
person  entitled  to  conveyance."    (Gray's  Probate  Law,  gg  542,  648.) 

c.  Views  of  Mr.  Beach.— Mr.  Beach,  in  his  recent  contribution  lo  the 
equity  literature  of  the  period,  says,  in  reference  to  this  subject: 

"The  jurisdiction  of  chancery  over  decedents' estates  is  well  established, 
but  in  the  several  states  of  the  Union  special  courts  having  jurisdiction  over 
such  estates  have  been  generally  established,  called  Probate  Courts,  Orphans' 
Courts,  Surrogate  Courts,  and  the  like,  and  these  possess  by  statute  nearly  all 
the  powers  formerly  possessed  by  the  Courts  of  Chancery  and  Ecclesiastical 
Courts  in  England.  Courts  of  Equity  have,  however,  concurrent  jurisdiction; 
and  although  their  equitable  jurisdiction  may  have  been  displayed  in  ordinary 
cases  by  the  probate  system,  yet  it  is  not  abrogated  by  statutes  conferring 
jurisdiction  on  Probate  Courts.  But  while  Courts  of  Equity  have  concurrent 
Jurisdiction  with  Probate  Courts  in  the  matter  of  administration,  they  will  not 
generally  interfere  in  the  administration  of  estates,  except  in  aid  of  Probate 
Courts,  where  the  powers  of  those  are  inadequate  to  the  purposes  of  perfect 
justice.  And  where  the  jurisdiction  of  a  Probate  Court  has  once  properly 
attached,  no  other  court  will  interfere  or  go  behind  its  judgments  or  decrees, 
without  special  and  sufficient  reasons.  (2  Beach*s  Eq.  Jur.,  §  1088,  citing 
Peyser  v.  Wendt,  87  N.  Y.  822;  Re  Underbill,  117  id.  471;  Riggs  v.  Cragg.  89 
id.  488;  Hadden  v.  Lundy,  59  id.  820;  Chipman  v.  Montgomery,  68  id.  235; 
Seymour  v.  Seymour,  4  Johns.  Ch.  409;  Thompson  v.  Brown,  id.  619;  Whit- 
ney V.  Morris,  4  Edw.  Ch.  5;  Wood  v.  Brown,  84  N.  Y.  887;  Busch  v.  Busch. 
12  Daly,  480;  Bowen  v.  Irish  Presb.  Cong.,  6  Bosw.  246;  Pitman  v.  Johnson. 
85  Hun,  41;  Spelman  v.  Terry,  74  N.  Y.  448;  Dobyns  v.  McGovern,  15  Mo. 
662;  Garton  v.  Botts,  78  id.  274;  Clark  v.  Henry,  9  id.  889;  Grattan  v.  Grattan. 
18  111.  167;  Wade  v.  American  Col.  Soc,  7  Smedes  <&  M.  824;  McGowan  v. 
Lufburrow.  82  Ga.  528;  14  Am.  St.  Rep.  178;  Adams  v.  Adams,  22  Vt.  50.  58; 
Bryan  v.  Hickson.  40  Ga.  405;  Irvin  v.  Bond,  41  id.  680;  Jeter  v.  Barnard,  42 
id.  48;  Hays  v.  Cockrell,  41  Ala.  75;  Carswell  v.  Spencer,  44  id.  204;  Howard 
V.  Slagle,  52111.  886;  Cleere  v.  Cleere,  82  Ala.  581;  Vaughan  v.  Suggs,  id. 
857;  McCook  v.  Pond.  72  Ga.  150;  Finger  v.  Finger,  64  N.  C.  188;  Freeman 
V.  Reagan,  26  Ark.  878;  Ragsdale  v.  Holmes,  1  S.  C.  91;  Fleming  v.  McKes- 
son, 8  Jones*  Eq.  816;  Breckenridge  v.  Holland,  2  Blackf.  277.  See  Allen  v. 
Clark,  id.  848;  Gaflford  v.  Dickinson,  37  Kans.  287;  Clark  v.  Head,  75  Ala. 
878;  Mayo  v.  Tudor,  74  Tex.  471;  Christy  v.  Libby,  2  Daly,  418;  Chipman 
V.  Montgomery,  68  N.  Y.  286;  Seymour  v.  Seymonr,  4  Johns.  Ch.  309;  Free- 
land  V.  Daasey,  25  111.  294;  Heustis  v.  Johnson,  84  id.  01;  Cowdrey  v.  Hitch- 
cock, 103  id.  265;  Harris  v.  Douglass.  64  id.  466;  Winslow  v.  Leland.  128  id. 
804;  Gofl  V.  Robinson,  60  Vt.  633;  Partridge  v.  Partridge's  Exr's  (N.  J.).  19 
Atl.  Rep.  662;  Miller  v.  Pettit,  16  N.  J.  L.  421;  Vreeland  v.  Vreeland's  Adm'r, 
16  N.  J.  Ev.  512.) 

d.  Of  Judge  Woerner. — ^The  distingulBhed  authors  above  quoted  are  sup- 
plemented in  their  position  by  Judge  Wobuner,  whose  recent  work  on  the 
Law  of  Administration  is  Justly  regarded  as  high  authority  by  both  bench  and 
bar,  while  his  extended  experience  in  all  the  minutise  and  detail  of  probata 
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controversy  has  placed  him  beyond  criticism  in  this  branch  of  law.  His  em- 
phatic indorsement  of  the  proposition  we  seek  to  defend  will  go  far  toward 
harmonizing  the  discordance  with  which  the  topic  has  been  heretofore  infested. 
His  Honor  says  (section  146): 

"  Courts  of  probate  in  America  are  entitled  to  the  sanction  which  every 
court  of  record  holds;  they  are  not  to  be  classed  with  those  tribunals  which 
have  no  authority  beyond  special  powers  for  the  performance  of  specific 
•duties,  little  or  in  nowise  relating  to  the  general  administration  of  justice, 
whose  modes  of  proceeding  are  prescribed  by  the  statute,  but  are  of  that  class 
of  courts  whose  judgments,  like  those  of  the  Federal  Courts,  are  held  good 
without  a  recital  of  the  facts  upon  which  they  rest.  The  subject  of  the  va- 
lidity of  judgments  and  decrees  of  Probate  Courts  is  more  fully  considered 
hereafter. 

"They  are  in  most,  if  not  all,  of  the  states  courts  of  record,  having  a  public 
«eal  and  a  clerk,  or  authority  in  the  judge  to  net  as  clerk,  organized  process, 
and  executive  officers,  as  well  as  stated  terms  and  continuing  functions. 
Within  the  field  of  their  jurisdiction  they  are  as  much  a  branch  of  the  judi- 
ciary of  the  state  as  any  court  of  general  or  plenary  powers.  As  Judicial  tri- 
bunals they  have  the  inlierent  power  of  such  to  punish  for  contempt  to  the 
same  extent  as  Common  Law  Courts,  to  compel  obedience  to  their  orders  and 
decrees,  and  their  Judgments  upon  matters  within  their  jurisdiction  are  en- 
forced, usually,  by  the  same  means  which  are  at  the  disposal  of  Common  Law 
and  Chancery  Courts.  Their  orders,  judgments  and  decrees  are  therefore  as 
conclusive  upon  the  parties  to  the  record,  until  reversed  or  annulled  on  appeal, 
writ  of  error,  or  direct  proceeding  in  chancery,  for  fraud,  as  decrees  in  chan- 
cery or  Judgments  at  law;  but  if  want  of  Jurisdiction  appears  from  the  face 
of  the  proceedings,  they  are,  like  the  Judgments  of  any  court  under  like  cir- 
cumstances, merely  void." 

'  *  Many  of  the  American  Courts  of  Probate  were,  in  early  Colonial  times, 
modelled  after  the  Ecclesiastical  Courts;  hence  the  necessity  of  the  same  rule  as 
Applicable  to  their  acts,  and  the  early  American  cases  so  holding." 

e.  Massaehasetts  regnlations  on  the  subject.— In  Massachusetts  the 
Supreme  Court  has  no  original  jurisdiction  of  probate  matters.  A  right  of  ap- 
peal to  this  court  exists  from  any  order  or  decree  of  the  Probate  Court.  Upon 
such  appeal,  the  whole  matter  involved  in  the  order  or  decree,  both  of  law  and 
fact,  is  heard  and  tried  in  this  court,  and  the  court  may  affirm  or  reverse  the 
decree  below,  or  may  make  such  order  and  decree  as  the  Probate  Court  ought 
to  have  made.  The  statutes  provide  that,  after  an  appeal  is  taken,  all  proceed- 
ings in  pursuance  of  the  decree  or  order  appealed  from  shall  "  be  stayed  until 
the  determination  of  the  Supreme  Court  of  Probate  is  had;  but  if  on  such  ap- 
peal such  decree  or  order  is  affirmed,  it  shall  thereafter  be  of  full  force  and 
validity."    (Pub.  Sts.,  c.  166,  sec.  12.) 

Speaking  exactly,  it  is  not  correct  to  say  that  an  order  or  decree  is  vacated 
by  an  appeal;  it  is  suspended,  but,  upon  being  affirmed  by  the  Supreme  Court, 
it  takes  effect  and  operates  as  a  decree  of  the  Probate  Court,  and  any  inter- 
-raediate  action  which  may  have  been  had  under  the  decree  is  valid.  (Dunham 
▼.  Dunham,  16  Gray,  677.)    It  is  to  be  borne  in  mind,  that  an  appeal  does  not 
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remove  the  cause  to  this  court,  but  only  the  question  of  the  validity  and  pro- 
priety of  the  decree  appealed  from.     The  Probate  Court  still  retains  jurisdic- 
tion over  the  cause  and  the  parties. 

It  is  therefore  not  like  the  cases  where  the  effect  of  an  appeal  is  to  remove 
the  case  to  the  Appellate  Court,  as  in  appeals  from  Municipal,  Police,  or  Dis- 
trict Courts  to  the  Superior  Court,  or,  under  the  old  practice,  from  the  Court 
of  Common  Pleas  to  the  Supreme  Judicial  Court.  In  such  cases  it  is  clear  that 
the  Inferior  Court  can  not  entertain  any  motion,  or  take  any  action  in  the  case, 
because  the  whole  case  is  taken  out  of  its  jurisdiction.  On  the  other  hand,  in 
the  modern  practice,  the  case  is  not  removed  from  the  Superior  Court  to  thia 
Court  by  an  appeal,  or  by  exceptions,  or  by  report,  but  only  the  questions  of 
law  the  decision  on  which  is  objected  to.  The  case  remains  in  the  Superior 
Court,  and  is  open  to  a  motion  in  that  court  to  arrest  judgment,  to  grant  a  new 
trial,  or  to  allow  amendments,  altliough  the  rescript  of  the  Supreme  Judicial 
Court  has  directed  judgment  for  the  plaintiff  or  for  the  defendant.  (Terry  v. 
Brightman,  188  Mass.  536,  and  cases  cited.) 

A  probate  appeal  lies  between  these  two  classes  of  cases.  It  does  not  bring 
the  cause  to  the  Supreme  Court  of  Probate;  that  remains  within  the  jurisdic- 
tion of  the  Probate  Court;  it  does  more  than  to  bring  here  the  question  of  law 
ruled  on  by  the  Probate  Court;  it  brings  the  whole  question,  including  both 
law  and  fact,  whether  the  decree  appealed  from  is  invalid  for  any  of  the  rea- 
sons of  appeal  assigned  by  the  appellant.  We  think  it  more  nearly  resembles, 
an  appeal  under  our  present  practice  from  the  Superior  Court  to  the  Supreme 
Judicial  Court,  though  more  extensive  in  its  scope;  and,  upon  the  whole,  we 
are  of  opinion  that  it  is  more  in  harmony  with  our  system,  and  more  convenient 
in  practice,  that  a  motion  for  a  new  trial  or  rehearing  of  a  decree  of  the  Pro* 
bate  Court,  affirmed  by  the  Supreme  Court  of  Probate,  should  be  heard  in  the 
first  instance  in  the  Probate  Court. 

Such  a  practice  prevails  in  regard  to  reopening  and  revising  accounts  of  ex- 
ecutors, administrators,  trustees,  or  guardians.  Under  our  system  the  Probate 
Court  has  the  jurisdiction  and  power  to  reopen  an  account,  even  to  the  extent 
of  rehearing  and  revising  a  matter  in  dispute,  which  has  been  previously  heard 
and  determined  by  the  Probate  Court,  and,  upon  appeal,  by  this  court.  (Pub. 
Sts.,  c.  144,  sec.  9;  Blake  v.  Pegram,  101  Mass.  592,  and  109  id.  541;  Wig- 
gin  V.  Swett,  6  Met.  194.) 

It  is  said  generally  in  Waters  v.  Stickney  (12  Alleo,  115),  that  it  is  impossi- 
ble to  deny  the  power  of  the  Probate  Court  "to  correct  errors  arising  out  of 
fraud  or  mistake  in  its  own  decrees;"  and  the  same  thing  is  held  in  substance 
in  Oale  v.  Nickerson  (144  Mass.  415). 

The  language  of  the  Massachusetts  statute  relating  to  appeals  from  the  Pro- 
bate Court  is  very  broad,  and  is  as  follows:  "A  person  aggrieved  by  an  order^ 
sentence,  decree,  or  denial  of  a  Probate  Court  or  of  a  judge  of  such  court  may, 
except  in  cases  otherwise  provided  for,  appeal  therefrom  to  the  Supreme  Judi- 
cial Court."  (Pub.  Sts.,  c.  156,  sec.  6.)  There  is  nowhere  any  provision  tak- 
ing away  the  right  of  appeal  from  a  decree  of  the  Probate  Court  denying  it 
petition  to  vacate  and  annul  one  of  its  judgments  on  the  ground  of  fraud.  lo^ 
Gale  V.  Nickerson  (tiH  9upra),  which  was  a  case  where  there  was  an  appeal 
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from  the  refusal  of  the  Probate  Court  to  reopen  a  decree  allowing  the  will  of 
John  NickersoD,  on  the  ground  that  it  had  been  obtained  by  fraud,  not  only 
did  the  right  to  appeal  pass  without  question,  so  far  as  the  reported  case  shows, 
but  it  was  expreiffily  upheld  by  this  court.  We  see  nothing  in  the  nature  of  a 
decree  of  adoption  which  should  deprive  parties  on  the  one  side  or  the  other 
of  the  right  to  appeal  from  the  dismissal  or  allowance  by  the  Probate  Court  of 
a  petition  to  reox)en  and  annul  it  on  the  ground  of  fraud.  (Tucker  v.  Fisk, 
154  Mass.  675.) 

f.  Extended  tabalation  of  Jarisdiotional  attribates.— A  resum6  of 
the  Jurisdictional  attributes  of  the  American  Probate  Courts  may  be  of  value 
in  this  connection,  especially  as  no  tabulation  of  these  various  powers  has  ever 
been  brought  to  the  attention  of  the  present  editor,  that  seems  to  embrace  tbe 
entile  range  of  this  peculiar  Jurisdiction.    These  courts  are  empowered: — 

1.  To  take  proof  of  the  execution  of  wills,  and  to  admit  them  to  probate. 

2.  To  grant  letters  testamentary  and  of  administration. 

8.  To  swear  executors  or  administrators  to  the  truth  of  the  inventories  and 
accounts  exhibited  by  them. 

4.  To  call  administrators  to  account;  to  decree  the  just  and  equal  order  of 
distribution  after  the  payment  of  debts  and  expenses;  to  compel  administrators 
to  observe  and  pay  the  same;  and  to  enforce  it  by  execution  against  the  per- 
aon. 

6.  To  hear  and  determine  any  cause  touching  a  legacy  or  bequest  in  any 
will;  to  decree  the  payment  of  it,  and  to  enforce  it  by  execution  against  the 
person. 

6.  To  order  the  admeasurement  of  dower  upon  the  application  of  the 
widow,  of  any  lieir,  or  of  the  guardian  of  a  minor. 

7.  To  order  the  sale  of  real  estate  for  tlie  payment  of  debts  when  the  per- 
sonal estate  was  insufficient,  and  when  the  real  estate  proved  insufficient,  to 
divide  the  proceeds  after  the  payment  of  expenses  proportionately  among 
creditors;  to  confirm  all  such  sales,  and  direct  conveyances  to  be  made  by  ex- 
ecutors or  administrators,  and  to  order  the  mortgaging  or  leasing  of  the  real 
estate  of  any  testator  or  intestate  for  the  same  purpose,  where  Infants  are  in- 
terested. 

8.  To  appoint  guardians  for  infants,  as  the  chancellor  might  do. 

9.  To  record  all  wills  proved  before  them,  with  the  proof  thereof,  letters 
testamentary  and  of  administration  granted  by  them,  with  all  things  concern- 
ing the  same,  all  orders  or  decrees  made  by  them  for  the  sale  of  real  estate, 
and  all  instruments,  writings,  or  documents  of  a  like  nature,  left  unrecorded 
by  their  predecessors,  and  to  complete  the  unfinished  business  of  their  prede- 
cessors. 

10.  To  institute  inquiry  respecting  the  personal  estate  of  intestates,  not  de- 
livered to  the  public  administrator,  nor  accounted  for  lawfully  by  persons 
into  whose  hands  it  was  supposed  to  have  fallen. 

It.  They  had  authority  to  compel  the  attendance  of  witnesses,  the  produc- 

tSon  of  wills,  documents,  or  writings,  and  for  disobedience  in  such  cases,  to 

commit  the  party  offending  for  contempt;  and,  lastly,  in  all  matters  submitted 

to  their  cognizance,  they  were  authorized  to  proceed  according  to  the  course 

Vol,  IX— 14 
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of  the  court  having,  by  the  common  law,  jurisdiction  of  such  mattero,  except 
80  far  as  they  were  restricted  by  statute;  aod  they  liad  such  incidental  powers 
as  were  necessary  to  carry  those  which  were  necessary  into  effect.  (N.  Y. 
Burr.  Ct.,  1862.  Brlcit's  Estate,  15  Abb.  Pr.  12;  and  see  Kohler  v.  Knapp,  17 
[above].) 


Elizabeth  Austin  vs.  Frank  E.  Bailey. 

[168  Mass.  270;  89  N.  E.  Rep.  1022.] 
Present  :~FiBLD,  0.  J.,  Allen,  Holicbs,  Enowlton,  <&  Barker,  JJ. 

Will — Petition  by  devisee  for  instructions — Statute — 
Writ  of  entry — Action  for  the  construction  of  a 
will. 

On  a  petition  to  this  court  by  A.,  asking  for  the  construction  of  a  provision  of 
a  will  to  the  effect  that  certain  real  estate  on  the  decease  of  the  life  tenant, 
who  was  the  testatrix's  husband,  should  go  to  ''my  sister  A.,  and  in  case 
of  her  death  before  the  death  of  my  said  husband,  then  to  her  heirs  at 
law,  and  to  my  niece  B.  and  my  nephew  C,  to  have  and  to  hold  the 
same  to  them  equally  and  as  tenants  in  common,"  the  court  said  that  the 
petition  would  not  lie,  as  this  was  not  a  case  in  which  the  petitioner  had 
any  duties  to  perform  under  the  will,  or  needed  the  instruction  of  the 
court  as  to  any  duties  arising  in  the  administration  of  the  testatrix's 
estate,  but  that  as  the  case  had  been  fully  argued,  and  as  all  parties 
desired  an  opinion,  it  would  say  that  it  was  of  opinion  that  A.  took  only 
one  undivided  third  part  of  the  real  estate,  and  that  B.  and  C.  each  took 
an  undivided  third  part. 

Petition,  by  a  legatee  under  the  will  of  Jane  Manning,  for 
the  construction  thereof.  Hearing  before  Field,  C.  J.,  who 
reserved  the  case,  on  the  petition,  answer,  and  agreed  facts,  for 
the  consideration  of  the  full  court. 

Cask  reserved  at  a  term  of  the  Suoerior  Court  held  in  and  for 
the  county  of  Middlesex. 

Hon.  W.  A.  Field,  Presiding  Judga 

. 

FiKLD,  C.  J. — This  is  a  petition  for  the  construction  of  the  will 
of  Jane  Manning.  The  petitioner  claims,  under  the  fourth  article 
of  the  will,  title  in  fee  simple  to  the  whole  of  certain  real  estate 
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in  Somerville ;  Timothy  Manning,  the  hasbana  of  the  testatrix, 
having  died  on  August  7,  1898.  The  respondent  claims  title  to 
two  undivided  third  parts  of  said  real  estate  under  the  same 
article  of  the  will,  having  purchased  the  interest  of  Timothy 
Horrigan  and  of  Annie  M.  Horrigan  in  said  estate.  The  respond- 
ent is  in  possession  of  the  property.  It  is  plain  that  this  is  not 
a  case  in  which  the  petitioner  has  any  duties  to  perform  under 
the  will,  or  where  she  needs  the  instruction  of  the  court  as  to  any 
duties  arising  in  the  administration  of  the  estate  of  Jane  Man- 
ning. So  far  as  appears,  the  dispute  does  not  in  any  way  con- 
cern the  administration  of  that  estate.  (See  Healy  v.  Beed^  153 
Mass.  197 ;  26  N.  R  404)  The  whole  question  in  the  case 
relates  to  the  extent  of  the  title  of  the  parties  to  the  real  estate  of 
which  the  respondent  is  in  possession.  Both  parties  derive  their 
titles  under  the  will  of  Jane  Manning,  but  this  does  not  entitle 
either  to  ask  this  court  by  petition  for  instructions  upon  the 
proper  construction  of  the  will.  This  would  be  manifest  if  this 
petition  were  regarded  as  a  bill  in  equity  asking  for  instructions ; 
but  it  is  said  that  it  may  be  regarded  as  a  petition,  under  Pub. 
St  a  127,  §  84.  (See  St  1891,  c.  415,  §  5.)  We  arc  of  opinion 
that  this  section  of  the  Public  Statutes  must  be  confined  to 
matters  and  questions  necessary  to  be  determined  in  the  adminis* 
tration  of  estates  under  willa  Under  this  petition  we  can  not 
give  to  the  petitioner  any  effective  remedy  to  recover  possession 
of  the  real  estate,  or  of  any  part  of  it  to  which  we  may  think  she 
is  entitled.  The  posi'tion  of  the  ptirties  is  much  the  same  as  if 
they  claimed  title  under  a  deed  the  construction  of  which  is  in 
doubt  The  true  remedy  of  the  petitioner  is  by  writ  of  entry, 
in  the  trial  of  which  it  would  be  necessary  to  determine  the 
meaning  of  this  article  of  the  will.  But  as  the  parties  have  fully 
argued  the  somewhat  difficult  question  as  to  the  construction  to 
be  given  to  the  clause  of  the  will  under  which  they  both  claim 
title,  and  as  they  are  all  the  parties  interested  in  the  question  and 
both  desire  our  opinion  on  it,  we  have  considered  it,  and,  under 
the  circumstances,  think  it  best  to  say  that,  in  our  opinion,  the 
petitioner  took  only  one  undivided  third  part  of  the  real  estate 
under  the  fourth  article  of  the  will,  and  that  Annie  M.  Horrigan 
and  Timothy  Horrigan  each  took  an  undivided  third  part     The 
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petition  mast  be  dismissed,  as  not  stating  a  case  in  which  the 
petitioner  can  ask  the  court  to  give  instructions  upon  the  con- 
struction to  be  given  to  a  will. 
Petition  dismissed. 


Smith  et  al.  vs.  Wilson  et  cd. 

[Supreme  Court  of  Georgia;  August  8,  1696;  26  South.  Rep.  687.] 

Decedents'  estates — Sales  by  widow  and  administratrix — 
stjfficienoy  of  deed — instructions — harmless  error 

It  was  lawful  in  1857  for  a  widow,  who  was  the  administratrix  of  her  deceased 
husband,  after  selling  and  conveying  in  her  individual  name  and  right  her 
life  estate  in  the  land  which  had  been  assigned  to  her  as  dower,  to  sell,  as 
administratrix,  the  reversion  therein;  such  sale  being  made  under  an  order 
of  the  court  of  ordinary  granting  her  leave,  as  udministratrix,  to  aeU  all 
the  realty  of  her  intestate. 

In  the  present  case  the  deed  from  the  administratrix  to  the  purchaser  at  the 
sale  in  question  sufficiently  described  the  land  embraced  in  the  reversion. 

The  charge  complained  of  was  not  adjusted  to  the  issues  involved,  but  as  the 
verdict,  under  the  evidence,  was  manifestly  right,  it  should  not  be  dis- 
turbed. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bockdale  county. 

R  H.  Clark,  Judge. 

Action  by  Thomas  H.  Smith  and  others  against  John  T.  Wilson 
and  others  to  recover  land.  From  a  judgment  for  defendants, 
plaintiflEs  bring  error.    Affirmed. 

The  following  is  the  official  report : 

Suits  to  recover  70  acres  of  land  in  the  northeast  corner  of  lot 
805  in  formerly  Newton,  now  Rockdale,  county,  were  brought  by 
Thomas  H.  Smith  and  others,  children  and  heirs  at  law  of  Hillman 
Smith  and  his  wife,  Amanda  R,  and  by  certain  grandchildren, 
whose  parents  were  dead.  The  youngest  child  of  Hillman  and 
Amanda  R  Smith  was  born  in  1852,  and  died  in  1880.     Hillman 
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Smith  died  in  1854,  in  possession  of  lot  805,  which  had  been  con- 
veyed to  him  in  1850  bj  deed  reciting  a  consideration  of  $305. 
His  widow,  Amanda  R,  was  appointed  administratrix  of  his  estate 
by  the  Court  of  Ordinary  of  Newton  county,  which  court  on  Sep- 
tember 3,  1856,  passed  an  order  granting  her  leave  to  sell  the  real 
estate  of  the  deceased  for  the  benefit  of  his  heirs  and  creditors. 
She  applied  to  the  Superior  Court  of  Newton  County  for  dower ; 
stating  in  her  application  that  Hillman  Smith  died  on  June  15, 
1854,  possessed  of  lot  305.  Upon  this  application,  with  the  re- 
turn of  commissioners,  the  land  in  dispute  was  set  apart  to  her, 
as  dower,  by  the  judgment  of  said  court,  on  October  31,  1855. 
On  November  6, 1855,  two  deeds  were  made, — one  by  Mra  Smith, 
as  administratrix,  to  William  Wright,  who  was  her  father,  this 
deed  reciting  a  public  sale  of  the  land  conveyed ;  the  other  by 
Wright  to  Mrs.  Smith  individually.  Each  of  them  recites  a  con- 
sideration of  $180,  and  conveys  lot  305,  containing  202^  acres, 
**  with  the  exception  of  the  widow's  dower  recently  laid  off."  On 
October  21,  1857,  Mrs.  Smith,  by  deed  reciting  a  consideration  of 
$250,  conveyed  to  Henry  Wilson  the  same  property  as  described 
in  the  two  deeds  last  mentioned ;  and  on  the  same  day  she  con- 
veyed, by  separate  deed,  reciting  a  consideration  of  $50,  *'all  her 
right  and  title  to  dower  '*  in  lot  305  (the  same  being  one-third  of 
said  lot,  in  the  northeast  corner  thereof),  in  fee-simple,  with  war- 
ranty. On  December  7,  1857,  she,  as  administratrix,  conveyed 
to  .said  Wilson  by  deed  reciting  a  consideration  of  $38,  and  fur- 
ther reciting  that  it  was  made  agreeably  to  the  order  granting  her 
leave  to  sell  (already  mentioned)  "a  parcel  of  land  belonging  to 
the  estate  of  the  deceased,"  situate  in  Newton  county,  **  known 
and  distinguished  as  part  of  lot  305,  in  the  Sixteenth  district, 
containing  sixty-seven  and  three-quarters  acrea"  This  deed  was 
recorded  on  November  28,  1859.  Mrs.  Smith  had  remained  in 
possession  of  the  land  in  dispute  from  the  time  of  her  husband's 
death  until  she  sold  it  to  Wilson,  when  she  moved  away,  and  he 
entered  in  possession,  and  so  remained  until  December  5,  1879, 
when  he  sold  the  land  to  Mrs.  Camp,  making  her  a  warranty  deed, 
which  was  recorded  in  the  same  month.  She  remained  in  undis- 
turbed possession  until  1889,  when  she  sold  to  defendants,  who 
have  since  held  the  possession.     Mrs.  Smith  died  in  1894,  and 
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these  suits,  which  were  tried  together,  were  brought  on  March  9, 
1895.  Mra  Camp  testified  that  she  believed  the  title  all  right 
when  she  purchased,  and  each  of  defendants  testified  that  he 
knew  of  no  adverse  claim  when  he  purchased,  and  believed  he 
was  getting  a  good  titla  For  plaintiffs,  there  was  testimony  that 
the  land  embraced  in  the  dower  assigned  to  Mrs.  Smith  was  worth 
in  1867  five  dollars  or  more  per  acra  Thomas  H.  Smith  testified 
that  all  the  plaintiffs,  except  the  wife  of  W.  B.  Smith,  reside  out 
of  Rockdale  county;  that  witness  and  all  the  other  plaintiffs 
always  understood  that  nothing  was  ever  sold  by  his  mother,  ex- 
cept a  life  estate  in  the  dower,  and  at  her  death  it  would  go  back 
to  the  estate  of  his  father ;  that  none  of  them  knew  anything  of 
the  deed  made  by  his  mother,  as  administratrix,  to  Henry  Wilson, 
in  1867,  and  therefore  never  ratified  and  confirmed  it ;  and  that 
about  fifteen  years  ago  the  father-in-law  of  one  of  the  defendants 
visited  witness'  mother  and  family,  in  Newton  county,  in  refer- 
ence to  the  dower,  and  was  told  by  them  that  she  had  only  sold  a 
life  interest  in  the  same.  W.  R  Smith  testified  similarly,  and 
added  that  the  husband  of  Mrs.  Camp  came  to  him  before  the 
deed  was  made  by  Wilson  to  her,  and  inquired  of  him  as  to  the 
titles  of  the  dower,  and  whether  or  not  the  heirs  of  Hillman 
Smith  expected  to  claim  it,  after  her  death,  and  he  informed  Mr. 
Camp  that  Mrs.  Smith  had  only  sold  a  life  interest  in  her  dower, 
and  that  at  her  death  the  children  Hillman  Smith  would  certainly 
claim  it  The  jury  found  for  the  defendants,  and  plaintiffs'  mo- 
tion for  a  new  trial  was  overruled.  The  grounds  of  the  motion 
were  that  the  verdict  was  contrary  to  law  and  evidence,  and  the 
court  charged  the  jury  as  follows:  "If  you  believe  from  the  evi- 
dence that  Mrs.  Amanda  R  Smith  was  the  administratrix  of  her 
husband's  estate,  and  that,  after  dower  was  assigned  to  her,  she 
sold  her  dower  interest,  and  afterwards  she,  as  administratrix,  sold 
the  dower  land,  as  a  part  of  the  estate,  and  in  that  capacity  made 
a  title  to  the  purchaser  at  said  sale,  and  that  she  then  or  there- 
abouts abandoned  the  possession  of  the  dower  land,  and  passed 
the  possession  to  the  said  purchaser,  such  deed  and  such  posses^^ 
sion  constituted  a  point  of  time  from  which  a  title  by  prescriptioo 
would  b^n  to  run ;  and  if  you  believe  from  the  evidence  that 
the  heirs  at  law  were  old  enough  to  hold  the  adverse  posseanon  as 
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macii  as  seven  jears  before  these  suits  were  instituted,  and  that 
the  said  adverse  possession  was  had  for  said  length  of  time,  their 
right  to  recovery  would  be  barred  *,  such  deed  being  good,  and 
good  only,  as  color  of  title,  under  which,  if  there  has  been  any 
adverse  and  notorious  possession  for  the  statutory  period,  as  against 
persons  capable  of  suing,  the  defendants  would  be  entitled  to  pre* 
vaiL"  The  errors  assigned  upon  this  charge  are  that  it  took  from 
the  consideration  of  the  jury  all  questions  of  legality,  fairness^ 
sufficiency,  or  legal  effect  of  the  several  deeds  made  by  Mrs. 
Smith  in  her  individual  and  representative  capacities,  and  that  it 
was  not  supported  by  the  evidence. 

J.  N.  Olenn  and  J.  R.  Irwin,  for  plaintiffs  in  error. 

A.  C.  McCaUa^  for  defendants  in  error. 

Pkb  Cubiak.    Judgment  affirmed. 


Thompson  vs.  Thompson  et  al. 

[Supreme  Court  of  Nebraska;  September  16, 1896;  68  Northeast  Rep.  872.] 

Wills  —  Execution  —  Attestation  —  Special    verdict  — 
Waiver  of  objections — Undue  influence — Evidence. 

Section  127,  chap.  28,  Comp.  St.,  construed,  and  held:  (1)  Not  to  require  the 
words  composing  the  name  of  an  illiterate  testator  to  be  written  at  the  end 
of  his  will,  either  by  himself,  or  by  some  person  by  his  direction.  (2)  If 
the  testator,  being  of  sound  mind,  and  with  the  intention  of  making  a 
will,  Toluntarily  made  an  X  nmrk,  cross,  or  other  character  which  he  in 
tended  and  adopted  as  and  for  his  signature,  it  satisfied  the  statute  as  to 
signing.  (8)  Not  to  require  the  witnesses  to  a  will  to  subscribe  it  at  the 
expfess  request  of  the  testator. 

Where  special  interrogatories  are  submitted  to  a  jury,  and  by  it  answered,  and 
vetmned  into  court  with  their  general  verdict,  and  received  and  recorded 
therewith  without  objection*  it  is  too  late  afterwards  to  insist  that  the  court 
erred  in  reoelying  and  recording  the  special  interrogatories,  because  nol 
ilfoed  by  the  foreman  of  the  ivay. 


112  PROBATE  REPORTS  ANNOTATED. 

Svidence  examined,  and  held  to  sustain  the  finding  of  the  Jury  that  the  testator 
at  the  date  of  the  execution  of  his  will,  was  of  sound  mind,  and  that  he  was 
not  induced  to  execute  tho  will  by  an  undue  influence  which  controlled 
his  volition  and  destroyed  his  free  agency. 
(Syllabus  by  the  court.) 

Error  to  District  Court,  Lancaster  county. 
TiBBETS,  Judge. 

From  a  judgment  of  the  District  Court  affirming  a  judgment 
of  the  County  Court  admitting  to  probate  a  paper  oflFered  by  John 
Thompson,  Jr.,  and  another,  which  purported  to  be  the  last  will 
and  testament  of  John  Thompson,  Sr.,  the  proponent  of  an  earlier 
will,  James  Thompson,  brings  error.     Affirmed. 

Samuel  J.  Tattle,  for  plaintiflE  in  error 

Sawyer^  Snell  &  Frosty  for  defendants  in  error. 

Ragan,  C. — This  is  a  proceeding  in  error  to  reverse  a  judg- 
ment of  the  District  Court  of  Lancaster  county  affirming  a  judg- 
ment of  the  County  Court  of  said  county  admitting  to  probate 
a  paper  purporting  to  be  the  last  will  and  testament  of  John 
Thompson,  Sr.  The  concluding  portion  of  the  will  in  controversy 
is  in  words  and  figures  as  follows: 

"In  testimony  whereof,  I  hereunto  set  my  hand  and  seal,  and 
publish  and  declare  this  to  be  my  last  will  and  testament,  in  the 
presence  of  the  witnesses  named  below,  this  19  th  day  of  Decem- 
ber, in  the  year  of  our  Lord  eighteen  hundred  and  eighty-eight. 

his 

"JOHN  THOMPSON,  Sr.  X." 

mark 

"Signed,  sealed,  published,  and  declared  by  the  said  John 
Thompson,  Sr.,  as  and  for  his  last  will  and  testament,  in  the  pres- 
ence of  us,  who,  in  his  presence,  and  at  his  request,  have  subscribed 
our  names  as  witnesses  hereto.  This  will  is  written  with  a  type- 
writer, upon  two  sheets  of  paper. 

"A.  J.  SAWYER. 

"A.  L.  FROST." 

It  appears  from  the  evidence  that  the  Honorable  A.  J.  Sawyer, 
at  the  date  of  the  execution  of  the  will  in  controversy,  was  a  prac- 
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ticing  attorney  at  law,  having  an  office  in  the  city  of  Lincoln ;  that 
on  the  date  of  the  will  the  testator  came  to  Mr.  Sawyer's  office, 
and  informed  him  that  he  wished  to  make  his  will,  wished  Mr. 
Sawyer  to  draw  it,  and  explained  to  him  what  he  wished  it  to  con- 
tain; that  thereupon  Mr.  Sawyer  dictated  the  will  toa  stenographer, 
and  after  it  had  been  printed  upon  a  typewriter  he  read  the  will 
over  to  the  testator.  It  further  appears  from  the  evidence  that 
the  testator  was  illiterate,  and  unable  to  sign  his  name,  and  some 
one  (presumably  Mr.  Sawyer)  wrote  the  words,  "John  Thompson, 
8r.  his  mark."  The  testator  then  took  hold  of  the  penholder, 
Mr.  Sawyer  also  having  hold  of  it,  and  made  the  character  or 
cross  (X)  between  the  words  *"his"  and  "mark;"  and  in  the  testa- 
tor's presence,  and  in  the  presence  of  each  other,  Mr.  Sawyer 
and  A.  L.  Frost  subscribed  the  will  as  witnesses. 

Section  127,  chap.  23,  Comp.  St,  provides:  "No  will  made 
within  this  state,  except  such  nuncupative  wills  as  are  mentioned 
in  the  following  section,  shall  be  effectual  to  pass  any  estate, 
whether  real  or  personal,  nor  to  charge  or  in  any  way  affect  the 
same,  unless  it  be  in  writing  and  signed  by  the  testator  or  by  some 
person  in  his  presence,  and  by  his  express  direction,  and  attested 
and  subscribed  in  the  presence  of  the  testator  by  two  or  more  com- 
petent witnesses;  and  if  the  witnesses  are  competent  at  the  time 
of  attesting  the  execution  of  the  will,  their  subsequent  incom- 
petency from  whatever  cause  it  may  arise,  shall  not  prevent  the 
probate  and  allowance  of  the  will,  if  it  be  otherwise  satisfactorily 
proved." 

1.  The  first  argument  relied  on  here  for  a  reversal  of  this  judg- 
ment is  that  the  testator,  by  making  his  mark,  did  not  sign  the 
will,  within  the  meaning  of  the  statute  just  quoted;  or,  to  express 
it  differently,  that  a  testator  can  not  sign  his  will  by  merely  mak- 
ing his  mark.  To  sustain  this  contention,  we  are  cited  to 
Oreenough  v.  Greenovgh  (11  Pa.  St  489);  Asay  v.  Hoover  (5 
Pa.  St  21);  and  Qrabill  v.  Barr  (5  Pa.  St  441>  If  it  can  be 
«dd  that  these  cases  are  authority  for  the  contention  of  counsel, 
it  is  sufficient  to  say  that  they  have  been  expressly  overruled  by 
the  Supreme  Court  of  Pennsylvania  in   Vernon  v.  Kirk  (80  Pa. 

8t  222).     But,  80  far  as  we  have  been  able  to  examine  the  au- 
thorities, they  are  all  to  the  effect  that  a  testator  who  is,  by  rea- 
VOL.  IX— 15 
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Bon  of  illiteriacy,  unable  to  write  his  name,  may  make  a  valid  will 
by  signing  it  with  a  mark  or  cross.  In  Jarm.  on  Wills  (6th  Am, 
Ed.  p.  125),  it  is  said:  "Where  a  testator  is  unable  to  write,  from 
ignorance,  perhaps  a  mark  is  to  be  preferred  to  a  signature  by  the 
hand  of  another,  as  being  the  more  usual  mode  of  execution  by 
illiterate  persons;  for,  in  regard  to  this  and  all  other  particulars,  the 
prudent  course  is  to  make  the  execution  of  the  will  conform  as 
much  as  possible  to  the  testator's  ordinary  mode  of  executing 
instruments."  To  the  same  effect,  see  Beach,  Wills  (§  28).  In 
Schouler,  Wills  (2d  Ed.  §  303),  it  is  said:  "To  write  out  one's 
own  name  in  full  is  doubtless  the  safest  course,  as  well  as  the  most 
natural;  for  such  compliance  best  indicates  a  rational  mind,  free 
will,  and  physical  power,  at  the  date  of  execution.  But  undoubt- 
edly the  making  of  his  mark  by  the  testator  will  satisfy  the  statute, 
and  that,  too,  as  various  cases  rule,  notwithstanding  he  was  able 
to  write  at  the  time.  Thus  has  it  been  held  in  cases  arising  under 
the  statute  of  frauds,  and  those  decisions  apply  equally  to  the 
statute  of  Victoria,  which  is  expressed  in  language  almost  identi- 
cal, as  also  to  most  American  Codes.  Other  modes  of  signature 
are  permitted  besides.  Accordingly  the  will  has  been  upheld 
where  the  testator  made  a  mark  with  his  hand  guided,  or  not 
guided,  by  another;  or  where  the  testator  wrote  only  his  initials; 
or  where  his  full  signature  was  effected  by  the  aid  of  another  per- 
son, who  guided  his  hand;  or  where  he  stamped  his  name;  or 
where  only  the  Christian  name  was  signed:  provided  that  in  all 
such  cases  the  testator's  knowledge  and  free  consent  and  com- 
pleted testamentary  purpose  accompany  the  act,  which  here  is  an 
act  of  signature  by  himself."  "If  an  illiterate  but  intelligent 
testator  makes  cross  strokes  with  his  pen  upon  the  paper,  the  act 
of  signature  is  his  own;  and  so,  too,  where  the  hand  of  a  testAtor, 
who  is  physically  unable  to  subscribe  without  assistance,  is 
guided  by  another.  Wherever,  in  truth,  the  act  is  the  testator's 
own  act,  animo  iestandi,  though  with  the  assistance  of  another, 
it  is  not  necessary  to  prove  any  express  request  for  assistance  on 
his  part.  And,  under  any  circumstances,  a  testator  signs  his  will, 
where  he  makes  the  physical  effort  and  performs  the  act,  even 
though  his  hand  be  st/cadied  or  jeruided  by  another,  if  something 
is  produced  upon  the  paper,  sufficient  to  identify  his  signature. 


THOMPSON  V.  THOMPSON  ET  AL.  115 

and  his  own  purpose  fo  sign  accompanied  the  action^  while  he  was 
asfflsted,  and  not  controlled."  Schouler,  Wills  (2d  Ed.  §  306). 
Construing  a  statute  of  Wisconsin  almost  identical  with  ours 
quoted  a»bove,  the  Supreme  Court  of  that  state  held  that:  "If 
the  testator^s  name  is,  in  his  presence  and  by  his  express  direction, 
signed  to  the  will  by  another  person,  or  if  the  testator  affixes  his 
mark  thereto,  that  is  a  sufficient  sign."  {In  re  Jenkins'  Will 
43  Wis.  610.)  Construing  a  statute  of  Massachusetts  similar  to 
the  Nebraska  statute  quoted  above,  the  Supreme  Court  of  that 
state  held  that  "affixing  a  cross  by  a  testator  to  his  will,  as  and  for 
his  signature,  is  a  sufficient  signing."  {Nickerson  v.  Buckj  12 
Gush.  332.) 

2.  Another  argument  is  that  the  judgment  is  wrong,  because 
the  evidence  does  not  show  who  wrote  the  words,  "John  Thomp- 
son, Sr.  his  mark,"  at  the  end  of  the  will.  But  the  statute  is  not 
to  be  so  construed  as  to  require  the  words  composing  the  name 
of  the  illiterate  testator  to  be  written  at  the  end  of  the  will,  either 
by  himself,  or  some  other  person  by  his  direction;  nor  is  it  abso- 
lutely essential  to  the  validity  of  the  will  of  an  illiterate  testator 
that  the  words  composing  his  name  should  be  written  at  the  end 
of  the  will.  If  the  testator,  being  of  sound  mind,  and  with  the 
intention  of  making  a  will,  voluntarily  made  a  mark,  a  cross,  or 
other  character  which  he  intended  and  adopted  as  and  for  his 
signature,  it  satisfied  the  statute.  The  words,  "John  Thompson 
Sr.  his  X  mark,"  found  at  the  end  of  the  will  under  consideration, 
meant,  and  were  intended  only  to  mean,  that  the  cross  or  char- 
acter was  John  Thompson,  Sr.'s,  signature.  The  pronoun  "his" 
being  the  old  form,  for  which  we  have  substituted  the  apostrophe 
and  the  letter  "s,"  so  that  the  expression,  "John  Thompson  Sr. 
his  X  mark,"  is  the  equivalent  of,  "This  mark  (+),  or  this  cross 
(X),  is  John  Thompson's  signature." 

3.  Again,  it  is  argued  that  the  judgment  must  be  reversed  be- 
cause the  evidence  does  not  show  that  the  witnesses  to  the  will 
bubscribed  it  at  the  request  of  the  testator.  The  answer  to  this 
argument  is  that  no  such  requirement  is  found  in  the  statute. 
An  analysis  of  the  statute  discloses  that,  aside  from  nuncupative 
wills,  a  will,  to  be  eflFectual  to  pass  an  estate,  must  be  in  writing; 
must  be  signed  by  the  testator,  or  be  signed  by  some  person  in  his 
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presence,  and  by  his  express  direction;  musl  be  attested  and  sub- 
scribed in  the  presence  of  the  testator  by  two  or  more  competent 
witnesses.  The  will  under  consideration  was  executed  in  exact 
conformity  to  the  statute. 

4.  A  fourth  argument  is  that  the  evidence  does  not  support 
the  finding  made  by  the  jury  in  the  District  Court  that  the  testa- 
tor, at  the  date  of  the  execution  of  the  will,  was  of  sound  mind, 
and  that  he  was  not  induced  to  execute  the  will  by  an  undue  influ- 
ence which  controlled  his  volition,  and  destroyed  his  free  agency. 
On  the  contrary,  we  are  of  opinion  that  the  evidence  sustains 
the  finding  of  the  jury.  It  appears,  indeed,  that  the  testator  was 
an  old  man, — somewhat  weak,  perhaps,  both  in  body  and  mind; 
but  it  is  very  doubtful  if  the  evidence  in  this  record  would  sustain 
a  special  finding  that  at  the  time  he  executed  the  will  he  was  of 
unsound  mind,  or  that  he  was  induced  to  execute  the  will  by  any 
undue  influence  whatever. 

5.  In  the  District  Court  the  jury,  in  addition  to  a  general  ver- 
dict, was  required  by  the  Trial  Court  to  answer  certain  special 
interrogatories.  These  they  answered,  and  returned  into  court 
with  their  general  verdict,  but  the  special  interrogatories  were  not 
signed  by  the  foreman  of  the  jury.  It  is  now  insisted  that  the 
court  erred  in  rendering  judgment  because  the  answers  to  the 
special  interrogatories  were  not  signed  by  the  foreman  of  the  jury. 
There  are  two  answers  to  this  argument:  In  the  first  place,  there 
is  entire  harmony  between  the  general  verdict  and  the  special  in- 
terrogatories, and  if  the  court  erred  in  receiving  the  special  inter- 
rogatories, unsigned  as  they  were  by  the  foreman  of  the  jury,  it 
was  error  without  prejudice;  and,  in  the  second  place,  the  general 
verdict  and  the  special  interrogatories  were  returned  into  court 
by  the  jury  and  received  and  recorded  without  any  objection  or 
protest  from  any  one.  If  the  plaintiff  in  error  desired  to  object 
to  the  receipt  and  recording  of  the  special  interrogatories  as  re- 
turned by  the  jury,  because  they  were  not  signed  by  the  foremjan, 
he  should  have  made  the  objection  to  the  Trial  Court  at  the  coming 
in  of  the  verdict.  It  was  too  late  to  make  it  afterwards.  The 
judgment  of  the  District  Court  is  right,  and  is  in  all  things  af- 
firmed. 

Affirmed. 
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NoTB.— UNDUE  INFLUENCE 

Most  be  strictlj  proved  and  is  never  presumed.— The  auertion 
is  frequently  met  with  both  in  the  text-books  and  adjudications  that  un- 
due influence  will  never  be  presumed,  but  is  the  subject  of  strict  proof.  This 
is  not  the  case  where,  for  instance,  a  legatee  sustains  relations  of  trust  or 
conlidence  with  the  testator.  There  is  inevitable  suspicion  in  the  judicial 
mind  tliat  his  benefaction  was  the  result  of  the  relation  if  not  of  active  inter- 
ference with  the  decedent's  will.  It  is  then  incumbent  upon  the  legatee  or 
beneficiaiy  to  show  the  full  volition  of  the  testator  and  the  entire  absence  of 
a  compromising  intent.  (Tardley  v.  Guthbertson,  109  Penn.  St.  896,  457  et 
seq.;  Meek  v.  Perry,  86  Miss.  190,  244  et  seq.;  Wilson  v.  Morgan,  8  Bradf. 
172, 180;  Breed  v.  Pratt,  18  Pick.  115;  Harvey  ▼.  Sullens.  46  Mo.  147,  154  ; 
154 ;  Morris  v.  Stokes,  21  Ga.  552,  573  ;  Frew  v.  Clarke,  80  Penn.  St.  170, 180; 
Wilson  V.  Mitchell,  101  id.  495,  505  ;  Brick  v.  Brick.  43  N.  J.  Eq.  167 ;  Mon- 
tague V.  Allen,  78  Va.  592;  Watterson  v.  Watterson,  1  Head,  1;  In  re  Welsh, 
1  Redf .  238,  245  et  seq. ;  Rice's  Probate  Law,  234.) 

Id  Forman  v.  Smith,  7  Lans.  443,  Miller,  P.  J.,  says  :  "  Direct  proof  of 
undue  influence  can  never,  or  at  least  but  rarely,  be  given,  and  ordinarily  it 
must  be  established  by  circumstances  and  inferences,  to  be  drawn  from  facts 
and  the  character  of  the  transaction.  These  facts  could  scarcely  be  known  to 
the  subscribing  witnesses,  who  are  simply  called  to  attest  the  execution,  and 
not  to  prove  what  ui>ually  would  be  beyond  their  knowledge.  It  also  raises  a 
violent  presumption  of  fraud  and  undue  influence,  where  a  will  executed  by 
an  old  man  differs  from  his  previously  expressed  intention,  and  if  it  is  made 
in  favor  of  those  who  stand  in  confidential  relationship  to  the  deceased,  which 
should  be  overcome  by  satisfactory  testimony." 

Notwithstanding  what  has  been  said  as  to  the  difficulty  of  proving  undue 
Influence,  the  presumption  of  its  existence  is  never  indulged  except  in  case  of 
close  and  intimate  personal  relations.  And  even  this  last  exception  must  be 
qualified  to  quite  an  extent,  as  all  courts  will  recogniase  the  legitimate  influ- 
ence of  a  wife  or  child.  In  the  ordinary  affairs  of  life,  persons  holding  either 
of  these  relations  are  fairly  presumed  to  exert  a  reasonable  influence  over  the 
testamentary  dispositions  of  the  deceased.  (Meeker  v.  Meeker,  75  111.  260  ; 
Zimmerman  v.  Zimmerman,  23  Pa.  St.  275;  Miller  v.  Miller,  3  Serg.  &  R.  Pa. 
267.)  The  mere  opportunity  to  exert  undue  influence,  even  when  united  with 
interest,  does  not  warrant  a  presumption  that  undue  influence  was  employed 
in  order  to  secure  the  testamentary  disposition  complained  of.  (La  Ban  v. 
Vanierbilt.  8  Redf.  (N.  Y.)  384;  Marx  v.  McGlynn,  88  N.  Y.  357;  Cudney  v. 
Cudney,  6S  N.  Y.  148. 

The  opinion  by  Lowrie,  Ch.  J.  (Dean  v.  Negley,  42  Penn.  St.  822)  is  worthy 
of  careful  study  :  ''  The  will  of  a  man  who  has  testamentary  capacity  can 
not  be  avoided  merely  because  It  is  unaccountably  contrary  to  the  common 
sense  of  the  country.  His  will,  if  not  contrary  to  Uw,  stands  for  the  law  of 
descent  of  his  property,  whether  his  reason  for  it  be  good  or  bad,  if  indeed 
they  be  his  own,  uninduoed  by  unlawful  influence  from  others.  Lawful  in- 
fluence, such  as  that  arising  from  legitimate  family  and  social  relations,  must 
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be  allowed  to  produce  its  natural  results,  even  in  influencing  last  wills.  How- 
ever great  the  influence  thus  generated  may  be,  it  has  no  taint  of  unlawfulness 
in  it.  and  there  can  be  no  presumption  of  its  actual  unlawful  exercise  merely 
from  the  facts  that  it  is  known  to  have  existed,  and  that  it  has  manifestly 
operated  on  the  testator's  mind,  as  a  reason  for  his  testamentary  dispositions. 
Such  influences  are  naturally  very  unequal,  and  naturally  productive  of  in- 
equalities in  testamentary  dispositions  ;  and  as  they  are  also  lawful  in  general, 
and  the  law  can  not  criticise  and  measure  them  so  as  to  attribute  to  them  their 
proper  effect,  no  will  can  be  condemned  because  the  existence  of  such  an  in- 
fluence is  proved,  and  because  the  will  contains  in  itself  proof  of  its  effect.  It 
Lb  only  when  such  influence  is  unduly  exerted  over  the  very  act  of  devising,  so 
as  to  prevent  the  will  from  being  truly  the  act  of  the  testator,  that  the  law 
condemns  it  as  a  vicious  element  of  the  testamentary  act ;  so  the  law  always 
speaks  of  the  natural  influence  arising  out  of  legitimate  relations.  But  we 
should  do  violence  to  the  morality  of  the  law,  and,  therefore,  to  the  law 
itself,  if  we  should  apply  this  rule  to  unlawful,  as  well  as  to  lawful  relations  ; 
for  we  should  thereby  make  them  both  equal  in  this  regard,  at  least,  which  is 
contrary  to  their  very  nature.  If  the  law  always  suspects,  and  inexorably 
condemns  undue  influence,  and  presumes  it  from  the  nature  of  the  transaction, 
in  the  legitimate  relations  of  attorney,  guardian  and  trustee,  where  such  per- 
sons seem  to  go  beyond  their  legitimate  functions,  and  work  for  their  own  ad- 
vantage, how  much  more  ought  it  to  deal  sternly  with  unlawful  relations, 
where  they  are,  in  their  nature,  relations  of  influence  over  the  kind  of  act  that 
is  under  investigation." 

The  New  York  Court  of  Appeals,  in  Children's  Aid  Society  ▼.  Loveridge, 
(70  N.  T.  895),  says :  '*  All  these  motives  are  allowed  to  have  full  scope, 
without  in  any  way  affecting  the  validity  of  the  act.  So,  also,  lawful  influ- 
ences which  arise  from  the  claims  of  kindred  and  family,  or  other  intimate, 
personal  relations,  are  proper  subjects  for  consideration  in  the  disposition  of 
estates,  and  if  allowed  to  influence  a  testator  in  his  last  will,  can  not  be  regarded 
as  legitimate  or  as  furnishing  cause  for  legal  condemnation." 

"  It  is  not  unlawful  for  a  person,  by  honest  intercession  and  persuasion,  to 
procure  a  will  in  favor  of  himself  or  another  person,  neither  is  it  to  induce 
the  testator  by  fair  and  flattering  speeches;  for  though  persuasion  may  be 
employed  to  influence  tlie  dispositions  in  a  will,  this  does  not  amount  to  in- 
fluence in  the  legal  sense.  And  whether  or  not  a  capricious  partiality  has 
been  shown,  the  court  will  not  inquire."    (1  Jarm.  on  Wilis.  37.) 

The  undue  influence  which  vitiates  a  will  must  be  of  a  chanicter  which 
subverts  the  free  agency  of  the  testator.  Arguments,  founded  in  good  sense 
and  morality  ;  persuasions,  based  upon  the  dictates  of  love  and  affection,  ap- 
peals to  his  clemency,  charity  or  religious  print  iples,  are  all  legitimate  modes 
of  affecting  the  devolution  of  property.  (Calvert  v.  Davis,  5  Gill  &  J.  801; 
Schofleld  V.  Walker,  68  Mich.  96;  Wise  v.  Pootc,  81  Ky.  10;  Tucker  v.  Field. 
5  Redf.  189  ;  Tyler  v.  Gardiner,  BH  N.  Y.  559  ;  Moore  v,  Blauvelt,  15  N.  J. 
£q.  869;  Harrison's  Will,  1  B.  Monr.  841;  Sechrest  v.  Edwards,  4  Mete. 
(Ky.);  Wait  v.  Breeze.  18  Hun,  408;  Gilreathv.  Gilreath,  4  Jones' Eq.  142; 
Bundy  v.  McEnight,  48  Ind.  502,  516,  $18;  Yoe  v.  McCord,  74  111.  83.) 
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Influeoce  obtained  by  modest  persuasion  and  arguments  addressed  to  tlie 
understanding  or  by  mere  appeal  to  the  affections,  cannot  be  termed ''un- 
due ;"  but  influence  obtained  by  flattery,  importunity,  superiority  of  will, 
mind,  or  character,  or  by  what  art  soever  that  human  thought,  ingenuity,  or 
cunning,  muy  employ,  which  would  give  dominion  over  the  will  of  the  testa- 
tor to  such  an  extent  as  to  destroy  free  agency,  or  to  constrain  him  to  do 
against  his  will  what  he  is  unable  to  refuse,  is  **  undue."  (Schofleld  v.  Wal- 
ker. 5S  Mich.  106  (1886),  quoting  Probate  Court  of  Kent  county.) 

'*  The  objection  of  undue  influence  may  seem  at  first  of  the  nature  of  a 
defense,  of  confession,  and  avoidance  in  common-law  pleading:  it  virtually 
admits  the  testator's  competency  (though  not  his  entire  soundness  of  body  or 
mind)  and  the  due  execution  of  the  instrument,  but  seeks  to  avoid  the  effect 
thereof.  But  in  reality  it  denies  that  the  supposed  will  is  the  will  of  the  sup- 
posed testator.  That  is,  instead  of  confessing  and  avoiding,  it  traverses  ;  and 
as  it  is  for  the  one  who  offers  an  instrument  for  probate  (an  instrument  by 
which  the  rights  of  widow,  heirs  and  next  of  kin  under  the  law  are  disturbed) 
to  prove  it  to  be  the  tme  will  of  the  alleged  testator,  it  should  follow  in  prin- 
ciple that  the  burden  of  proof,  as  well  in  regard  to  undue  influence  as  in  regard 
to  capacity,  should  rest  upon  him."  (Bigelow's  Jarman  on  Wills  (6th  Am.  Ed.), 
p.  68.) 

Undue  influence  may  be  proved  by  circumstantial  evidence.  (Ct.  of  App., 
1868;  Marvin  v.  Marvin,  8  Abb.  Ct.  App.  Dec.  192;  S.  P.,  N.  Y.  Surr.  Ct., 
1849;  Matter  of  Welsh,  7  N.  Y.  Leg.  Obs.  158;  S.  P.,  1854;  Leaycraft  v.  Sim- 
mons, 3  Bradf.  85.) 

A  testatrix,  eighty-one  years  of  age.  but  of  sound  disposing  mind,  having 
two  sons,  by  one  of  whom  she  had  five  grandchildren,  after  going  to  reside 
with  the  other  son,  revoked  a  previous  will  by  which  she  had  divided  her 
estate  equally  between  her  sons,  and  executed  a  new  will  drawn  by  the  one 
with  whom  she  was  living,  and  giving  her  estate  to  him,  to  the  exclusion  of 
her  other  son  and  all  her  grandchildren.  Held,  that  on  the  question  of  undue 
influence  in  such  a  case  as  this,  it  was  proper  to  inquire  into  the  reasons  for 
snch  a  disposition  of  the  property,  the  probability  that  it  was  stimulated  by  the 
«igge«*tions  of  those  attending  her,  and  the  fact  that  they  refused  to  allow  the 
disinherited  son  to  have  private  interviews  with  the  testatrix  was  pertinent ; 
and  that  under  all  the  circumstances  a  verdict  annulling  the  will  for  undue  in- 
fluence must  be  sustained.    Marvin  v.  Marvin  (above). 

In  Dale's  Appeal  (57  Conn.  148),  Mr.  Justice  Pardeb,  in  voicing  the  opinion 
of  the  court,  said  ;  "  In  certain  cases  where  the  natural  objects  of  the  testator's 
bounty  are  excluded  from  participation  in  his  estate,  where  strangers  supplant 
children,  and  the  will  is  in  favor  of  his  attending  physician  or  of  the  lawyer 
drawing  and  advising  as  to  its  provisions,  or  of  the  guardian  having  charge  of 
his  person  or  estate,  or  of  his  spiritual  adviser  attending  him  in  extremis,  the 
law  requires  the  legatee  at  the  outset  to  assume  the  burden  of  proving  that  his 
influence  did  not  overcome  the  free  agency  and  independence  of  the  testator ; 
that  he  did  not  exercise  such  domination  or  coTitrol  over  his  mind  as  to  con- 
strain him  to  do  what  was  against  his  will  "  In  this  case  the  charge  of  the 
Trial  Court  was  held  a  correct  statement  of  the  law:    '*  If  a  paper  io  executed 
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"With  the  requisite  formalities  of  a  will  and  the  person  signinsr  it  is  shown  to 
have  sufficient  capacity  to  make  a  will,  the  presumption  is  that  it  was  executed 
fairly  and  without  mistake  or  fraud  until  the  contrary  appears,  and  the  bur- 
den of  proof  is  therefore  upon  the  person  alleging  undue  influence.  That 
burden  may,  however,  be  satisfied,  shifted  or  discharged,  whenever  the  busi- 
ness relations  existing  between  the  testator  and  the  person  specially  benefited 
by  a  will  or  having  been  shown  to  have  had  part  in  procuring  it  to  be  drawn » 
is  such  as  denotes  special  confidence  and  gives  to  the  party  so  benefited  a  con- 
trolling infiuence  over  the  testator.  In  such  cases,  the  jury  should  be  fully 
satisfied  that  the  relation  had  no  undue  or  improper  infiuence  over  the  mind  of 
the  testator,  and  did  not  induce  a  different  disposition  from  what  would  have 
otherwise  been  made." 

In  Mooney  V.  Olsen  (22  Kan.  77),  the  court,  by  Brbwbr,  J.,  said:  **The 
question  of  undue  influence  is  one  of  peculiar  character.  *  *  *  ^as  the 
mind  strong  or  weak  ?  Clear  of  comprehension  or  only  feebly  grasping  tiie 
facts  suggested  ?  Was  the  will  resolute  and  firm,  or  enfeebled  by  disease  and 
bodily  weakness  ?  What  prompted  the  making  of  tlie  will  ?  Was  it  the  thought 
of  the  testatrix,  or  the  suggestion  of  interested  parties  ?  What  influences  were 
brought  to  bear  to  secure  its  execution  or  the  disposition  of  any  speeific  prop- 
erty? These  are  inquiries  always  difficult  of  solution,  made  more  so  by  the 
fact  that  the  parties  most  competent  to  give  information  are  the  ones  most  in- 
terested to  withhold  it.  To  fully  inform  the  jury  they  should  know  the  con- 
dition of  the  testatrix's  mind  at  the  time  of  the  execution,  the  circumstances  at- 
tending the  execution,  the  relations  and  affections  of  the  testatrix  and  such  other 
matters  as  tend  to  show  what  disposition,  if  in  health  and  strength  and  unin- 
fluenced, she  would  probably  have  made  of  her  property.  This  opens  a  broad 
field  of  inquiry  and  gives  to  such  a  contest  over  a  will  a  wider  scope  of  inves- 
tigation than  exists  in  ordinary  litigation." 

The  ground  upon  which  Courts  of  Equity  grant  relief  in  such  cases  is  that 
one  party,  by  improper  means  and  practices,  has  gained  an  unconscionable  ad- 
vantage over  another.  The  undue  influence  for  which  a  will  or  deed  will  be 
annulled  must  be  such  that  the  party  making  it  has  no  free  will,  but  stands  in 
vincults,  **It  must  amount  to  force  or  coercion,  destroying  free  agency."^ 
(Stulz  V.  Schaeffle,  16  Jur.  909.  Bee.  also,  Williams  v.  Goude,  1  Hagg.  Bed. 
677 ;  Armstrong  v.  Huddleston,  1  Moore  P.  C.  478.)  In  Eckert  v.  Flowiy  (ia 
Pa.  St.  46),  it  was  said  by  Strong,  J. :  *'  Now,  that  is  undue  influence  which 
amounts  to  constraint,  which  substitutes  the  will  of  another  for  that  of  the  tes- 
tator. It  may  be  either  through  threats  or  fraud  ;  but  however  exercised,  it 
must,  in  order  to  avoid  a  will,  destroy  the  free  agency  of  the  testator  at  the 
time  when  the  instrument  is  made."  The  rule  upon  this  subject  was  thus 
gtated  in  Davis  v.  Calvert  (5  Gill.  &  J.  802):  "A  testator  shall  enjoy  full  liberty 
and  freedom  in  the  making  of  his  will  and  possess  the  power  to  withstand  all 
contradiction  and  control.  That  degree,  therefore,  of  importunity  or  undue 
influence  which  deprives  a  testator  of  his  free  agency,  which  is  such  as  be  is 
too  weak  to  resist  and  will  render  the  instrument  not  his  free  and  uncon- 
strained act,  is  sufficient  to  invalidate  it." 
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Denslow  vs,  Gunn,  Judge. 

[67  Conn.  371 ;  35  AU.  Rep.  264.] 

Notice  op  the  appointment  op  guardian. 

By  statutory  enactment  before  any  Court  of  Probate  shall  appoint  a  guardian 
of  a  minor,  having  a  parent  or  parents,  it  shall  require  personal  notice  to 
be  given  such  parent  or  parents,  in  such  manner  as  it  shall  deem  proper; 
but  if  any  parent  shall  reside  out  of  this  state,  or  the  place  of  his  residence 
be  unknown,  such  notice  shall  be  given  as  the  Court  of  Probate  may 
order.  A  further  section  of  the  same  act  provides  that  if  a  parent  has  legal 
notice  of  application  for  the  appointment  of  a  guardian,  and  objects  to  the 
same,  he  must  perfect  his  appeal  within  a  month.  But  if  he  has  not  re- 
ceived such  notice,  he  may  appeal  at  any  time  within  twelve  months. 
Edd,  that  a  notice  given  by  publication  in  a  newspaper,  and  by  posting 
upon  a  signpost  was  not  sufQcient  to  require  a  non-resident  parent  to 
appeal  within  a  month,  there  being  no  evidence  to  show  that  such  notice 
ever  reached  the  parent. 

Appeal  from  a  judgment  of  the  Superior  Court  entered  at  a 
term  held  in  and  for  the  county  of  New  Haven. 

Hon.  Samuel  0.  Prbntiss,  Presiding  Judge. 

William  R  Stoddard  and  Edward  K  Rogers^  for  appellant 

Edwin  A.  Smith,  for  appellee. 

Fenn,  J. — The  appellee,  Denslow,  on  October  11, 1894,  made 
a  written  motion  to  the  Superior  Court,  then  in  session  at  New 
Haven,  to  issue  a  writ  of  mandamus  requiring  George  M.  Gunn, 
judge  of  the  Court  of  Probate  for  the  Dictrict  of  Milford,  to 
allow  an  appeal  to  said  Denslow  from  an  order  of  said  court  ap- 
pointing a  guardian  over  the  minor  son  of  said  Denslow,  or  to  sig- 
nify cause  to  the  contrary  to  said  Superior  Court.  No  alterna- 
tive writ  issued,  but  instead  thereof  a  rule  was  ordered  to  be 
entered  to  show  why  such  writ  should  not  issue  upon  such  motion. 
Thereupon  the  appellant  came  into  court,  and  moved  to  quash, 
on  the  ground  th-at  said  "motion  and  writ  of  mandamus  is  prayed 
for  by  said  petitioner,  Le  Grand  N.  Denslow,  who  is  described  in 
said  process  as,  and  is  in  fact,  a  resident  of  Los  Aogeles,  state  of 
Vol.  IX-16 
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California,  and  not  an  inhabitant  of  this  state,  and  that  no  bond 
or  recognizance  to  the  adverse  party,  with  surety,  to  prosecute 
his  action  to  effect,  was  taken  or  given  in  this  action."  This 
motion  was  denied  by  the  court.  The  appellant  then  made  re- 
turn, stating  that  on  August  30, 1893,  Mary  A.  Smith,  the  grand- 
mother of  said  minor  Edwin  P.  Denslow,  petitioned  said  Court 
of  Probate  for  the  appointment  of  a  guardian  over  ©aid  Edwin 
P,  Denslow;  that  on  said  30th  day  of  August,  1893,  the  said  Le 
Grand  N.  Denslow  was  not  a  resident  of  the  state  of  Connecticut, 
and  that  his  place  of  residence  was  unknown;  that  in  pursuance 
of  an  order  of  said  court  said  petition  was  assigned  for  a  hearing 
on  the  16th  day  of  September,  1893,  at  ten  o'clock  in  the  fore- 
noon, and  that  in  pursuance  of  an  order  of  said  court  notice  of  the 
pendency  of  said  petition  and  the  time  and  place  of  hearing  was 
given  by  publishing  a  notice  thereof  two  times  in  the  Milford 
Sentinel,  a  paper  having  a  circulation  in  said  district,  and  posting 
a  like  notice  on  the  signpost  in  said  Milford,  which  notice  contained 
a  copy  of  said  petition  and  the  order  of  said  court  fixing  said  16th 
day  of  September,  1893,  for  a  hearing  on  said  petition;  that  said 
Le  Grand  N.  Denslow  had  legal  notice  of  said  proceedings,  by 
reason  of  said  published  notice,  before  said  16th  day  of  Septem- 
ber, 1893;  that  on  said  16th  day  of  September,  1893,  ^  guardian 
was  appointed  by  said  court  over  said  Ed^vin  P.  Denslow,  as  al- 
leged in  said  motion,  and  no  appeal  was  taken  or  attempted  to 
be  taken  from  said  order  or  decree  until  the  15th  day  of  Septem- 
ber, 1894.  A  demurrer  to  this  return  was  sustained  by  the  court, 
and  a  peremptory  writ  of  mandamus  directed  to  issue. 

Two  questions  are  presented  to  us  upon  this  appeal:  First. 
Did  the  court  err  in  denying  the  appellant's  motion  to  quash? 
Second.  Did  the  court  err  in  holding  that  the  facts  stated  in  the 
return  did.  not  show  such  notice  to  the  appellee  as  required  him 
to  appeal  within  one  month  from  the  order  and  appointment  by 
the  Court  of  Probate? 

Concerning  the  first  of  these  questions,  it  is  the  claim  of  the  ap- 
pellant that  the  proceeding  by  mandamus  is  a  civil  action,  within 
the  meaning  of  section  896  of  the  General  Statutes.  That  stat- 
ute provides  that:  "If  the  plaintiff  in  any  civil  action  be  not  an 
inhabitant  of  this  state,  or  if  it  do  not  appear  to  the  authority 
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signing  the  process  that  he  is  able  to  pay  the  costs  of  the  action, 
should  judgment  be  rendered  against  him,  he  shall,  before  such 
process  is  signed,  enter  into  a  recognizance  to  the  adverse  party 
with  some  substantial  inhabitant  of  this  state  as  surety,  or  some 
substantial  inhabitant  of  this  state  shall  enter  into  a  recognizance 
to  the  adverse  party,  that  the  plaintiff  shall  prosecute  his  action  to 
effect,  and  answer  all  damages  in  case  he  make  not  his  plea  good." 
If  the  claim  thus  stated  presents  a  question  of  some  difficulty,  it 
also,  as  we  think,  presents  one  which  was  not  properly  before  the 
court  below,  and  is,  therefore,  not  before  us  on  this  appeal.  At 
the  time  the  motion  to  quash  was  filed  and  denied,  the  conditions 
referred  to  in  the  statute  did  not  exist.  There  was  no  "authority 
signing  the  process,"  for  there  was  no  process,  mesne  or  final; 
no  writ,  alternative  or  peremptory.  There  was  only  a  motion  or 
application  for  such  writ.  It  is  true,  indeed,  that  upon  this  a 
rule  was  entered  to  show  cause,  but  it  was  c^se  why  the  alterna- 
tive, not  the  peremptory,  writ  should  issue;  that  is,  to  show  cause 
why  the  act  should  not  be  done,  or  an  order  issue  to  do  it,  or  again 
show  cause.  This  surely  was  nothing  more  than  notice  of  the 
pendency  of  an  application  or  motion.  If,  under  the  provisions 
of  section  896  of  the  General  Statutes,  a  bond  or  recognizance 
was  requisite,  the  one  to  take  it  would  be  the  authority  signing  or 
directing  the  issue  of  the  alternative  writ.  Objection  for  want 
of  such  action,  taken  to  preliminary  proceedings,  and  previous  to 
time  or  opportunity  for  action,  is  premature.  It  is  true,  indeed, 
that  the  proceedings  in  this  case  were  similar  to  those  in  Security 
Co.  V.  Fyler  (60  Conn.  448,  458;  22  Atl.  494).  The  application 
was  treated  as  the  alternative  writ  But  this  was  informal.  It 
was  done  after,  and  not  before,  the  motion  to  quash  had  been  filed 
and  passed  Upon.  And  it  could  not  have  been  done,  and  clearly 
the  court  below  would  not  have  undertaken  to  have  it  done,  ex- 
cept in  the  way  stated  in  the  case  just  referred  to, — "by  the  con- 
sent of  all  parties."  If,  after  such  consent,  it  be  admitted  that 
the  application  became,  to  all  intents  and  purposes  whatever,  the 
same  as  an  alternative  writ,  and  the  appellant  had  thereupon  re- 
newed his  motion  to  quash,  it  could  not  have  prevailed;  for,  if 
otherwise  well  taken, — a  question  which,  as  we  have  said,  we  do 
not  regard  as  before  us,  and  do  not  intend  to  decide, — the  defect 
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in  the  process  would  have  been  waived  by  the  consent  given  by 
^Voluntarily  appearing  and  submitting  to  the  jurisdiction  of  the 
court."     {Morse  v.  Bankin,  51  Conn.  326.) 

In  reference  to  the  remaining  question.  Gen.  St.  §  459,  pro- 
vides: "Before  any  Court  of  Probate  shall  appoint  a  guardian 
of  a  minor,  having  a  parent  or  parents,  it  shall  require  personal 
notice  to  be  given  such  parent  or  parents,  in  such  manner  as  it 
shall  deem  proper;  but  if  any  parent  shall  reside  out  of  this  state, 
or  the  place  of  his  residence  be  unknown,  such  notice  shall  be 
given  as  the  Court  of  Probate  may  order."  The  appellee  resided 
out  of  the  state,  and  the  place  of  his  residence  was  unknown.  He 
was  not  present  at  the  time  of  the  hearing.  If  he  liad  legal  no- 
tice to  be  present,  under  Gen.  St.  §  642,  his  appeal  should  have 
been  taken  within  one  month;  if  he  did  not  have  such  notice, 
then  he  was  entitled  to  twelve  months,  acted  in  time,  and  his  ap- 
peal should,  as  helll  by  the  Superior  Court,  have  been  allowed. 
There  is  another  section  (Gen.  St.  §  446)  which  provides  how 
notice  shall  be  given  "whenever  in  any  proceeding  in,  or  matter 
pending  before,  a  Court  of  Probate,  public  notice  is  required." 
Doubtless  the  notice  given  was  sufficient  to  comply  with  the  re- 
quirements of  this  last  section,  in  cases  to  which  it  applies.  But 
it  does  not  apply  to  this  case.  Here  no  public  notice  was  neces- 
sary; notice  to  the  appellee,  as  a  parent,  was  required.  True, 
under  the  circumstances  which  existed,  such  notice  might  be 
given  as  the  Court  of  Probate  might  order,  and  be  legal.  The 
question  now  is,  does  the  return  show  that  such  notice  was  ever 
ordered,  or  given  at  all  ?  It  seems  to  us,  as  it  did  to  the  court  be- 
low, that  it  does  not.  Notice  was  published  in  a  newspaper 
having  a  circulation  in  Milf  ord,  and  put  upon  the  signpost  there. 
The  appellee  could  not  have  been  bound  by  such  notice,  if  he 
had  possessed  a  known  residence  in  this  state.  It  would  not  be  as 
likely  to  reach  him,  in  fact,  if  he  resided  elsewhere  and  away. 
Notice  so  given  might,  indeed,  reach  him,  and  might  be  so  given 
and  be  legal,  whether  it  did  or  not.  But  we  think,  in  order  that 
the  latter  statement  should  be  true,  it  should  be  a  fact,  and  should 
appear,  that  the  object  sought  in  giving  the  notice  was  to  reach 
the  appellee;  that,  looking  towards  that  result,  the  court  directed 
and  gave  notice, — not  to  the  public,  adapted  best  to  reach  the 
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broadest  public^  yet  irrespective  of  any  superior  rights  of  the 
parent  to  have  such  notice, — but  to  the  parent,  irrespective  of  the 
public,  not  concerned  or  required  to  be  notified  at  all.  In  other 
words,  we  think  that  with  an  eye  and  purpose  single  to  notify  a 
party  absent,  and  whose  place  of  residence  was  unknown,  a  dif- 
ferent form  or  mode  of  notice,  more  likely  to  accomplish  its  ob- 
ject, would  probably,  and  certainly  might  possibly,  be  adopted 
by  a  judge  of  probate,  than  if  he  merely  undertook  to  give  a 
proper  public  notice,  including  the  parent  as  one  of  that  class 
only.  We  think  the  statute  in  question  contemplates,  requires, 
and  provides  for  this.  Because  it  does  not  appear  that  the  appel- 
lant did  what  we  thus  hold  essential,  we  think  the  court  below 
ruled  correctly.  There  is  no  error.  The  other  judges  con- 
curred. 


Ik  re  Smith's  Estate. 

[Supreme  Court  of  Peunsylnania.  35  Atl.  Kep.  889;  July,  1896.] 

Sale  op  property  for  payment  of  debts  —  Power  op  or- 
phans' COURT  TO  CONTROL  EXECUTOR  OR  ADMINISTRATOR. 

The  power  of  the  Orphans'  Court  over  proceedings  of  an  executor  or  adminto- 
irator  to  sell  lands  of  a  decedent  for  the  payment  of  debts  can  not  be 
doubted.  Nor  will  the  time  ever  come  when  that  court  will  be  powerless 
to  spur  the  hidolent  officer  or  to  control  the  reckless  and  arbitrary  one. 

In  the  abiience  of  any  pressing  necessity  for  the  sale  of  property  to  pay  debts, 
it  appearing  that  the  personalty  is  by  no  means  exhausted,  the  Probate 
Court  should  not  direct  the  sale  of  cert  lin  real  estate  upon  which  the  tes- 
tator by  a  codicil  to  his  will  charged  the  payment  of  his  debts,  when  there 
IB  an  action  pending  to  test  the  validity  of  the  codicil. 

Appeal  from  an  order  of  the  Orphans*  Court  entered  at  a  term 
held  in  and  for  the  county  of  Juniata. 

D.  W.  Woods  (t  Son,  B.  F,  Burchjield,  and  J.  Howard  Nedy^ 
for  appellant 

Atkinson  <k  Pennell,  for  appellee; 

Dean,    J.— On  May  31,  1895,  George  W.  Smith,  of  the 
borough  of  Mifflintown,  died,  leaving  a  will  dated  January  11, 
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1883,  to  which  was  a  codicil  executed  April  20,  1894.  At  both 
dates,  he  was  the  owner  of  a  valuable  farm  of  ninety  acres,  in 
Delaware  township,  also  of  a  house  and  lot  in  Mifflintown.  He 
was  also  the  owner  of  some,  personal  property,  and  was  indebted 
about  $1,200.  By  the  will,  he  devised  the  farm  to  his  son  Wil- 
liam, and  the  house  and  lot  to  his  son  Darwin  C.  To  his  widow 
he  bequeathed  property  or  cash  to  the  amount  of  $300,  in  lieu 
of  her  exemption,  and  the  interest  of  one-third  of  his  real  estate 
annually.  Afterwards,  by  the  codicil,  he  charged  whatever  debts 
were  not  paid  out  of  his  personalty  on  the  house  and  lot,  and  cut 
down  the  devise  to  Darwin  to  a  life  estate,  with  remainder  to  his 
children.  After  his  death,  it  turned  out  that  the  bequest  of  $300 
to  the  widow  wholly  exhausted  the  personalty,  leaving  the  entire 
amount  of  indebtedness  a  charge  on  the  devise  to  Darwin  and  his 
children;  and,  if  payment  be  enforced,  it  is  doubtful  if  anything 
over  $600  would  be  left  for  father  and  children.  Thus,  without 
the  codicil,  the  whole  of  the  real  estate,  farm,  and  lot  are  ans- 
werable for  the  debts,  but,  with  it,  the  lot  alone.  This  was  the 
situation  on  November  9,  1895,  when  Darwin  entered  an  appeal 
in  the  office  of  the  register  of  wills  from  the  decree  of  the  register 
admitting  the  codicil  to  probate;  and,  December  2d  following, 
he  presented  his  petition  to  the  Orphans'  Court,  averring  the  mak- 
ing of  the  codicil  was  procured  by  fraud  and  undue  influence  on 
the  part  of  William,  who,  by  reason  of  it,  became  almost  the  sole 
beneficiary  under  the  will.  On  this  the  court  awarded  a  citation 
to  William,  devisee  and  sole  executor,  to  appear  and  show  cause 
why  an  issue  devestavit  vel  non  should  not  be  directed;  and  on 
December  17,  1895,  the  court  appointed  an  examiner  to  take  tes- 
timony. On  the  same  day,  William,  as  executor,  presented  his 
petition  for  an  order  to  sell  the  house  and  lot  for  payment  of 
debts,  and  an  order  of  sale  was  immediately  made  as  prayed  for. 
On  31st  December,  following,  Darwin  presented  his  petition  to 
Judge  Lyons,  at  Chambers,  setting  forth  the  facts,  and  averring 
great  injustice  would  result  to  him  from  a  sale  of  the  property 
before  the  event  of  the  appeal  to  determine  the  validity  of  the 
codicil,  and  praying  that  proceeding  to  sell  be  stayed  until  a 
judgment  was  had  on  the  appeal.  This  prayer,  the  same  day, 
the  judge  refused.     The  executor  proceeded  with  the  sale,  and  on 
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the  29th  of  January,  1896,  sold  the  house  and  lot  for  $1,725  at 
public  sale.  Of  this  sale,  he  made  return  to  the  court  on  9th  of 
March,  following,  and  asked  that  it  be  confirmed.  Darwin  C. 
filed  exceptions  to  the  confirmation,  setting  out  the  facts,  and 
that  great  injustice  would  be  done  him  by  confirmation  before 
the  determination  of  the  appeal.  The  court,  after  hearing,  dis- 
missed the  exceptions,  and  confirmed  the  sale;  and  from  that  de- 
cree we  have  this  appeal  by  Darwin  C.  Smith,  assigning  for  error 
the  dismissal  of  exceptions  to  confirmation  of  sale. 

The  power  of  the  Orphans'  Court  over  proceedings  by  either 
executor  or  administrator  to  sell  lands  of  a  decedent  for  payment 
of  debts  can  not  be  doubted;  nor  do  we  think  the  time  will  ever 
come  when  that  court  will  be  powerless  to  spur  the  indolent 
officer  to  promptness,  or  to  stay  and  control  the  hand  of  the  reck- 
less and  arbitrary  one.  While  the  act  of  1834  directs  that  the 
offictr  shall  proceed  without  delay  to  sell  or  mortgage  the  lands  of 
a  decedent  for  payment  of  his  debts  where  the  personal  property 
is  insufficient,  these  words  are  to  have  a  reasonable  confitruction. 
The  twentieth  section  of  the  act  expressly  says  that  the  officer  shall 
sell  "under  the  direction  of  the  Orphans'  Court"  By  its  de- 
cree, that  court  has,  in  effect,  decided  the  codicil  valid  before  the 
question  was  properly  before  it.  Excluding  the  codicil,  and  tak- 
ing the  writing  made  ten  years  before  as  the  will,  the  debts  are  not 
charged  specifically  upon  any  portion  of  the  land.  In  that 
writing,  the  testator  himself  says  that  he  does  not  wish  the  house 
and  lot  of  Darwin  to  be  charged  with  any  portion  of  his  indebted- 
ness to  William,  for  the  farm  he  has  given  to  William  is  more 
valuable  than  the  house  and  lot  given  to  Darwin.  We  here  have, 
under  this  first  expression  of  his  intention,  not  only  no  specific 
charge  upon  Darwin's  property,  but  the  desire  to  relieve  it  from 
the  burden  of  debts,  because  less  valuable  than  that  given  his 
brother.  What  effect  this  would  have  on  the  mind  of  the  court 
were  it  called  upon  to  direct  a  sale  or  mortgage  of  any  part  or 
all  of  the  real  estate,  after  a  final  judgment  setting  aside  the  codi- 
cil, if  that  be  the  event,  we  do  not  know;  nor  can  the  court  below 
know  until  that  question  is  before  it.  It  can  not  exercise  a  legal 
discretion  now,  because  the  facts  on  which  the  discretion  must  be 
based  are  unknown,  and  can  not  be  known  until  the  final  deter- 
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mination  of  the  appeal.  Nor  is  there  before  us  a  single  fact  to 
justify  the  hurried  sale  of  Darwiu^s  property.  In  less  than  four 
months  from  the  testator  s  death,  the  executor  and  devisee  of  the 
farm  sought  to  mortgage  the  lot  for  payment  of  debts.  Failing 
in  this,  within  four  months  more,  he  obtained  the  order  of  sale, 
and,  with  what  looks  very  like  unseemly  haste,  sold  it  We  say 
nnseemly,  because  it  periled  his  brother's  interests,  and  enhanced 
his  own,  when  no  creditor  could  have  been  endangered  by  reason- 
able delay. 

It  is  argued  by  appellee  that,  in  making  the  order  for  and  con- 
firming the  sale,  the  court  but  exercised  a  discretion  which  is  not 
reviewable  in  a  Court  of  Error,  except  for  a  plain  abnse  of  that 
discretion.  Ordering  and  confirming  the  sale  of  Darwin's  lot  for 
the  payment  of  debts,  for  only  a  small  part  of  which  it  might, 
after  the  judgment  on  the  appeal,  be  held  liable,  was  either  a  mis- 
taken exercise  of  power,  or  an  abuse  of  discretion ;  if  the  court 
supposed  it  could  make  Darwin  whole  out  of  William's  farm,  for 
any  loss  sustained  by  the  hurried  sale,  it  was  without  power  to 
make  the  order,  for  no  court  has  the  power  to  direct  the  sale  of 
one  man's  property  to  pay  another's  debt,  merely  because  the 
wronged  party  may  thereafter  have  a  vexatious  remedy  against 
some  other  who  ought  to  have  paid  in  the  first  instanca  The 
question  of  contribution  between  the  brothers,  as  we  have  seen, 
could  not  be  decided  at  that  time,  because  the  material  facts  were 
impossible  of  ascertainment 

If  the  court  merely  assumed  Darwin  would  lose  his  case  on  the 
appeal,  then  the  decree  was  an  arbitrary  exercise  of  power  which 
is  an  abuse  of  discretion*  In  either  view,  the  decree  is  not 
sustainable,  for,  in  either,  what  appellee  seems  to  term  discretion, 
is  mere  despotism ;  the  exercise  of  power  by  one  in  authority, 
without  basing  the  exercise  of  it  on  established  fact  or  recogniased 
principla 

The  decree  is  reversed  and  set  aside  at  costs  of  appellea 


Keating  et  al.  vs.  McAdoo. 

(Supreme  Court  of  Pennsylvania,  Jan.  4, 1897;  180  Pa.  St.  6, 86  Atl.  Rep.  918.] 

Nature  of  kstatk  devised — Construction. 

1.  There  must  be  a  clear  manifestation  of  an  intention,  deliberate  and  poeMve, 
to  cut  down  a  fee  simple  estate  to  a  life  tenancy;  and,  where  the  testator  has 
used  language  in  the  early  portions  of  his  will  that  would  convey  a  fee  simple, 
the  courts  are  reluctant  to  decide  that  an  estate  for  life  only  passes,  unless 
compelled  to  adopt  that  conclusion  by  the  subsequent  language  of  the  wilL 
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^  A  testator  employed  the  following  language:  ''The  estate  which  I  have  be- 
qaeathed  to  my  said  daughters,  Rebecca  and  Martha,  shall  not  be  liable  to 
the  debts  nor  subject  to  the  control  of  their  respective  husbands."  Htld, 
that  the  words  were  sufficient  to  create  a  trust  if  such  was  the  testator's 
inteation--that  they  were  consistent  with  such  an  intent,  but  not  neces- 
sarily demonstratiYe  of  it. 

Appeal  from  an  order  of  the  Ooart  of  Commoa  Pleas  entered 
at  a  term  held  in  and  for  the  county  of  Allegany. 

Hon.  Frederick  H.  Collier,  Presiding  Jadga 

R  E.  Stewart^  J.  McF,  Carpenter^  and  J.  M,  Shtelda,  for  appel- 
lants. 

John  D.  Browriy  A,  M,  Brown^  Wataon  &  McGleave^  and    W.  A. 
LewiSy  for  appellee. 

Mitchell,  J. — The  will  of  John  Keating,  Sr.,  begins,  so  far  as 
concerns  this  controversy,  by  a  devise  of  the  premises  in  suit  to 
his  daughter  in  fee,  to  her  '*  and  to  her  heirs  and  assigns,  forever." 
Is  this  clearly  cut  down  to  a  lesser  estate  in  any  subsequent 
clause?  The  words  which  are  claimed  to  have  that  eSect  are: 
"  If  any  of  my  said  children  shall  die  without  leaving  lawful  chil- 
dren, the  part  devised  to  such  child  shall  go  to  and  be  equally 
divided  among  my  other  children  who  shall  then  survive  the  child 
80  dying  without  lawful  children ;  and  if  any  of  my  children  die 
leaving  children  or  a  child,  then  such  child  or  children  shall  be 
entitled  to  the  same  share  of  the  estate  of  any  of  my  children  who 
shall  die  without  leaving  lawful  issue  that  the  parent  of  such  child 
or  children  would  have  been  entitled  to  had  such  parent  been 
alive  at  the  time  of  the  death  of  my  said  child  so  dying  without 
issue.'*  This  provision,  it  must  be  observed,  applies,  not  to  his 
daughter  alone,  but  to  all  four  of  his  children  who  took  by  the 
residuary  clausa  Under  our  cases  this  might  be  interpreted  as 
meaning  either  an  indefinite  failure  of  issue,  thus  creating  a  fee  tail, 
or  a  death  of  the  devisee  in  the  lifetime  of  the  testator.  Recasting 
the  general  language  of  the  clause  into  specific  directions  as  to  this 
daughter,  it  might  be  read  in  this  way:  ^'If  Rebecca  should  die 
without  leaving  children,  her  part  shall  go  to  Joseph,  John,  and 
Martha,  equally,  if  they  then  survive ;  but  if  either  Joseph,  John, 
or  Martha  should  have  died  before  Rebecca,  leaving  children,  then 
such  children  shall  take  such  part  of  their  aunt  Rebecca's  share  as 
their  parent  would  have  taken  if  he  or  she  had  survived  Rebecca." 
Assuming  this  to  be  a  fair  paraphrase  of  testator's  language  as 
applied  to  Rebecca's  share,  it  would  seem  to  indicate  his  actual 
Vol.  1—17 
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intent  to  refer  to  the  death  of  Rebecca  in  liis  lifetime.  Bat,  if  this 
constraction  be  not  adopted,  then  it  is  clear  that  the  only  other 
alternative  fairly  open  is  that  of  an  indefinite  failure  of  issue.  It 
is  not  material,  for  the  present  case,  which  view  is  takea  It  is 
sufficient  that  there  is  nowhere  any  clear  manifestation  of  intent 
to  cut  down  the  fee  given  to  any  child  surviving  him  to  a  life 
estata 

There  remains  the  question  whether  the  share  of  Bebecoa  was 
subject  to  a  separate  use  trust  The  words  are:  ''The  estate 
which  I  have  bequeathed  to  my  said  daughters,  Bebecca  and 
Martha,  shall  not  be  liable  to  the  debts  nor  subject  to  the  oontrol 
of  their  respective  husbands."  The  words  are  sufficient  to  create 
a  trust,  if  such  was  the  testator^s  intentioa  Of  themselves,  they 
are  consistent  with  such  intent,  but  not  necessarily  demonstrative 
of  it  The  testator  left  both  real  and  personal  estate,  and  included 
both  in  the  residuary  clause ;  but  he  did  so  by  the  use  of  both  of 
the  technical  words,  "devise"  and  "bequeath."  And,  when  he 
indicated  his  will  that  his  entire  estate  should  be  chargeable  with 
the  legacies,  as  well  as  with  debts  and  funeral  expenses,  he 
seems  to  have  known  that  the  personal  estate  would  be  liable 
without  express  words;  for  he  uses  only  the  proper  technical  term 
to  charge  the  land :  "The  estate  which  I  have  herein  devised  to 
my  said  children  shall  be  bound  and  subject,"  etc.  When,  how- 
ever,  he  came  to  express  his  intention  in  regard  to  his  daughter's 
share,  he  used  the  term  "  bequeath ''  only.  He  may  have  known 
that  a  husband,  at  that  time,  took  his  wife's  personal  estate  abso- 
lutely and  her  realty  only  for  life ;  and  he  certainly  knew  that 
personal  estate  is  much  more  easily  taken  possession  of  and  spent 
by  a  husband  than  land.  But,  whatever  his  reason,  he  used  the 
appropriate  term  to  confine  the  separate  trust,  if  any,  to  the  per- 
sonal property ;  and  his  use  of  technical  words  throughout  the 
will  is  so  uniformly  accurate  as  to  indicate  either  knowledge  on 
his  part,  or  the  assistance  of  counsel  with  such  knowledge:  With 
this  fact  so  plainly  before  us,  we  should  not  be  justified  in  saying 
that  he  used  the  word  "  bequeathed  "  in  any  other  than  its  proper 
and  restricted-  sensa  If  this  view  be  thought  to  savor  of  techni- 
cality, it  must  be  remembered  that  the  subject  is  technical|  and 
there  is  no  equity  in  plaintiffs  claim  to  induce  a  disregard  of 
technicality  in  order  to  sustain  their  present  action  against  the 
evidence  of  their  own  conduct  by  deeds  of  partition,  proceedings 
to  bar  entails,  sales  of  land,  and  making  of  titles,  for  nearly  fifty 
years.     Their  claim  has  no  merit  either  in  morals  or  in  law. 

Judgment  affirmed. 
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Fitch  et  cU.  vs.  Gray  et  at. 

[lOd  Illinois,  867;  44  Northeast.  Rep.  726;  March,  1896.] 

Execution  against  decedent  judgment  debtor. 

A  section  of  the  Illinois  Revised  Statutes  provided  that  when  a  person  shall  die 
after  the  rendition  of  judgment  against  him  is  obtained  in  a  court  of  rec- 
ord, execution  may  issue  against  the  real  estate  of  such  person  without 
reviving  the  judgment  against  his  heirs  or  legal  representatives,  provided 
that  no  execution  shall  issue  until  after  the  expiration  of  twelve  months 
from  his  death,  nor  shall  any  sale  be  had  on  such  execution  until  the  per- 
son in  whose  favor  the  judgment  is  sought  to  be  enforced  shall  give  to  the 
executor  or  administrator  at  least  three  moutLs  notice  of  the  existence  of 
such  judgment  or  decree.  Issuing  execution  or  proceeding  to  sell,  which 
notice  shall  be  in  writing,  when  the  parties  required  to  be  notified  reside 
or  may  be  found  within  the  state,  and  their  place  of  residence  known. 
The  statute  further  provides  for  service  on  non-resident  defendants  by 
publication  of  such  notice  based  upon  an  affidavit  reciting  that  the  persons 
intended  to  be  notified  reside  out  of  the  state.  In  view  of  these  statutory 
provisions,  it  was  held  unnecessary  to  state  the  time  when  the  execution 
will  be  issued,  and  the  mere  fact  that  it  was  not  issued  at  the  time  stated 
in  the  notice  is  harmless  error.  It  was  furtlier  held  that  the  notice  to  non* 
residents  is  to  be  given  by  the  clerk  of  the  court,  and  need  not  be  signed 
by  the  party  or  parties  in  interest.  » 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  County  of  Cook. 

Hon.  John  B.  Payne,  Presiding  Judge. 

H.   W.  Magee  and  0,  H.   Wilkttj  for  appellanta 

A.  N,  Gage  and  BayUy  &  Waldo,  for  appellees. 

Phillips,  J.  (after  stating  the  facts).  There  are  but  four  ques- 
tions presented  on  this  record  which  it  will  be  necessary  for  us  to 
notice:  Firat,  whether  an  affidavit  on  which  to  base  publication 
of  notice  of  causing  an  execution  to  issue  may  state  the  residence 
of  the  heirs,  baaed  on  information  and  belief;  second,  whether, 
on  a  published  notice  of  an  intention  to  have  an  execution  issued 
on  the  4th  of  October,  1880,  an  execution  could  issue  at  a  later 
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date;  third,  whether  the  notice  would  be  valid  when  published, 
without  being  signed  by  any  party ;  and,  fourth,  did  the  court  err 
in  refusing  leave  to  file  a  bill  as  a  substitute  for  the  original  bill 
with  its  various  amendments  and  the  supplemental  bill?  Section 
39,  c.  77,  Rev.  St,  as  amended  in  1875,  provided  that  when  a  per- 
son shall  die  after  the. rendition  of  judgment  against  him  is  ob- 
tained in  a  court  of  record,  "execution  may  issue  against  the  real 
estate  of  such  deceased  pereon  "  without  reviving  the  judgment 
against  his  heirs  or  legal  representatives,  provided  that  no  execu- 
tion shall  issue  until  after  the  exoinition  of  twelve  months  from 
his  death,  nor  shall  any  sale  be  had  on  such  execution  until  the 
person  in  whose  favor  the  judgment  is  sought  to  be  enforced  shall 
give  to  the  executor  or  administrator,  or,  if  there  be  neither,  to 
the  heirs  of  the  deceased,  "at  least  three  months'  notice  of  the 
existence  of  such  judgment  or  decree  issuing  execution  or  pro- 
ceeding to  sell,  whicli  notice  shall  be  in  writing  when  the  parties 
required  to  be  notified  reside  or  may  be  found  within  the  state, 
and  their  place  of  residence  known.  Otherwise  publication  notice 
shall  be  given  in  the  manner  directed  for  chancery  proceedings  in 
sections  12  and  13  of  an  act  entitled  *An  act  to  regulate  the  prac- 
tice in  Courts  of  Chancery,'  approved  March  15th,  1872/'  If  there 
is  an  administrator  or  executor,  and  he  resides  in  this  State,  the 
only  notice  required  to  be  given  is  to  be  given  by  the  person  in 
whose  favor  it  is  sought  to  enforce  the  judgment  against  such  ex- 
ecutor. If  there  is  no  executor,  then  the  notice  is  to  be  given  to 
the  heirs  if  they  reside  in  the  state,  and  the  only  provision  in  re- 
lation to  the  notice  is  that  it  shall  be  given  at  least  three  months 
before  taking  out  the  execution,  and  all  the  notice  is  required  to 
eon  tain  is  a  statement  of  the  existence  of  such  judgment  If, 
however,  the  parties  do  not  reside  in  the  state,  then  there  shall  be 
a  publication  notice  made  in  accordance  with  the  provisions  of  the 
Chancery  Act  for  giving  notice  by  publication ;  that  is,  by  sections 
12,  13,  c.  22,  Rev.  St  The  affidavit  of  Gray,  the  assignee  of  the 
judgment,  sets  out  the  facts  upon  which  to  base  the  publication  of 
notice.  It  stated  he  was  the  owner  of  the  judgment;  that  John 
Fitch  died  on  the  20th  of  July,  1878,  at  Nettleton,  Kan.;  that 
more  than  twelve  months  had  since  expired  ;  that  there  is  no  ex- 
ecutor or  administrator  of  the  estate,  to  his  knov# ledge  or  belief;. 
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that  he  left  him  snrviviDg  the  appellants,  "  each  of  whom,  as  this 
affiant  is  informed  and  believes,  lives  witho.ut  the  state  of  Illinois, 
and  can  not  be  served  with  personal  wiitten  notice  of  the  existence 
of  the  judgment  in  the  said  above-entitled  cause,  as  provided  by 
section  39  of  chapter  77  of  the  Revised  Statutes  of  the  state  of 
Illinois  of  A.  D.  1874,  as  amended  by  the  act  of  the  legislature 
of  the  state  of  Illinois,  approved  April  2,  A.  D.  1875.      And 
this  affiant  is  informed  and  believes  that  the  aforesaid  children  of 
the  decedent  reside  at  Nettleton,  in  the  state  of  Kansas.     And 
affiant  farther  says   that  he  is  informed  and   believes   that  the 
above-named  children  of  John  Fitch  are  all  the  heirs  and  per- 
sonal   representatives  of    the    said    John    Fitch."     Upon    this 
affidavit    notice   was    published    by  the    clerk    as   the  statute 
provides,  and   it   is   contended    by  the   complainants    that   the 
notice  was    erroneous    because    it   stated    the   execution  would 
issue  on  October  4,  1880,  and  that  the  execution  was  erroneous 
because  it  was  not  issued  on  that  date,  and  that  the  notice  was  de- 
fective because  the  affidavit  upon  which  it  was  issued  stated  that 
each  of  the  appellants,  '^as  this  affiant  is  informed  and  believes, 
lives  without  the  state  of  Illinois,  and  can  not  be  served  with  per- 
sonal written  notice  of  the  existence  of  the  judgment,      *      «      * 
and  this  affiant  is  informed  and  believes  that  they  reside  at  Nettle- 
ton  in  the  state  of  Kansas."     An  affidavit  made  by  an  agent  of 
the  plaintiff,  on  which  to  base  a  writ  of  replevin,  which  stated  he 
believed  the  plaintiff  was  the  owner  of  the  property  about  to  be 
replevied,  was  held  insufficient  in  Finnk  v.  Flanagan  (1  Gilman, 
35).     An  affidavit  made  by  an  agent  of  the  plaintiff  on  which  to 
base  a  writ  of  attachment,  which  stated  affiant  was  informed  and 
believed  the  defendant  was  indebted  to  the  plaintiff,  etc.,  was  held 
insafficient  in  Dyer  v.  FliiU  (21  111.  80).     This  court  had  before 
it  for  consideration   an  affidavit  on  which  to  base  publication  of 
notice  to  non-residents   under  the  Chancery  Act  in  Rowland  v. 
Carroll  (81  111.  224),  and  in  commenting  on  the  Frink  Case  and 
Difer  Case  above,   and   distinguishing  them  from  the  case  under 
consideration,  held  :  *' These  decisions  were  upon  the  ground  that 
the  respective  statutes  in  those  cases  required  a  positive  statement 
of  the  ownership  and  indebtedness  to  be  made  in  the  affidavit. 
There  is  a  difference,  in  this  i-espect,  in  the  language  of  the  stat- 
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ute  here  involved.  Its  language  is  that  the  petitioner  shall  file 
'  an  affidavit  showing  that  any  defendant  resides  or  has  gone  out 
of  this  state.'  It  does  not  require  that  the  affidavit  shall  contain 
a  positive  statement  of  the  fact  of  non-residence,  etc.,  but  that 
there  shall  be  filed  an  affidavit  showing  such  fact  An  affidavit 
upon  information  and  belief  is  a  mode  of  showing  such  fact,  and 
does  show  it  in  that  mode.  We  think  the  difference  in  the 
phraseology,  in  this  respect,  of  the  statutes,  may  well  admit  a  dif* 
ference  of  construction,  and  we  are  inclined  to  sustain  the  affidavit 
in  question  as  being  sufficient  Tiiut  tlie  defendant  resides  or  has 
gone  out  of  the  state  is  a  fact  which  can  not  be  expected,  in  most 
cases,  to  be  known  by  one  about  to  commence  a  suit,  except  on 
the  information  of  others.  And  where  the  fact  is  not  to  be  sup- 
posed to  rest  in  personal  knowledge,  but  to  depend  upon  the  in- 
formation of  another,  there  would  seem  to  be  essential  difference 
in  swearing  to  the  facts  in  terms  of  absolute  assertion,  or  upon  in- 
formation and  belief.  Perjury  may  be  assigned  on  an  affidavit 
that  one  is  informed  and  believes  as  to  a  fact,  as  well  as  where  he 
swears  positively  to  the  truth  of  the  fact  In  neither  case  would 
mere  disproof  of  the  fact,  as  that  the  defendant  did  not  reside  in, 
or  liad  gone  out  of  the  state,  be  sufficient  to  make  a  case  of  per- 
jury, unless  the  oath  was  willful  and  corrupt"  The  same  princi 
pie  is  sustained  in  Ilannas  v.  Ilannas  (110  111.  53).  An  affidavit 
on  which  to  base  notice  of  publication  in  chancery  may  be  made 
on  information  and  belief.  The  notice  to  be  given  non-residents 
under  the  Chancery  Act  is  to  be  given  by  the  clerk  based  on  a 
sufficient  affidavit  and  the  notice  is  not  required  to  be  signed  by 
a  party  in  interest  Nor  is  it  necessjiry  to  sttite  in  the  affidavit  or 
notice  when  the  judgment  will  be  issued.  A  somewhat  similar 
question  was  before  this  court  in  Letcher  v.  Morrison  (27  III.  209), 
where  it  was  said :  "We  can  find  nothing  in  the  language  or  the 
reason  of  this  statute  requiring  more  than  one  notice,  no  matter 
how  many  executions  may  be  issued  for  the  collection  of  the  judg- 
ment The  statute  does  not  even  require  the  creditor  to  state  in 
his  notice  that  he  intends  to  issue  an  execution  upon  the  judg- 
ment, mnch  less  to  state  the  time  when  he  will  issue  it;  but  all 
that  is  required  is  to  notify  the  administrator  of  the  existence  of 
the  judgment     But,  after  that  fact  was  made  known  to  him  in  the 
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mode  required  by  the  law,  the  judgment  creditor  has  placed  him- 
self iQ  the  same  positioa  of  right  as  if  the  judgment  debtor  were 
still  living,  and  the  administrator  is  bound  to  take  notice  of  every- 
thing that  is  thereafter  done  which  the  debtor  himself  would  be 
required  to  notice  if  living."  Although  the  aflSdavit  stated  the 
execution  would  be  issued  on  October  4,  1880,  and  it  was  not  is- 
sued until  a  subsequent  day  in  December,  yet  it  was  not  necessary 
to  state  in  the  notice  when  it  would  be  issued.  Tbe  fact  that  it 
was  not  issued  on  the  day  stated  was  immaterial.  The  court  had 
allowed  many  amendments  to  the  bill,  and  passed  on  demurrers 
thereto,  had  set  aside  an  order  dismissing  the  bill,  and  allowed  a 
supplemental  bill  filed,  and  then  sustained  demurrers  to  the  bill. 
Complainants  then  sought  to  embody  the  original  bill  with  the 
various  amendments  and  the  supplemental  bill  in  a  new  bill  as  a 
substitute.  To  refuse  leave  to  do  this  was  not  error.  It  was  an 
effort  to  put  the  pleadings  in  a  shape  to  have  the  court  again  con- 
sider the  pleadings  on  demurrer,  which  was  very  properly  refused. 
By  the  sale  under  execution  and  deeds  thereunder  all  the  interest 
of  the  complainants  passed  from  them,  so  that  it  is  unnecessary  to 
consider  the  other  questions,  as  they  are  not  erroneously  affected. 
We  find  no  error  in  the  record,  and  the  decree  is  affirmed. 


Bei^haw  et  al.  vs.  Chitwood  et  ai. 

[  141  Ind.  877;  40  N.  E.  Rep.  908.] 

Conveyance  of  property  previously  deviseu 

A  revocation  is  not  established  under  the  Revised  Statutes  of  Indiana,  which 
provide  that  a  conveyance  made  by  a  testator  by  which  his  interest  in 
property  prevlou^y  devised  is  altered  but  not  wholly  divested,  shall  not 
be  deemed  a  revocation  of  such  devise  if  the  evidence  merely  shows  an 
intention  of  the  testator  to  make  certain  conveyances  and  then  destroy 
bis  will.  The  intention  must  be  supplemented  by  some  act  that  will  effect 
«  revocation,  such  as,  the  destruction  of  the  document,  or  the  execution  of 
s  subsequent  will  with  all  the  statutory  requirements. 
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Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Lake. 

Hon.  J.  H.  GiLLETT,  Presiding  Judge. 

Uios.  J,  Woods,  for  appellants. 

K  S.  Fanclier  and  E.  D.  Crumpacker,  for  appellees. 

Hackney,  J. — In  this  case  the  appellants  unsuccessfully 
contested  the  last  will  of  Harriet  Belshaw,  who  was  the  mother  of 
the  principal  contestants.  The  jury  rendered  a  special  verdict, 
finding  that  on  the  17th  day  of  Ot^tober,  1887,  the  said  Harriet 
executed  her  said  will,  first  providing  for  her  debts  and  funeral 
expenses,  and  then  devising  and  bequeathing  to  her  daughter 
Florence  Belshaw,  by  the  language  of  the  will,  **all  the  balance 
and  residue  of  my  estate,  real,  personal,  or  mixed,  to  have  abso- 
lutely" ;  that  after  the  execution  of  said  will  she  retained  the 
same  in  her  possession  and  control,  as  executed,  until  her  death, 
on  the  28th  day  of  February,  1893;  that  on  the  12th  day  of  Oc- 
tober, 1891,  she  executed  to  her  daughter  Florence  Chitwood,  a 
deed  conveying  twenty-eight  and  one-half  acres  of  land  held  by 
her  at  the  time  of  the  making  of  said  will.  It  is  found  that  the 
consideration  stated  in  said  deed  for  the  execution  thereof  was 
natural  love  and  affection,  and  in  compensation  for  services 
rendered ;  that  said  deed  was  duly  recorded  in  October,  1891 ; 
that,  a  few  days  before  she  executed  said  deed  to  said  Florence, 
said  Harriet  Belshaw  declared  to  the  plaintiffs  Lucy  Hayden  and 
Sherman  Hayden,  and  to  said  Florence  Chitwood,  that  she  (Har- 
riet) would  convey  said  land  to  said  Florence,  and  also  convey  a 
certain  tract  Tio  said  Lucy  Hayden,  and  another  tract  to  Willian* 
E.  Belshaw,  and  after  making  such  conveyances  she  would  burn 
and  destroy  said  will"  ;  that  she  executed  said  deed  to  Florence, 
but  failed  to  execute  said  deeds  to  William  and  Lucy,  and  never 
destroyed  or  mutilated  said  will,  and  never  again  expressed  an 
intention  to  do  so ;  ^^  that  said  will  was  not  referred  to  in  said 
deed  of  conveyance,  nor  did  said  Harriet  Belshaw  sign  or  exe- 
cute any  other  will  or  instrument  in  writing  whereby  said  will 
was  referred  to  in  any  manner  j     *     »     *    that  the  conveyance 
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so  made  was  not  intended  by  the  said  Harriet  Belsbaw  to  be  ia 
full  satisfaction  of  the  legacies  and  bequests  to  said  Florence 
Chitwood  contained  in  said  will."  At  her  death  she  owned  over 
100  acres  of  land,  and  a  small  amount  of  personal  property.  The 
will  was  subsequently  admitted  to  probate. 

Many  objections  are  urged  to  the  sufficiency  of  the  facts  found, 
and  it  is  insisted  that  the  verdict  contains  conclusions  of  law.  It 
is  conceded  that  conclusions  of  law  found  do  not  vitiate  a  verdict, 
and  that  all  such  should  be  disregarded,  and  only  the  facts  found 
should  be  considered.  Before  considering  objections  to  the  ver- 
dict^ it  is  important  to  ascertain  the  scope  and  theory  of  the  ac- 
tion; and  by  reference  to  the  complaint  we  find  that  its  allega- 
tions affirm  the  execution  and  probate  of  the  will,  and  deny  the 
force  and  effect  thereof,  by  claiming  its  revocation  after  execution, 
and  before  probata  The  revocation  is  alleged  to  have  occurred 
some  two  years  before  the  death  of  the  testatrix,  and  to  have  con- 
sisted in  an  agreement  between  the  testatrix  and  Florence  Chit- 
wood,  by  which  said  Florence  was  to  surrender  all  of  her  rights 
under  said  will,  and  the  same  should  be  of  no  force,  upon  the  ex- 
ecution to  her  of  a  warranty  deed  for  certain  real  estate;  that  said 
deed  was  executed,  and  the  will  was  held  by  said  Florence  for  de- 
struction. The  prayer  is  for  the  setting  aside  of  the  probate* 
The  only  answer  was  in  general  denial.  The  appellants  moved 
to  set  aside  the  verdict,  as  indefinite,  also  for  judgment  in  their 
favor  upon  the  verdict,  and  also  for  a  tiew  trial,  each  and  all  of 
which  motions  were  overruled,  and  such  rulings  are  assigned  in 
this  court  as  errors. 

The  due  execution  of  the  will  was  not  an  issue,  nor  was  the 
regularity  of  the  probate  questioned.  The  essence  of  the  issue 
was  the  revocation  of  the  will.  Disregarding  the  facts  and  con- 
clusions of  law,  if  such  there  be,  giving  reference  to  the  due  exe- 
cution and  regularity  of  the  probate  of  the  will,  there  remain,  not 
only  such  facts,  in  our  judgment,  as  constitute  a  definite  verdict, 
but  such  as  precluded  a  recovery  by  the  appellants,  and  impera- 
tively required  a  judgment  for  the  appellees.  Most  of  the  nu- 
merous objections  presented  have  reference  to  the  execution  of 
the  will,  and  it  was  the  theory  of  the  complaint  that  the  will, 

duly  executed,  had  been  legally  revoked,  the  verdict  must  be  read 
Vol.  IX— 18 
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with  reference  to  that  single  issue,  and  a  verdict  that  covers  the 
issue  is  sufficient  National  Bank  of  Bockvilk  v.  Second  Nat. 
Bank  of  Lafayette  (69  Ind.  479);  Conner  v.  Railway  Go,  (105  id 
62;  4  N.  E.  4il).  Are  facts  found  upon  which  to  determine  Jhe 
issue  of  the  revocation  of  tlie  will  ?  It  is  not  claimed  that  the 
mere  execution  of  a  deed  to  a  devisee,  of  a  part  of  the  land  de- 
vised, will  work  a  revocation  of  the  will.  Here  it  is  found  that 
the  deed  was  supported  by  a  valuable  consideration,  and  it  is  cer- 
tainly not  indicative  of  an  intention  to  revoke  a  devise,  which,  in 
its  nature,  only  takes  effect  upon  the  death  of  the  testatrix,  that 
the  testatrix,  for  a  consideration,  parted  with  a  fraction  of  the 
land  covered  by  the  devise,  and  permitted  the  devisee  to  enjoy 
the  same  before  the  will  became  effective.  It  is  expressly 
found  that  in  the  execution  of  the  deed  there  was  no  in- 
tention to  substitute  the  grant  for  the  full  devise.  This 
part  of  the  finding,  quoted  above,  is  objected  to  as  legal  conclu- 
sion. We  do  not  so  regard  it  It  is  but  the  statement  of  a  fact, — 
the  non-existence  of  an  intention.  The  presence  or  absence  of 
intention — a  menial  conclusion — is  impossible  of  statement,  ex- 
cept as  an  ultimate  fact,  unless  the  jury  violate  the  rule  that  evi- 
dence should  not  be  stated  in  the  special  verdict;  and  in  that 
contingency  the  court  would  be  required  to  draw  the  ultimate 
conclusion,  which  is,  in  most  instances,  forbidden.  By  no  line  of 
reasoning  could  we  conclude  that  the  finding  was  a  legal  conclu- 
sion. It  is  found  that  no  written  revocation,  or  intention  to  revoke, 
was  ever  executed  by  Mra  Belshaw ;  but  it  is  found  that  she  once 
declared  an  intention,  never  thereafter  carried  into  effect,  to  make 
certain  conveyances,  and  then  to  destroy  her  will.  That^ these 
facts  are  insufficient  to  constitute  a  revocation  is  established  by 
reference  to  the  statute,— Rev.  St  1894,  §§  2729,  2786  (Rev.  St 
1881,  §§  2556,  2559).  The  first  of  these  sections  provides  that 
"  no  will  in  writing,  nor  any  part  thereof,  except  as  in  this  act 
provided,  shall  be  revoked,  unless  the  testator,  or  some  other  per- 
son in  his  presence  and  by  his  direction,  with  intent  to  revoke, 
shall  destroy  or  mutilate  the  same ;  or  such  testator  shall  execute 
other  writing  for  that  purpose,  signed,  subscribed  and  attested  as 
required  in  the  preceding  section."  By  the  second  of  these  sec- 
tions it  is  further  provided  that  "  conveyance,  settlement,  deed  or 
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Other  act  of  a  testator,  by  which  his  estate  or  interest  in  property 
previously  devised  by  him  shall  be  altered  but  not  wholly  divested, 
shall  not  be  deemed  a  revocation  of  such  devise,  but  the  same 
shall  pass  to  the  devisee,"  eta  The  oral  statement  of  the  testa- 
trix, found  by  the  jury  and  quoted  by  us,  of  an  intention  to  con- 
vey, is  not  only  far  short  of  the  requirements  of  the  statute,  but 
does  not  establish  the  agreement  between  Mrs.  Chitwood  and  the 
testatrix  that  the  conveyance  should  be  in  full  of  all  rights  which 
the  former  might  have  under  the  will.  We  do  not  intimate  that 
such  an  agreement,  if  proven,  would  have  been  sufficient  under 
the  provisions  of  the  statute  above  quoted.  The  finding  that  the 
testatrix  retained  the  will  until  her  death,  in  the  condition  in 
which  it  was  executed,  not  only  fails  to  support  the  allegation 
that  the  will  was  intrusted  to  Mrs.  Chitwood  for  destruction,  but 
most  clearly  refutes  that  allegation.  That  the  verdict  does  not 
find  any  fact  essential  to  a  recovery  by  the  appellants  is  equivalent 
to  a  finding  that  such  fact  does  not  exist  {Railway  Co.  v.  Hart^ 
119  Ind.  273;  21  N.  E.  763;  Olaiiiz  v.  City  of  South  Bend,  106 
Ind.  305;  6  N.  E.  682;  Parmater  v.  State,  102  Ind.  90;  3  N.  E. 
882.) 

The  argument  that  an  estoppel  arises  by  reason  of  the  alleged 
agreement  fails  by  the  failure  to  establish  the  agreement,  even  if 
we  were  permitted  to  hold  the  will  to  have  been  revoked  by  the 
testatrix  because  of  an  estoppel  against  the  devisee, — a  proposi- 
tion we  would  hesitate  to  accept  There  was  no  error  in  the  judg- 
ment of  the  Circuit  Court,  and  the  same  is,  in  all  things,  affirmed 


Eastman  (Ex'r)  vs.  Davis  (Adm'r). 

[68  Yt.  225;  85  Atlantic  Reporter,  78;  May  5th,  1896.] 

Partibs — Practice— AooouNTiNG — Concealment  of  assets. 

Ko  mere  lapse  of  time  will  debar  a  Probate  Court  from  enforcing  the  settle- 
ment of  an  estate.  Executors  and  administrators  hold  the  property  of  the 
deceased  as  direct  trustees  for  the  persons  entitled  to  it,  and  are  liable  to 
accoant  to  the  Probate  Court  for  the  benefit  of  such  persons  until  the 
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estate  is  wholly  administered.  A  period  of  limitation  will  not  commence 
to  run  in  favor  of  trustees  of  this  character  until  the  trust  relation  is  termi- 
nated or  repudiated. 

The  settlement  of  an  estate  on  what  purports  to  be  a  final  account  is  not 
necessarily  a  termination  of  the  trust.  If  assets  remain  in  the  hands  of 
the  accountant,  undisclosed,  he  continues  to  hold  them  in  his  fiduciary- 
capacity. 

Any  person  interested  in  the  estate  of  a  decedent,  either  as  an  heir  or  other- 
wise, has  a  legal  right  to  petition  the  Probate  Court,  and  ask  for  a  further 
accounting  from  the  executor  or  administrator  of  the  decedent's  estate. 

It  is  the  duty  of  the  Probate  Court  to  act  upon  such  a  petition,  and  direct  that 
proper  parties  may  be  brought  in,  and  joined  with  others  properly  inter- 
ested. 

The  proceedings  of  a  Probate  Court  are  not  jeopardized  or  vitiated  from  the 
mere  fact  that  a  party  not  strictly  in  interest  has  been  joined  with  parties 
who  are  interested  in  an  application  to  the  court  for  an  accounting  from 
the  executor  or  administrator. 

Appeal  from  an  order  of  the  Probate  Court  entered  at  a  term 
held  ia  and  for  the  county  of  Caledonia. 

Hon.  H.  R  Start,  Presiding  Judge. 

M  Montgomery  and  W.  P.  Stafford^  for  petitionee. 

Bates  &  May  J  for  petitioners. 

Thompson,  J.  In  October,  1868,  Brainard  Flint  died,  testate, 
leaving  a  widow,  Mary  Flint,  but  no  issue.  By  his  will,  which 
"wns  duly  proved,  Mary  Flint  was  constituted  his  executrix,  and 
was  ap[)ointed  by  the  Probate  Court,  accepted  the  trust,  and  duly 
qualified  and  acted  as  executrix.  The  personal  and  real  estate  of 
Brainard  Flint  was  appraised  at  $1,743.24  by  the  appraisers  ap- 
pointed by  the  Probate  Court  She  waived  her  rights  under  the 
will,  and  demanded  Irer  rights  in  the  estate  under  the  law  of  dis- 
tribution. June  19,  1869,  after  due  notice,  she  settled  her  account 
as  executrix  in  the  Probate  Court.  By  this  settlement  it  appeared 
that  the  personal  estate  was  not  sufficient  to  pay  the  debts  and  the 
expenses  of  administration,  by  the  sum  of  $88.79,  which  sum,  in 
this  settlement,  was  treated  as  a  balance  due  her  as  executrix. 
The  residue  of  the  estate,  so  far  as  appeared  at  the  settlement,  was 
the  real  estate,  appraised  and  inventoried  at  $1,100,  On  the  same 
day  the  Probate  Court  assigned  to  her,  as  widow,  a  homestead  in 
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the  real  estate,  of  the  value  of  $500,  and  decreed  to  her  the  re- 
nuuDder  of  the  estate,  as  inventoried,  as  being  thereto  entitled 
under  the  then  existing  laws  of  distribution.  No  appeal  was 
taken  from  this  settlement  and  distribution.  Mary  Flint  died  tes- 
tate in  February  or  March,  1892.  Her  will  was  duly  admitted  to 
probate,  and  George  T.  Eastman,  named  therein  as  executor,  was 
appointed  executor  thereof  by  the  Probate  Court,  and  accepted 
the  trust,  and  qualified  and  is  acting  as  such  executor.  After  the 
decease  of  Mary  Flint,  and  the  appointment  of  her  executor,  a 
petition  was  preferred  to  the  Probate  Court  by  some  of  the  heirs 
of  Brainard  Flint,  setting  forth  that  in  her  life  she  received,  as 
such  executrix,  a  large  sum  of  money,  belonging  to  Brainard 
Flint's  estate,  for  which  she  never  accounted  in  her  life,  and  pray- 
ing to  have  her  executor  cited  before  the  Probate  Court  to  further 
render  her  account  as  executrix,  and  that  her  estate  be  held  to  account 
for  such  money.  On  hearing,  the  Probate  Court  denied  the 
prayer  of  the  petition  that  her  estate  account  for  such  money,  and 
from  this  denial  an  appeal  was  taken  to  the  County  Court  In 
the  County  Court  the  petitioners  asked  and  were  granted  leave  to 
make  Geon^e  B.  Davis,  administrator  de  bonis  non  of  the  estate  of 
Brainard  Flint,  a  co-petitioner,  and  he  entered  as  a  co-petitioner. 
To  his  being  allowed  to  be  made  a  party,  the  appellant  excepted. 
The  County  Court  found  that  April  7,  1869,  Mary  Flint  received, 
as  assets  of  Brainard  Flint's  estate,  $1,086.90,  the  amount  of  a 
note  he  held  at  the  time  of  his  decease  against  R  B.  Flint,  and 
that  in  her  life  she  never  accounted  for  the  same  as  executrix, 
but  on  the  contrary,  at  the  time  of  the  settlement  and  distribu- 
tion, June  19,  1869,  she  declared,  in  the  presence  of  the  heirs 
present  that  there  was  no  estate  except  what  she  then  accounted 
for. 

1.  The  appellant  contends  that  it  was  error  for  the  court  below 
to  permit  the  administrator  de  bonis  non  on  the  estate  of  Brainard 
Flint  to  become  a  co-petitioner  for  an  accounting.  Any  person 
interested  in  the  estate  of  Brainard  Flint,  as  an  heir  or  otherwise, 
had  a  right  to  apply  to  the  Probate  Court  for  a  further  account- 
ing in  the  premises.  Such  application  could  properly  be  made 
by  any  such  person  alone,  or  jointly  with  others  so  interested. 
The  Probate  Court,  or  the  County  Court  as  an  Appellate  Probate 
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Court,  could  permit  parties  to  be  added  or  stricken  out  If  one 
person  entitled  to  ask  for  such  accounting  applied  to  the  Probate 
Court  for  it,  it  would  become  the  duty  of  that  court  to  act  in  the 
matter,  and  it  would  not  vitiate  its  proceedings  if  parties  not  in 
interest  joined  in  the  application  with  those  who  were  interested. 
This  point  has  been  argued  by  the  appellant  as  if  the  question  as 
to  the  respective  rights  of  the  heirs  of  Brainard  Flint  and  his  ad- 
ministrator de  bonis  non  to  any  sum  which  may  be  found  to  be 
due  from  Mary  Flint  as  executrix  were  involved,  bat  that  ques- 
tion was  not  passed  upon  by  the  Probate  Court,  was  not  before 
the  County  Court,  and  is  not  before  this  court.  The  question 
brought  up  by  the  appeal  is  whether  Mary  Flint,  by  her  repre- 
sentative, shall  account  for  assets  which  slie  receivjed  as  executrix, 
for  which  she  never  accounted  in  her  life,  and,  if  so,  for  what  sum. 
When  that  sum  is  ascertained,  it  is  to  be  certified  to  the  Probate 
Court,  to  be  there  disposed  of  as  the  law  may  require.  An  ex- 
amination of  the  cases  shows  that  this  is  the  proper  procedure  in 
a  matter  of  this  kmd,  where  no  order  or  decree  was  made  in  the 
Probate  Court  in  respect  to  the  distribution  or  payment  of  the 
funds  found  to  be  in  the  hands  of  an  executor  or  administrator 
on  final  accounting.  {Richardson  v.  Merrill^  82  Vt  27;  Holmes  v. 
Bndgman,  87  id.  28;  Aiherton  v.  Fullam,  55  id.  888;  Perkins' 
Estate  V.  liollister,  59  id.  348;  7  Atl.  675;  In  re  Worcester's  Estate^ 
60  Vt.  420;  15  AtL  386;  Biley  v.  Mclnlears  Estate,  61  Vt  254; 
17  Atl.  729,  and  19  id.  996;  In  re  Brown's  Estate,  65  Vt  831, 
26  Atl.  638;  Allen  v.  TarhelVs  Estate^  65  Vt.  150;  26  Atl.  65; 
Foster's  Exr  v.  Sto)ie,  67  Vt.  836;  81  Atl.  841.)  In  Aifierton  v. 
Fullam  (supra)  the  plaintiff,  as  administrator  de  bonis  non,  sought 
to  recover  of  the  defendant,  on  an  administrator's  bond  signed  by 
his  testator,  Sewall  Fullam,  as  surety,  and  given  by  one  Sylvanus 
O.  Mathewson,  the  plaintiff's  predecessor,  as  administrator  of  the 
estate  of  Ira  Mathewson.  On  an  appeal  by  Sylvanus  O.  Mathew- 
son  from  the  Probate  Court,  the  County  Court  adjudged  that  he 
had  in  his  hands  as  such  administrator,  at  the  time  of  his  re- 
moval, $350.27  belonging  to  the  estate,  and  decreed  that  he  ac- 
count for  the  same  with  costs.  It  was  held  that  the  plaintiff's 
cause  of  action  on  the  bond  for  default,  in  not  paying  these  sums, 
did  not  accrue  until  the  Probate  Court,  upon  the  judgment  of  the 
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County  Court  being  certified  to  it,  had  made  a  decree  ordering 
said  Sjlvanus  to  pay  to  tlie  plaintiff,  as  administrator  de  bonis  nouy 
the  amount  determined  by  the  judgment  of  the  County  Court 
The  strict  rule  requiring  all  parties  in  interest,  and  only  such,  to 
be  parties  of  record,  which  applies  in  an  ordinary  action  at  law 
does  not  govern  in  a  proceeding  of  this  kind.  If  actual  or  con- 
structive notice  is  given  as  required,  all  parties  in  interest,  whether 
they  enter  as  parties  to  the  proceeding  or  not,  are  bound  by  the 
judgment  of  the  Probate  Court  in  respect  to  all  matters  properly 
presented  by  an  executor  or  administrator  in  his  accounting  as 
such,  whether  the  judgment  be  that  he  shall  account,  or  shall  not 
account  Ordinarily,  to  enable  the  Probate  Court  to  take  action 
in  a  matter  of  this  nature,  it  is  only  necessary  that  some  person  in 
interest  should  invoke  its  action.  However,  we  do  not  hold  that 
in  cases  requiring  it  the  Probate  Court  may  not  require  an  ac- 
counting even  without  an  application  therefor  by  some  person  in- 
terested in  the  estate;  an  executor  or  administrator  being  an  offi- 
cer of  the  court  for  the  purpose,  of  properly  administering  the 
estate,  who  is  required  by  his  bond,  and  by  law,  to  render  an  ac- 
count of  his  administration  within  one  year  from  the  time  of  re- 
ceiving letters  testamentary  or  of  administration,  and  to  render 
further  accounts  of  his  administration,  .is  required  by  the  court> 
until  the  estate  is  wholly  settled.  (V.  S.  §§  2874,  2884,  2388i 
2404.)  A  judgment  against  the  appellant  does  not  entitle  the 
appellees  to  execution  against  him.  It  does  not  determine  who 
are  the  heirs  of  Brainard  Flint,  or  who  is  entitled  to  a  distributive 
share  of  his  estate,  or  to  whom  the  appellant  shall  pay  any  sum 
found  due  from  the  executrix,  in  the  due  course  of  administra* 
tion;  but  it  simply  determines  the  amount  for  which  she,  as  ex- 
ecutrix, by  her  representative,  shall  be  charged  for  assets  for 
which  she  has  not  accounted.  It  fixes  her  status,  and  that  of  her 
representative,  in  respect  to  the  estate  of  Brainard  Flint  at  the 
time  of  her  deceasa  We  therefore  hold  that  it  was  not  reversible 
error  to  permit  the  administrator  de  bonis  nan  to  become  a  co-pe- 
titioner. 

2.  The  appellant  also  insists  that  any  claim  against  his  testate 
as  executrix  is  barred  by  the  lapse  of  more  than  twenty  years 
anoe  the  settlement  of  June  19,  1869,  which  purported  to  be 
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final,  on  the  ground  that  she  repudiated  the  trust  relation,  and 
that  the  statute  of  limitations  therefore'  began  to  run  from  that 
date.  This  same  question  was  before  this  court  in  Davis  y.  Easi- 
man  (66  Vt  651;  .80  Atl.  1),  and  it  was  then  said:  **  The  Probate 
Court  is  not  debarred  from  proceeding  in  this  matter  by  the  lapse 
of  time.  No  mere  lapse  of  time  can  prevent  that  court  from  en- 
forcing the  settlement  of  an  estate.  Executors  and  administra- 
tors hold  the  property  of  the  deceased  as  direct  trustees  for  the 
pei*sons  entitled  to  it,  and  are  liable  to  account  to  the  Probate 
Court  for  the  benefit  of  such  persons  until  the  estate  is  wholly 
administered  A  period  of  limitation  will  not  commence  to  run 
in  favor  of  trustees  of  this  character  until  the  trust  relation 
is  terminated  or  repudiated.  {Miles  v.  T/iomCj  99  Am.  Dea 
389,  note;  Kimball  v.  Ives,  17  Vt.  430;  Bigelow  v.  Caain,  50 
id.  408;  Drake  v.  Wild,  65  id  611;  27  Atl.  427.)  The  settle- 
ment  of  an  estate  on  what  purports  to  be  a  final  account  is 
not  necessarily  a  termination  of  the  trust  If  assets  remain 
in  the  hands  of  the  accountant,  undisclosed,  he  continues  to 
hold  them  in  his  fiduciary  capacity.  It  can  not  be  said  that 
this  executrix  ever  repudiated  the  trust  relation.  She  fraudu- 
lently kept  from  the  heirs  the  knowledge  which  might  have 
given  her  conduct  the  effect  of  repudiation."  The  facts  in  re- 
spect to  the  concealment  of  the  fact  by  the  executrix  that  at  the 
time  of  the  settlement  of  June  19,  1869,  she  had  received  $1,086.- 
90  on  the  R  B.  Flint  note,  belonging  to  her  husband's  estate,  and 
for  which  she  should  then  have  accounted,  are  substantially  the 
same  in  the  case  at  bar  as  they  appeared  in  that  casa  A  party 
setting  up  the  statute  of  limitations  must  prove  such  facts  as  bring 
the  case  within  it  To  make  it  operative  in  this  case,  the  appel- 
lant must  establish  that  the  heira  of  Brainard  Flint  knew  at  the  time 
of  said  settlement,  or  at  a  period  more  than  six  years  and  thirty 
days  next  before  the  death  of  Mary  Flint,  that  she  had  received 
this  money,  and  claimed  it  as  her  own,  repudiating  the  trust  and 
the  right  of  the  estate  or  the  heirs  to  the  money.  So  far  as  the 
case  discloses,  the  appellant  failed  to  do  this,  and  the  statute  of 
limitations  is  no  bar  to  the  accounting. 

8.  The  County  Court  charged  the  estate  of  Mary  Flint  with  the 
$1,086.90,  and  interest  thereon,  making  in  all  the  sum  of  $2,608.- 
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80,  to  whioh  judgment  the  appellant  excepted.  This  exception 
mast  be  sustained.  Her  estate  must  account  as  of  June  19, 1869, 
for  so  much  of  Brainard  Flint^s  estate,  not  accounted  for,  as  by 
law  did  not  belong  to  her.  All  the  debts  bad  been  paid  by  her. 
As  the  law  then  stood,  she  was  entitled,  after  the  payment  of 
debts  and  other  charges,  and  the  expenses  of  administration,  to  a 
homestead  of  the  value  of  $500,  the  further  sum  of  $1,000,  and 
one-half  of  the  residue  of  the  estate,  personal  and  real.  She  took 
this,  as  a  matter  of  right,  under  the  statutes  relating  to  descent 
and  distribution  of  estates,  and  it  vested  in  her  by  law  at  the 
death  of  her  husband.  (Gen.  St  c.  51,  §  1 ;  id.  a  56,  §  1 ;  Sawyer 
V.  SawyeTj  28  Vt  249;  Johnson  v.  Johnson,  41  id.  467.)  Having 
been  willfully  in  default,  in  not  accounting  for  the  avails  of  the 
R  B.  Flint  note,  she  was  not  entitled  to  any  compensation  in  re- 
spect to  what  she  may  have  done  in  collecting  and  caring  for  the 
sam&  {Shaw  v.  Bates,  58  Vt  860;  McChsky  v.  Oleason,  56  id. 
264 ;  Foster's  Exr  v.  Stone,  67  id.  836;  81  Atl.  841.)  It  does 
not  appear  that  any  claim  for  compensation  or  disbursements,  if 
any,  was  made  in  the  court  below.  Annual  interest — the  highest 
interest  known  to  our  law — is  to  be  charged  on  the  sum  for  which 
her  estate  must  account,  from  June  19,  1869,  to  March  6,  1896, 
the  last  day  of  this  term.  {SpavMing  v.  Wakefield,  53  Vt  660  ; 
McOhskey  v.  Oleason,  56  id.  264;  Walton  v.  IJalCs  Estate,  66  id. 
455;  29  Ail.  803;  Foster's  ExW  v.  Stone,  67  Vt  886;  31  Atl.  841.) 
Applying  these  principles,  we  deduct  the  balance  of  $88.79  found 
due  the  executrix  at  the  settlement  from  the  $1,086.90,  and  there 
remains  a  balance  of  $998.11  of  the  personal  estate,  after  the  pay* 
ment  of  all  charges.  This  balance,  with  the  real  estate  appraised 
$1,100.  makes  a  total  of  $2,098.11.  Of  this  sum  the  executrix, 
as  widow,  was  entitled  to  $500;  for  a  homestead,  $1,000;  and  one- 
half  the  remainder,  being  $299,055;  making  in  all  $1,799,055. 
This,  deducted  from  the  total  amount  of  $2,098.11,  leaves  $299,- 
055  to  which  she,  as  widow,  was  not  entitled.  The  annual  interest 
on  this  sum  is  $849.14,  which  makes  $1,148.20,  for  which  the  es- 
tate of  the  executrix  must  accoutit  Judgment  reversed,  and 
judgment  that  the  appellant,  as  executor  of  Mary  Flint,  deceased, 
aceount  for  $1,148.20,  as  the  amount  for  which  she  is  in  arrears 

executrix  of  the  last  will  of  Brainard  Flint,  and  that  the  same 
Vol  IX-19 
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be  enrolled  as  a  valid  claim  and  charge  against  her  estate,  to  be 
paid  and  satisfied  oat  of  the  assets  thereof,  the  same  as  other  debts 
and  charges  against  it     The  appellant  to  recover  his  costs  in  this 
court,  and  the  appellees  to  recover  their  costs  in  the  court  below. 
To  be  certified  to  the  Probate  Court. 


Note.— What  the  aceonnt  should  state  on  the  flnal  aceoniitbig  of 
executors  and  administrators.— The  most  felicitous  exposition  of  thiseotire 
subject  is  to  be  found  in  tbe  opinion  of  Hon.  Charles  McVean,  surrogate  of 
New  York  county,  in  re  Jones,  as  reported  in  5  N.  Y.  Leg.  Obs.  124.  The 
case  was  decided  in  the  year  1846,  and  for  half  a  century  has  been  regarded  as 
containing  n  minute  particularization  of  the  various  matters  of  proof  the  Pro- 
bate Court  should  require  of  its  administrator  when  applying  for  a  flnal  ac- 
counting and  discharge.  I  quote  at  length  from  this  Justly  celebrated 
opinion : 

'*  The  account  of  proceedings  required  of  an  executor  or  administrator  must 
be  such  an  account  as,  when  rendered,  may  be  finally  settled. 

"  The  account  must  state,  as  part  of  the  executor's  proceedings,  when  the 
inventory  was  filed,  when  the  advertisements  for  claims  were  published,  what 
claims  were  allowed,  what  disputed  and  what  rejected  by  the  executor,  and 
the  time  and  manner  in  which  they  were  rejected  or  disputed:  what  suits,  if 
any,  have  been  commenced  on  such  disputed  or  rejected  claims;  which  of 
them  have  been  determined,  and  how;  and  which  are  pending,  and  the  amount 
claimed;  also  what  claims  have  been  presented  and  allowed  since  the  expira- 
tion of  the  advertisement  for  claims.  If  no  such  claims  have  been  rejected  or 
disputed,  and  no  suits  commenced,  it  must  be  so  stated.  All  these  things  are 
essential  in  the  account.  It  is  material  also  that  the  character  of  the  debts  paid 
or  allowed  or  prosecuted  should  be  stated— that  is,  whether  judgments  dock- 
eted, etc.,  or  debts  of  inferior  class. 

*'The  executor  must  first  charge  himself  with  the  amount  of  the  inventoryp 
then  with  '  the  increase  *  of  the  inventory  for  any  cause,  whether  direct  or  in- 
direct, whether  it  be  the  increase  of  the  flock,  from  interest,  from  selling  at  a 
higher  price  than  the  appraised  value,  or  it  be  the  increase  from  any  property 
not  embraced  in  the  inventory.  If  there  is  no  increase,  that  fact  must  bo 
stated.  He  may  credit  himself  for  articles  lost  or  perished,  stating  the  cause 
of  the  loss,  with  the  decrease,  and  with  debts  due  the  estate  not  collected, 
stating  the  facts  justifying  the  credit  given;  with  the  funeral  cbarges  and  ex- 
penses of  administration;  with  moneys  paid  to  creditors,  naming  them ;  and 
then,  with  the  payments  to  legatees  and  next  of  kin.  He  must  state  the  ages* 
condition  in  the  lives  of  females,  of  legatees,  and  next  of  kin,  and  if  any  are 
minora,  the  fact  must  be  stated,  and  whether  they  have  guardians,  and  if  so, 
their  names,  residences,  and  how  appointed.  He  must  also  produce  vouchers 
supporting  each  payment,  or  in  the  case  of  claims  under  $20,  in  lieu  of 
vouchers,  his  own  oath  of  payment.    (Iiice*s  Probate  Law,  438.) 
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"  It  is  well  established  that  a  settlement  of  an  administrator's  account  by 
the  decree  of  a  Probate  Court,  does  not  conclude  as  to  property  accidentally 
or  fraudulently  withheld  from  the  account."    (Griffith  v.  Qodey,  113  U.  S. 

Dayton  says  (Practice^  508) :  "  The  executor  or  administrator  may  also  in- 
clude in  the  account  such  statements  of  any  facts  or  circumstances  which  may 
have  attended  the  administration  as  he  may  deem  important  to  a  correct  un- 
derstanding of  the  manner  in  which  he  may  have  performed  the  duties  of  his 
trust,  or  to  a  just  settlement  of  the  affairs  of  the  estate."  (See,  also,  Redfield 
on  Practice,  759,  760.)  The  petition  and  account  of  proceedings  are  in  the  na- 
ture of  pleadings,  and  when  properly  Terifled  are,  in  general,  as  to  the  facts 
stated,  unless  questioned,  to  be  regarded  as  true. 

Aeeonnt  should  be  Terifled.— It  was  held  by  Chancellor  Walwobth,  as 
already  stated,  in  Purdy  y.  Williams  (6  Paige,  166),  and  reaffirmed  by  him  in 
Clark  ▼.  Clark  (8  id.  157),  that  where  an  executor  or  administrator  claims 
an  allowance  from  a  debt  due  from  the  deceased,  on  his  final  accounting,  he  Is 
in  the  same  situation  as  any  other  creditor.  The  chancellor  says  :  ^'  He  must, 
therefore,  not  only  verify  the  justice  of  his  claim  by  his  oath,  but  if  it  is  ob- 
jected to,  he  must  establish  it  by  legal  evidence,  in  addition  to  his  own  oath. 
The  object  of  requiring  the  affidavit  of  the  creditor  in  such  cases  is  not  to 
prove  the  existence  of  the  debt  as  it  is  not  evideuce  for  that  purpose,  but  to 
prevent  the  exhibition  of  fictitious  claims  against  the  estate  of  the  decedent, 
which  has  been  discharged  by  him  in  his  lifetime:  and  also  to  prevent  the 
aUowance  of  claims  against  which  there  existed  a  legal  offset,  known  only  tp 
the  party  presenting  such  claims,and  which  those  who  are  interested  in  the  estate 
of  the  deo^ent  may  be  unable  to  establish  by  legal  proof."  In  other  words, 
when  his  claim  is  objected  to,  the  executor  or  administrator  must  verify  it 
precisely  in  the  same  way  that  he  may  require  any  claim  presented  to  him  by 
a  claimant  to  be  verified.  He  must  swear  that  it  is  due,  that  no  part  thereof 
has  been  paid,  and  that  there  are  no  offsets  against  it. 


In  re  Boody's  Estate. 

[118  Cal.  682;  August  8, 1896.] 

Community  estate. 

hk  California  the  principle  of  community  property  is  well  recognized,  and  the 
presumption  is,  that  lands  purchased  during  coverture  form  a  portion  of 
the  community  property,  and  this  presumption  can  be  overthrown  only 
by  evidence  of  a  clear,  certain,  and  convincing  character,  establishing  the 

,  contrary.  The  burden  of  this  showinfi:  rests  with  parties  claiming  the 
separate  character  of  the  property,  and  in  the  absence  of  such  proof,  the 
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presumption  as  to  the  community  character  of  the  property  is  absolute 
and  conclusive. 

Appeal  from  an  order  of  the  Superior  Court,  entered  at  a  term 
held  in  and  for  the  county  of  San  Joaquin. 

Hon.  J.  H.  BuDD,  Presiding  Judge. 

MinoT  Jk  Ashley  and  Nicol  &  Orr^  for  appellants. 

•  

Baldunn  &  Thompson  and  Woods  Jk  Levinsky^  for  respondents. 

Van  Fleet,  J. — This  is  an  appeal  from  an  order  of  partial  dis- 
tribution, distributing  certain  parcels  of  real  estate  belonging  to 
said  estate;  and  the  only  question  involved  is  whether  the  lands 
were  community  property,  or  the  separate  property  of  the  de- 
ceased. The  deceased,  Joseph  B.  Boody,  died  intestate,  in  the 
county  of  San  Joaquin,  November  7, 1893,  without  issue,  leaving, 
him  surviving,  as  his  heirs  at  law,  Elizabeth  Boody,  his  wife,  a 
sister,  and  the  children  of  a  deceased  brother.  Elizabeth  Boody, 
the  wife,  died  intestate  November  10,  1893,  without  issue,  leav- 
ing, as  her  next  of  kin  and  heirs  at  law,  a  sister,  one  child  of  a  de- 
ceased sister,  and  the  children  of  certain  deceased  brothers.  The 
heirs  of  Elizabeth  Boody  claimed,  on  the  distribution,  that  the 
property  in  controversy  was  the  community  property  of  Joseph 
B.  and  Elizabeth  Boody,  and  that  they  were  entitled,  of  right, 
to  have  distributed  to  them  three-fourths  thereof.  The  court 
below  denied  this  claim.  It  found  that  all  of  the  real  estate  in- 
volved was  the  separate  property  of  Joseph  B.  Boody,  and  accord- 
ingly distributed  to  the  heirs  of  Elizabeth  but  one-half  thereof. 
The  latter  appeal,  contending  that  the  finding  as  to  the  separate 
character  of  the  property  is  not  warranted  by  the  evidence. 

It  appeared,  without  conflict,  that  Joseph  B.  and  Elizabeth 
Boody  were  married  in  1857,  and  that  the  title  to  all  of  the  real 
estate  in  question  was  acquired  long  subsequent  thereto, — the  first 
parcel  in  March,  1867,  and  the  various  other  parcels  at  different 
dates  thereafter, — and  that  all  of  said  lands  were  acquired  by  pur- 
chase. The  only  evidence,  other  than  that  of  the  record  title, 
bearing  upon  the  circumstances  under  which  any  of  the  land  was 
acquired,  relates  to  two  pieces, — one  known  as  the  "Locust  Shade 
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Place;"  and  the  other,  the  "Swamp-Land  Tract."  The  evi- 
dence tends  to  show  that  at  and  prior  to  the  date  of  his  marriage 
the  deceased,  Boody,  and  one  T.  P.  Heath,  were  in  possession 
of  these  two  pieces  of  land,  then  public,  unsurveyed  lands,  and 
were  farming  in  partnership,  cultivating  the  land  to  grain.  The 
extent  of  their  possessory  holding  does  not  appear,  but  they 
owned  some  stock  and  farming  implements,  and  raised  sometimes 
as  high  as  two  or  three  hundred  acres  of  grain.  It  does  not  ap- 
pear what  the  value  of  the  partnership  property  was,  or  whether 
they  were  indebted  to  any  extent,  or  how  much,  if  anything,  was 
realized  from  their  operations,  over  and  above  expenses.  Some 
of  the  witnesses  on  behalf  of  respondents  testified,  in  a  general 
way,  that  Boody  &  Heath  were  regarded  in  the  community  as 
successful  farmers,  and  were  reputed  to  have  money  to  loan;  but 
none  of  the  witnesses  knew  anything  of  their  affairs,  except 
through  general  current  rumor  in  the  neighborhood.  The  testi- 
mony of  Albert  Drouillard,  a  witness  on  behalf  of  respondents, 
very  fairly  illustrates  the  character  of  the  evidence  relied  upon  to 
establish  the  separate  character  of  the  property.  He  testified: 
'1  knew  T.  P.  Heath  and  J.  B.  Boody.  First  met  them  in  1856. 
They  were  living  together  at  that  time  on  what  is  called  the 
^Locust  Shade  Place,'  on  the  road  from  Stockton  to  Lockford. 
Heath  and  Boody  were  living  together,  I  know  the  lands  after- 
wards obtained  by  Mr.  Heath  as  swamp  and  overflowed  lands.  Mr. 
Heath  was  farming  that  land  in  1856;  that  is,  the  swamp  and 
overflowed  lands.  *  *  *  I  knew  the  firm  of  Heath  & 
Boody  in  1854.  They  were  farmers, — farming  together  in  com- 
mon. I  couldn't  tell  you  how  much  land  they  did  farm;  quite 
extensive  fanners.  I  threshed  there  in  1856.  I  suppose  there 
must  have  been  three  hundred  acres  of  grain.  I  could  not  tell 
how  many  cattle  or  farming  implements  they  had,  or  how  much 
grain  they  raised  that  year.  *  *  *  They  were  considered 
successful  farmers,  and  were,  I  think,  in  stock-raising  also."  On 
cross-examination  the  witness  testified:  "In  the  summer  of  1856  ' 
I  assisted  Heath  &  Boody  in  threshing.  I  do  not  know  how  much 
grain  was  raised,  or  what  it  sold  for.  I  don't  know  whether  they 
were  indebted  at  that  time,  or  not.  I  don't  know  what  became  of 
the  money  realized  from  the  sale  of  crops.     I  don't  know  any- 
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thing  personally  about  their  affairs,  or  if  they  had  a  dollar  over 
and  above  their  debts  at  that  time.  I  don't  know  whether  any 
profit  was  realized  from  this  crop  of  wheat.  I  know  nothing 
about  their  financial  or  business  affairs,  except  that  people  said 
they  were  successful  farmers.  I  knew  they  farmed  well.  I 
know  something  about  it,  for  I  saw  their  farming.  It  is  a  fact, 
though,  that  men  farm  well,  and  get  poor,  and  the  raising  of  good 
crops  is  no  evidence  that  a  man  is  getting  ahead."  The  evidence 
on  behalf  of  appellants,  on  the  other  hand,  tended  to  show  that 
the  partners  did  not  have  any  considerable  means  at  or  about  the 
time  of  the  marriage  of  Boody.  Mrs.  Heath,  who  was  a  sister 
of  Mrs.  Boody,  and  who  was  married  to  Heath  about  a  year  after 
the  marriage  of  the  Boodys,  testified  that  she  loaned  Boody  & 
Heath  four  or  five  hundred  dollars  shortly  prior  to  her  marriage, 
which  they  used  in  their  business,  and  that  she  never  knew,  at  or 
prior  to  her  marriage,  of  either  Heath  or  Boody  being  possessed 
of  considerable  means.  The  evidence  is  wholly  silent  as  to  any 
means  or  property  owned  by  Boody,  other  than  his  interest  in 
the  partnership  property,  at  the  time  of  his  marriage.  The  part- 
nership seems  to  have  been  continued  after  the  marriage,  but  how 
long  does  not  appear.  In  186G,  the  land  having  been  theretofore 
surveyed  and  the  township  plat  filed  in  the  local  office,  Boody 
filed  a  declaratory  statement  on  the  legal  subdivisions  covering 
the  '^Locust  Shade  Place,"  and  thereafter  made  proof  of  his  pre- 
emption right  to  said  land,  and  paid  for  the  same,  and  in  June, 
1868,  received  a  patent  therefor  from  the  government.  About ' 
the  same  time,  Heath  made  application  for,  and  purchased  from 
the  state,  as  swamp  and  overflowed  land,  the  legal  subdivisions 
embracing  the  ^'Swamp-Land  Tract,"  theretofore  occupied  by 
them.  Thereafter,  in  1872,  Heath,  for  an  expressed  considera- 
tion of  one  dollar,  conveyed  to  Boody  an  undivided  one-half  of 
the  swamp  land;  and  Boody,  for  a  like  consideration,  conveyed  to 
Heath  an  undivided  half  of  the  land  pre-empted  by  him.  The 
other  parcels  in  controversy  were  all  purchased  from  private  par- 
ties. This  is  substantially  the  evidence  upon  which  the  finding 
as  to  the  separate  character  of  the  property  is  based,  and  we  regard 
it  as  wholly  insufficient  to  sustain  that  finding. 

The  purchase  of  the  lands  having  been  made  during  marriage, 
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the  presumption  is  that  it  was  community  property,  and  this  pre- 
sumption could  be  overthrown  only  by  evidence,  of  a  clear,  cer- 
tain, and  convincing  character,  establishing  the  contrary;  and 
the  burden  of  this  showing  rested  with  the  parties  claiming  the 
separate  character  of  the  property.  In  the  absence  of  such  proof, 
the  presumption  as  to  the  community  character  of  the  property 
was  absolute  and  conclusive.  {Meyer  v.  Kinzer^  12  Cal.  247; 
Morgan  v.  Lones^  78  id.  62  ;  20  Pac.  248 ;  Dimmick  v.  Dimmick^ 
95  Cal.  327;  30  Pac.  547.)  This  requirement  of  the  kw  is  not 
satisfied  by  the  evidence  before  us,  nor  is  the  evidence  sufficient 
to  raise  a  substantial  conflict  when  opposed  by  the  presumption. 
It  would  be  only  by  the  aid  of  the  vaguest  conjecture  or  surmise 
that  it  could  be  said  that  any  of  the  lands  owned  by  Boody  at  his 
deatb  were  acquired  by  his  separate  means.  The  evidence  not 
only  fails  to  show  that  he  paid  for  any  of  the  land  out  of  moneys 
belonging  to  his  separate  estate,  but  it  fails  to  show  that  he  was 
possessed,  at  the  times  of  the  various  purchases,  of  any  separate 
property  whatsoever.  It  does  not  even  follow  necessarily,  that, 
because  he  may  have  had  some  separate  property  at  his  marriage, 
he  had  any  such  ten  years  later,  when  he  bought  the  first  piece 
of  land.  The  vicissitudes  of  life  are  such  that  he  may  have  lost 
all  such  means,  and  have  possessed,  at  the  time  of  these  various 
purchases,  nothing  but  property  earned  by  the  community.  It 
was  incumbent  upon  the  parties  claiming  the  land  as  separate  es- 
tate to  trace,  clearly  the  sources  of  the  particular  funds  with  which 
the  lands  were  purchased  to  the  separate  property  of  Boody,  "not 
by  way  of  surmises  and  probabilities,  but  by  plain  and  connected 
channels."  {Dimmick  v.  Dimmick^  supra. )  This  the  evidence 
wholly  fails  to  do,  and  does  not  constitute  a  sufficient  basis  for 
the  finding  rested  upon  it. 

The  doctrine  oi Harris  v.  Harris  (71  Cal.  314;  12  Pac.  274),  and 
In  re  Lamb  (95  Cal.  397;  30  Pac.  568),  has  no  application  to  the 
circumstances  of  this  case.  In  both  those  cases  legal  steps  had 
been  initiated  by  the  filing  of  application,  prior  to  the  marriage, 
to  procure  title  to  the  land  from  the  government.  This  fact  was 
held  to  create  an  equity  to  which  the  legal  title,  when  acquired, 
would  relate  back,  and  constitute  the  land  separate  estate,  al- 
though the  title  was  not  actually  acquired  until  after  marriage. 
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Here  no  such  fact  exists.  IN'othing  but  the  naked  right  of  posses* 
sion,  and  that  a  joint  one  in  the  partnership  of  Boody  &  Heath, 
existed  in  any  of  the  lands  here  involved.  This  certainly  was  not 
such  a  right  as  to  give  one  of  the  partners  an  equity  to  which  the 
subsequently  acquired  title  to  a  portion  of  the  land  so  held  could 
attach. 

Respondents'  contention  that,  whether  the  lands  were  com- 
munity property  or  separate  property,  in  either  event  appellants 
received  all  they  were  entitled  to  take,  is  untenable.  If  the  lands 
were  community  property,  Elizabeth  Boody  was  entitled,  at  the 
death  of  the  husband,  without  descendants,  to  three-fourths  of 
such  property;  and  the  appellants,  standing  in  her  shoes,  take 
in  like  proportion.  (Civ.  Code,  §  1402;  Jewell  v.  Jewell,  28  Cal. 
232.) 

The  order  is  reversed. 

We  concur:  Garoutte  and  IIarrison,  JJ. 


Titus  vs,  Poole  et  al. 

[145  N.  Y.  414;  40  N.  E.  Rep.  238.] 

Statute  of  limitatk)n^s  as  to  claims  against  ESTATEa 

The  New  York  Code  of  Civil  Procedure,  section  1822,  requires  that  actions  on 
claims  against  decedents  shall  be  brought  within  six  months  after  the  pay. 
ment  of  the  said  claim  has  been  refused  by  the  executor  or  administrator. 
Under  this  statutory  provision  it  was  held  that  one  who  presented  a  claim 
against  an  estate  arising  out  of  the  decedent's  fraud  in  selling  a  worthless 
stock  certificate  must  regard  himself  as  bound  to  commence  his  action 
within  six  months  after  sucli  rejection  of  the  claim.  And  that  his  situa- 
tion was  not  improved  by  a  subsequent  presentation  of  the  claim  founded 
upon  an  alleged  warranty  of  the  decedent's  to  the  e£fect  that  the  stock  was 
worth  its  face  value. 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
Court  held  in  and  for  the  Fourth  Judicial  Department     Affirmed 

David  if.  Dean,  for  appellants. 

Frank  E.  Tihhetts,  for  respondent 
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Andrews,  C.  J.  (after  stating  the  facts). — The  principal  ques- 
tion arises  upon  the  defense  of  the  short  statute  of  limitations 
applicable  to  claims  against  the  estate  of  a  decedent,  presented 
to  an  executor  or  administrator  after  the  publication  of  notice 
for  the  presentation  of  claims,  pursuant  to  the  order  of  the  surro- 
gate, and  disputed  or  rejected  by  him,  and  not  referred.  Section 
1822  of  the  Code  of  Civil  Procedure,  which  is  a  substantial  re- 
enactment  of  a  provision  in  the  Revised  Statutes,  declares  that 
in  such  cases  the  claimant  must  commence  an  action  for  the  re- 
covery of  the  claim  against  the  executor  or  administrator  within 
six  months  after  the  dispute  or  rejection;  or,  if  no  part  of  the 
debt  is  then  due,  within  six  months  after  a  part  thereof  becomes 
due,  and,  "in  default  thereof,  he  and  all  persons  claiming  under 
him  are  forever  barred  from  maintaining  such  an  action  there- 
upon, and  from  every  other  remedy  to  enforce  payment  thereof 
out  of  the  decedent's  property."  It  is  plain  that,  if  section  1822 
of  the  Code  is  the  only  provision  applicable  to  the  case,  the  claim 
of  the  plaintiff  was  barred  at  the  time  of  the  commencement  of 
the  action.  The  decedent  died  October  7,  1887,  and  the  execu- 
tors having  duly  advertised  for  the  presentation  of  claims,  the 
claim  of  the  plaintiff  was  presented  May  7,  1888,  and  was  re- 
jected by  the  executors  June  19,  1888,  and,  not  having  Been  re- 
ferred, this  action  was  commenced  December  26, 1888,  more  than 
six  months  after  the  rejection  of  the  claim.  The  claim,  if  any  ex- 
isted, was  due  at  the  decedent's  death,  and  all  the  conditions  ex- 
isted which  made  the  six  months  limitation  a  bar  to  the  action, 
if  the  section  referred  to  is  alone  to  be  considered.  The  fact  that 
a  second  claim  was  presented  November  29, 1888,  was  immaterial. 
The  claim  then  presented  was  founded  on  the  same  transaction 
as  that  specified  in  the  claim  first  presented.  It  was  for  the  same 
amount,  and  it  differs  from  the  claim  originally  presented  only 
in  the  circumstances  that  it  ignores  the  suggestion  of  fraud,  and 
sets  forth  in  detail  the  representations  made  by  the  decedent  to 
induce  the  plaintiff  to  accept  the  certificate  of  stock  in  the  Home 
Savings  Bank,  and  treats  them  as  warranties.  The  transaction 
set  forth  in  the  first  claim  was  suflScient  to  apprise  the  execu- 
toiB  tibat  it  was  founded  on  the  transfer  of  the  certificate  of  stock 
Vol.  IX— 80 
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by  the  decedent  to  the  plaintiff,  and  that  out  of  the  transaction 
there  might  arise  either  an  action  for  deceit  or  for  breach  of  war- 
ranty, or  for  failure  of  consideration,  and,  if  a  reference  had  then 
been  had,  evidence  to  support  either  of  these  claims  might  have 
been  given,  and  a  recovery  had  for  either  cause  of  action,  if  estab- 
lished by  evidence.  Proceedings  under  the  statute  to  determine 
claims  against  the  estate  of  a  decedent  are  informal.  There  are  no 
"pleadings,"  in  the  ordinary  acceptation  of  the  term.  It  is  not 
required  that  the  claim  presented  shall  be  stated  with  legal  pre- 
cision. It  is  sufficient  if  the  transaction  out  of  which  the  claim 
arises  is  identified  and  its  general  character  indicated,  without 
technical  formality,  and  the  amount  of  the  claim  is  stated.  The 
plaintiff,  therefore,  by  the  presentation  of  his  original  claim,  un- 
der the  statute  subjected  himself  to  the  conditions  which  attached 
on  its  rejection,  and  thereupon  the  statute  commenced  to  run 
against  any  cause  of  action  founded  upon  the  transaction  em- 
braced in  the  claim,  whether  an  action  for  deceit  or  for  breach  of 
warranty.  The  party  who  presents  a  claim  which  is  rejected 
can  not  be  permitted  to  evade  the  statute  of  limitations  by  suc- 
cessive presentations  of  claims  founded  on  the  same  transaction, 
but  varying  in  form  or  detail.  The  case  is  therefore  to  be  consid- 
ered as  if  the  claim  had  been  but  once  presented,  at  a  period  more 
than  six  months  prior  to  the  commencement  of  the  present  action. 
It  is  conceded  that  if  section  405  of  the  Code,  in  the  chapter  upon 
"Limitations  of  the  Time  of  Enforcing  a  Civil  Remedy,"  is  ap- 
plicable to  actions  brought  against  an  executor  or  administrator 
upon  a  claim  against  a  decedent,  which  has  been  rejected  by  the 
executor  or  administrator  after  presentation,  pursuant  to  notice, 
the  cause  of  action  was  not  barred  when  the  action  was  com- 
menced. The  first  action  was  brought  within  six  months  after 
the  rejection  of  the  claim,  and  terminated  in  a  nonsuit,  and  this 
action  was  brought  within  two  months  thereafter,  but  seven  days 
after  the  expiration  of  the  six  months  from  the  time  of  the  orig- 
inal rejection  of  the  claim. 

The  case  is  therefore  brought  directly  within  the  saving  provi- 
sion of  section  405  of  the  Code,  if  applicable  to  this  case.  That 
section  declares  that  "if  an  action  is  conmienced  within  the  time 
limited  therefor,  and  a  judgment  therein  is  reversed  on  appeal. 
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without  awarding  a  new  trial,  or  the  action  is  terminated  in  any 
other  manner  than  by  a  voluntary  discontinuance,  a  dismissal  of 
the  complaint  for  neglect  to  prosecute  the  action,  or  a  final  judg- 
ment upon  the  merits,  the  plaintiff,  or,  if  he  dies  and  the  cause 
of  action  survives,  his  representatives,  may  commence  a  new 
action  for  the  same  cause,  after  the  expiration  of  the  time  so 
limited,  and  within  one  year  after  such  reversal  or  termination." 
Thefirst  action  was  terminated  bynonsuit,and  was  not  voluntarily 
discontinued;  was  not  dismissed  for  neglect  of  prosecution,  nor 
was  there  any  final  judgment  therein  on  the  merits,  and  the  pres- 
ent action  was  brought  within  a  year  after  the  termination  of  the 
former  action.  The  second  action  also  was  an  action  for  the 
same  cause  as  the  first  action,  within  the  meaning  of  section 
405.  According  to  the  nomenclature  of  actions,  the  first 
was  an  action  for  fraud  and  the  second  on  warranty, — one  ex 
delicto  and  the  other  ex  contractu.  It  is  often  important  to  ob- 
serve the  distinction.  But  the  same  facts  have  often  given  a 
plaintiff  the  right  to  bring  the  one  action  or  the  other  at  his  elec- 
tion, and  when  dealing  with  remedies,  with  a  view  to  determine 
whether  remedies  applicable  to  actions  of  the  one,  kind  or  the  other 
are  to  be  administered,  it  is  common  and  proper  to  speak  of  the 
two  remedies  as  based  upon  distinct  and  different  causes  of  action, 
although  the  right  in  both  cases  is  founded  upon  the  same  trans- 
action. But  it  can  not  be  supposed  that  the  words  "same  cause" 
in  section  405  were  intended  to  have  this  narrow  meaning.  Such 
a  construction  of  a  beneficial  provision,  intended  to  preserve  and 
continue  the  right  of  parties,  would  be  very  inconvenient,  and 
would  often  defeat  the  purpose  of  the  statute.  The  words  were 
intended,  we  think,  to  remove  the  disability  whenever  a  new 
suit  was  brought  within  the  year,  based  upon  the  same  transaction 
as  the  former  one,  without  regard  to  its  technical  form,  and  was 
intended  to  prevent  mere  mistakes  as  to  the  form  of  the  remedy 
from  concluding  the  party  from  subsequently  pursuing  his  legal 
right  under  a  more  appropriate  form  of  action.  Coming,  there- 
fore, to  the  question  whether  section  405  applies  to  actions  under 
section  1822,  it  is  to  be  observed  that  there  could  be  no  doubt 
of  its  application  except  for  the  provisions  of  section  414.     That 
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section,  so  far  as  it  affects  the  question  now  under  consideration^ 
is  as  follows: 

"Sec,  414.  The  provisions  of  this  chapter  apply  and  consti- 
tute the  only  rules  of  limitation  applicable  to  a  civil  action  or 
special  proceeding,  except  in  one  of  the  following  cases:  (1)  A 
case  where  a  different  limitation  is  specially  prescribed  by  law, 
or  a  shorter  limitation  is  prescribed  by  the  written  contract  of  the 
parties." 

The  general  purpose  of  this  exception  in  section  414  seems 
plain.  It  was  to  preserve  the  limitations  prescribed  by  special 
statute  or  by  the  contract  of  parties,  and  to  prevent  any  misap- 
prehension that  actions  subject  to  special  limitations  by  statute 
or  contract  were  affected  by  the  periods  of  limitation  prescribed 
in  chapter  4  in  the  sQveral  classes  of  action  therein  specified.  The 
statutes  prescribing  special  and  unusual  limitations  are  numer- 
ous. Many  of  them  are  enumerated  in  a  note  to  section  414  bv 
Mr.  Throop.  They  are  frequently  cases  which  would  fall  within 
the  classes  enumerated  in  the  general  chapter,  except  as  taken 
out  by  the  special  law.  The  legislature,  by  section  414,  pre- 
served the  special  cases  from  the  operation  of  the  general  rule  of 
limitation  prescribed  in  chapter  4.  Section  414  does  not  de- 
clare in  terms  that  section  405  and  other  general  provisions  in 
title  3  of  chapter  4  shall  not  apply  to  actions  governed  by  section 
1822.  If  it  is  construed  as  though  it  affirmatively  declared  that 
the  "rules  of  limitation"  in  chapter  4  shall  not  be  applicable  when 
a  different  limitation  is  specially  prescribed  by  law,  then  the 
question  arises,  is  the  provision  of  section  405  a  "rule  of  limita- 
tion," within  the  language  of  section  414,  or  do  these  words  refer 
to  those  specific  periods  prescribed  in  articles  1  and  2  of  chapter 
4  for  the  bringing  of  actions?  This  would  seem  to  have  been 
all  that  could  reasonably  have  been  intended.  It  preserved  the 
special  limitations,  where  they  differed  from  the  limitations  in 
the  general  statute.  To  restrict  the  general  provisions  in  article 
3  to  eases  subject  to  the  limitations  of  tne  general  staitute  would 
often  be  productive  of  great  injustice.  Among  these  general 
provisions  are  those  which  prescribe  what  shall  be  deetned  the 
oommencement  of  an  action;  what  shall  be  the  consequence  of 
the  absence  of  a  defendant  from  the  state;  the  effect  of  the  death 
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of  the  plaintiff;  of  an  injunction  preventing  the  comnlencemen^ 
of  an  action;  and  section  405  provides  for  the  case  of  the  termina- 
tion of  an  action,  and  an  enlargement  of  the  same,  under  the  cir- 
cumstances specified.  The  present  case  illustrates  the  hardship 
which  would  often  follow  if  the  benignant  provisions  in  the  gen- 
eral act  were  held  to  be  inapplicable  to  cases  of  special  limitation. 
The  plaintiff  was  nonsuited  in  the  first  action,  and  has  succeeded 
in  this.  He  was  defeated  in  his  first  action,  presumably  because 
he  had  mistaken  his  remedy.  He  then  brought  his  second  action. 
The  statute  is  a  bar,  unless  saved  by  section  405.  We  had  occa- 
sion recently  to  decide  a  very  similar  question  in  the  case  of 
Hayden  v.  Pierce  (144  N.  Y.  512;  39  N.  E.  638),  and  the  reason- 
ing in  the  careful  opinion  in  that  case  is  applicable  to  this  case. 
It  was  there  held  that  section  401  of  the  general  provi§ions  of 
chapter  4  of  the  Code  was  applicable  to  a  cause  of  action  against 
executors,  which  was  subject  to  the  six  months  limitation  pre- 
scribed by  section  1822,  and  that  absence  of  the  executor  from  the 
state  where  the  cause  of  action  accrued  enlarged  the  limitation 
of  section  1822,  so  as  to  exclude  such  absence  in  the  computation 
of  time. 

The  principle  of  this  case  is  decisive  against  the  defense  of  the 
statute  of  limitations  in  the  case  at  bar.  It  becomes  unneces- 
sary, in  view  of  this  decision,  to  review  the  various  decisions  there- 
tofore made,  bearing  more  or  less  upon  the  subject.  We  adhere 
to  the  decision  in  Haydefii  v.  Pierce  as  a  sound  and  reasonable 
construction  of  the  somewhat  ambiguous  provision  of  section  414. 
There  is  an  apparent  incongruity  in  the  particular  case,  that  the 
legislature  should  give  to  a  plaintiff  a  year  after  the  termination 
of  the  former  suit  to  bring  an  action  against  an  executor  or  ad- 
ministrator, when  the  original  action  must  have  been  brought 
within  six  months  after  the  rejection  of  the  claim.  But  the  legis- 
lature was  declaring  a  general  rule  applicable  to  all  cases,  and 
made  no  distinction,  as  it  might  perhaps  have  done  if  its  atten- 
tion had  been  drawn  to  the  special  case  of  an  action  to  enforce  a 
claim  against  the  estate  of  a  decedent  which  had  been  presented 
and  rejected. 

Exceptions  were  taken  by  the  defendants  on  the  trial  to  the 
admission  and  rejection  of  evidence  and  to  the  charge  of  tl^e 
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court.  We  deem  it  unnecessary  to  refer  to  more  than  one  of  the 
exceptions,  and  that  exception  raises  the  question  as  to  the  pro- 
priety of  permitting  the  jury  to  find  that  there  was  a  warranty  of 
the  value  of  the  stock.  It  is  well  settled  that  a  mere  naked  repre- 
sentation by  a  vendor  of  the  value  of  property  sold  is  to  be  re- 
garded as  an  expression  of  opinion  merely,  and  will  not  sustain 
an  ^tion  for  deceit,  although  the  representation  was  known  to 
the  vendor  to  be  untrue,  and  was  made  with  intention  to  deceive 
the  purchaser.  The  case  of  Ellis  v.  Andrews  (56  N.  Y.  83),  was 
a  case  of  this  character.  The  doctrine  that  such  a  representation 
ifl  mere  dealers'  talk  was  applied  in  that  case,  and  Mr.  Benjamin, 
in  his  work  on  Sales,  regarded  it  is  having  carried  the  doctrine 
*'very  far."  (1  Benj.  Sales,  p.  561.)  But  a  vendor  may  give  a 
warranty  as  to  value  as  in  respect  of  any  other  fact,  and  if  he 
makes  a  representation  as  to  value,  which  is  intended  as  a  war- 
ranty, and  it  enters  as  a  constituent  element  into  the  transaction, 
it  will  then  become  a  part  of  the  contract,  and  may  be  enforced 
as  a  warranty.  The  learned  author  referred  to,  speaking  of  the 
subject,  says  (section  932,  p.  811):  "And  in  determining 
whether  it  was  so  intended,  a  decisive  test  is  whether  the  vendor 
assumes  to  assert  a  fact  of  which  the  buyer  is  ignorant,  or  merely 
states  an  opinion  or  judgment  upon  a  matter  of  which  the  vendor 
has  no  special  knowledge,  and  on  which  the  buyer  may  be  ex- 
pected also  to  have  an  opinion  and  to  exercise  his  judgment.  In 
the  former  case  there  is  a  warrantv ;  in  the  latter  not." 

The  court,  in  the  charge  to  the  jury,  properly  instructed  them 
that  the  naked  expression  of  opinion  as  to  value  of  property  made 
by  the  vendor  is  not  a  warranty  upon  which  a  recovery  could  be 
had;  but  he  added:  "If  you  find  that  what  Mr.  Poole  stated  was 
intended  to  be  an  affirmative  fact,  upon  which  he  intended  this 
man  to  rely,  that  the  stock  was  worth  100  cents  on  the  dollar, 
he  being  one  of  the  original  stockholders  or  owners,  himself  claim- 
ing to  have  knowledge  that  it  was  worth  100  cents  on  the  dollar, 
it  is  for  you  to  say  whether  it  amounted  to  something  more  than 
the  expression  of  an  opinion."  Whether  a  particular  affirmation 
made  by  a  vendor  on  an  oral  contract  for  the  sale  of  property 
was  intended  as  a  warranty  is  often  a  question  for  the  jury. 
(Shippen  v.  Boiven,   122  U.  S.  575;  7  Sup.  Ct.  1283,  and  cases 
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cited.)  Many  circumstances  in  this  case  might  properly  be  consid- 
ered as  bearing  upon  the  question :  The  fact  that  the  sale  was  not 
of  a  chattel,  open  to  inspection  by  the  purchaser,  but  of  stock  in 
a  supposed  corporation  in  another  state;  the  assertion  made  by 
the  vendor,  in  connection  with  the  statement  of  value,  that  he 
was  one  of  the  original  or  early  stockholders,  and  that  the  stock 
was  a  dividend  paying  stock  (which  was  true  only  in  a  very  limited 
sense) ;  the  fact  that  it  was  only  after  these  statements  were  made 
that  the  plaintiff  agreed  to  take  the  stock  at  its  par  value,  saying 
to  Mr.  Poole :  "If  the  stock  is  all  right,  as  you  say,  we  will  make 
the  trade."  "We  think  the  jury  might  have  well  found,  upon  all 
the  circumstances,  that  the  assertion  of  Mr.  Poole,  as  to  the  value 
and  character  of  the  stock,  was  something  more  than  the  expres- 
sion of  a  mere  naked  opinion,  and  was  intended  to  be  and  was 
relied  upon  as  a  warranty  of  the  fact.  The  vendor  assumed  to 
know  the  value  of  the  stock,  and  stated  circumstances  calculated 
to  impress  the  plaintiff  with  the  belief  that  the  value  was  known 
to  him.  The  plaintiff  was  about  to  take  the  stock  as  payment  at 
its  face  value  for  his  property.  It  was  natural  that  he  should  re- 
quire information  as  to  its  value,  and  both  parties  must  have  re- 
garded the  affirmation  of  the  vendor  on  the  subject  as  a  material 
element  in  the  transaction.  We  think  there  w-as  no  error  in  sub- 
mitting this  question  to  the  jury.  We  find  no  error  in  the  record 
requiring  a  reversal  of  the  judgment,  and  it  should  therefore  be 
affirmed.  All  concur. 
Judgment  affirmed. 


Jennings  et  dl.  vs.  Sturdevant. 

[140  Ind.  641;  40  N.  E.  Rep.  61.] 

Action   for   recovery   of   legacy  —  Exceptions  to  the 

improper  admission  of  evidence. 

A  l^pfttee  can  not  recover  possession  of  his  legacy  against  the  consent  of  the 
executor,  where  such  legacy  is  specific  personal  property,  the  possession 
of  which  is  legally  vested  in  the  executor  as  part  of  the  assets  of  the  estate 
which  he  ia  called  upon  to  administer. 
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fne  improper  admission  of  evidence  will  not  furnish  grounds  for  a  new  trial 
when  it  appears  that  the  question  propounded,  under  exceptions,  was  not 
answered  by  the  witness,  but  was  subsequently  elicited  by  a  response  to  a 
question  to  which  no  objection  was  made.  Nor  is  it  reversible  error,  in 
an  action  arising  under  a  will,  to  admit  the  testimony  of  the  testator's 
attorney  as  to  certain  conversations  had  with  him  before  the  relation  of 
attorney  and  client  was  formed. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Hamilton. 

Hon.  R  R  Stephenson,  Presiding  Judga 

W,  S.  Christian  and  Ira  W.  Christian^  for  appellant& 

J.'  F.  Neal,  for  appellee. 

Monks,  J. — This  controversy  grows  out  of  the  will  of  Benjamin 
Sturdevant,  deceased.  By  item  2,  he  gives  eighty  acres  of  land 
to  Elizabeth  Jennings,  appellant  By  item  8,  he  gives  eighty 
acres  of  land  to  the  appellant  Henry  Sturdevant  Item  4  is  as 
follows :  "  I  have  heretofore  given,  by  way  of  advancement,  to  my 
son  Henry,  about  sixteen  hundred  dollars,  and  to  my  daughter 
Elizabeth  I  have  advanced  two  hundred  and  fifty  dollars,  but  I 
consider  the  lands  I  give  to  them  will  make  them  equal.  I  there- 
fore direct  that  neither  of  them  be  charged  with  advancements." 
By  item  6  he  gives  to  his  son  John  Sturdevant,  appellee,  seventy- 
five  acres  of  land,  and  proceeds  as  follows :  "  T  further  direct  that 
jny  son  John  be  made  equal  with  my  son  Henry  and  daughter 
Elizabeth,  and  I  direct  that  he  be  paid  seven  hundred  dollars  out 
of  my  estate,  if  there  is  that  amount  left  in  settling  my  estate.  If 
not  enough,  then  I  make  the  remainder  an  equal  charge  on  my 
son  Henry,  my  daughter  Elizabeth,  and  my  son  John."  By  item 
6  he  gives  his  wife  seventy-five  acres  of  land  during  life,  and 
$500.  By  item  7  he  directs  that  his  personal  property  and  also 
his  real  estate  in  Noblesville  be  sold  to  pay  his  debts  and  bequests 
to  his. wife,  and  that  the  remainder,  after  the  payment  of  his  debts 
and  bequests,  be  equally  divided  among  his  heirs.  The  com- 
plaint sets  forth  the  terms  of  the  will,  and  avers  that  by  said  will 
the  testator  disposed  of  all  his  property,  real  and  personal ;  that 
there  was  no  personal  property  out  of  which  said  legacy  to  this 
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appellee  could  have  been  or  can  now  be  paid ;  that  there  are  no 
fands  in  the  hands  of  said  executor  which  could  be  applied  to 
such  payment ;  and  that  there  is  no  property,  real  or  personal,  be- 
loDging  to  said  estate  subject  to  be  made  assets  out  of  which  the 
legacy  to  appellee  could  be  paid;  that  said  executor  has  ex- 
hausted all  of  said  estate  subject  by  law  or  said  will  to  the  pay- 
ment of  the  debts,  bequests,  or  legacies  of  said  decedent,  and  the 
same  had  proved  insufficient  therefor;  that  said  testator,  at  the 
time  he  executed  his  will,  did  not  have  sufficient  personal  prop- 
erty to  pay  all  the  legacies  provided  in  his  will,  which  was  well 
known  to  him  at  the  time,  nor  had  he  sufficient  personal  property 
to  pay  the  same  at  the  time  of  his  deatb ;  that,  in  the  settlement 
of  his  estate,  it  has  been  found  necessary  to  raise  in  other  ways 
ihan  were  provided  for  by  said  testator  in  his  will  the  sum  of 
$1,200,  to  pay  valid  and  subsisting  indebtedness;  that  the  devisees 
under  said  will  have  all  accepted  the  provisions  thereof,  and  have 
entered  into  and  still  have  possession  of  the  lands  devised  to  them; 
that  appellee  has  never  received  his  bequest  of  $700,  nor  any  part 
thereof ;  that  he  has  often  demanded  the  same  of  said  appellants, 
and  each  of  them,  before  the  commencement  of  this  action ;  that 
the  same  is  due  and  unpaid,  etc.  To  the  complaint,  appellants 
filed  a  demurrer  for  want  of  facts,  which  was  overruled,  and  an 
exception  taken.  An  answer  was  filed,  to  which  there  was  a  re- 
ply. The  cause  was  tried  by  the  court,  finding  for  appellee;  and, 
on  a  motion  for  a  pew  trial  by  each  appellant,  a  judgment  was 
rendered  against  appellants. 

The  only  reasons  urged  for  a  reversal  of  the  cause  are :  First, 
that  the  court  erred  in  overruling  the  demurrer  to  the  complaint ; 
second,  that  the  court  erred  in  overruling  the  motion  for  a  new 
trial ;  third,  that  the  court  erred  in  overruling  appellants*  motions 
to  modify  the  judgment 

Appellants  contend  with  much  earnestness  that  the  complaint 

is  insufiicient  for  the  reason  thatit  does  cot  aver  that  the  estate  ia 

finally  settled,  and  the  executor  discharged ;  citing  Oould  v.  S^er 

(75  Ind.  60).    The  legacy  claimed  by  appellee  is  not  to  be  paid  in 

any  event  out  of  the  personal  estate,  but  it  ia  only  to  be  so  paid 

if  there  is  that  amount  left  in  settling  the  estata     If  not,  then  it 

is  made  a  specific  charge  on  Henry  and  Elizabeth,  appellants,  and 
Vol.  IX— 31 
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An  exception  to  evidence  which  does  not  point  out  the  particular  part  ob- 
jected to  is  not  sufficient,  where  some  of  the  evidence  is  incompetent.  (Prindle 
V.  Campbell  [D.  C],  18  Wash.  L.  Rep.  254.) 

A  party  objecting  to  a  certain  class  of  evidence  need  not  object  specifically 
to  each  question  and  answer,  to  raise  the  question  on  appeal.  (Oppenhdmer 
V.  Barr,  71  Iowa,  525.) 

The  overruling  of  objections  to  evidence  which  are  not  specific  will  not  be 
reviewed  on  appeal.  (Boston  v.  Murray,  18  West.  Rep.  264;  94  Mo.  175;  Bin- 
ford  V.  Young,  18  West.  Rep.  815;  115  Ind.  174.) 

A  general  objection  will  not  be  considered  on  appeal,  when  evidence  was 
received,  without  specific  objection,  to  prove  the  allegations  wanting  in  the 
complaint.    (Bowman  v.  Eppinger  [N.  D.],  44  N.  W.  Rep.  1000,) 

A  general  objection  to  testimony  is  not  sufficient  where  it  is  admissible  as  to 
one  defendant,  but  not  as  to  another.    (Taylor  v.  Deverell,  48  Kan.  469.) 

Insufficiency  of  evidence  will  not  be  considered  on  an  assignment  that  tht 
decision  is  against  law,  without  specifying  the  particulars  in  which  the  evi- 
dence is  insufficient.    (Malone  v.  Del  Norte  County,  77  Cal.  217.) 

Grounds  mast  be  stated.— The  only  mode  to  get  evidence  or  objections  to 
evidence  in  the  record  is  by  a  bill  of  exceptions.  (Thompson  v.  Madison  B.  A 
A.  Asso. ,  108  Ind.  279.) 

An  exception  can  be  reserved  only  by  having  it  embodied  in  a  "  bill  of  ex* 
ceptions,"  or  by  having  it  noted  in  the  record  of  the  decision  to  which  it  relates. . 
(State  V.  Leach,  71  Iowa,  54.) 

Objections  to  evidence  must  specify  in  a  direct  and  positive  manner  the 
ground  which  was  presented  to  the  court  below  on  the  trial.  (Cole  v.  Byrd, 
88  GkL  207;  Woodbury  v.  District  of  Columbia,  3  Cent.  Rep.  788;  5  Mackey, 
127;  Adler  v.  Lang,  4  West.  Rep.  269;  21  Mo.  App.  516;  Safety  Fund  Nat.  B'k 
V.  Westlake,  4  West.  Rep.  881;  21  Mo.  App.  565;  Talbott  v.  Padgett,  80  S.  C. 
167;  Bray  v.  Parker,  82  Ga.  234;  Wilhelm  v.  Burleyson,  106  N.  C.  881;  Dale 
V.  See,  5  L.  R.  A.  588;  51  N.  J.  L.  878;  Tucker  v.  Jones,  8  Mont.  225.) 

They  must  be  stated  by  pointing  out  some  definite  or  specific  defect  in  its 
character,  or  it  will  be  without  weight  before  an  Ap[>ellate  Court.  (Camdeo 
y.  Doremus,  [44  U.  S.]  3  How.  515;  11  L.  ed.  705;  United  States  v.  McMastere, 
[71  U.  S.]  4  Wall.  630;  18  L.  ed.  311;  Moore  v.  Bank  of  Metropolis,  [38  U.  8.] 
18  Pet.  302;  10  L.  ed.  172.) 

Without  specifying  the  ground,  an  exception  will  not  be  sustained.  (Mooney 
V.  Peck,  8  Cent.  Rep.  637;  49  N.  J.  L.  232;  Merkle  v.  Bennington,  12  West. 
Rep.  516;  68  Mich.  183.; 

Nor  win  it  be  ground  for  reversal,  unless  the  testimony  is  wholly  inadmissi- 
ble.   (Turner  v.  Newburgh.  12  Cent.  Rep.  215;  109  N.  Y.  801.) 

Nor  will  the  objection  be  considered  on  appeal.  (Hughes  v.  Griswold,  83 
Ga.  299;  L'Hommedieu  v.  Cincinnati,  W.  A  M.  R.  Co.,  120  Ind.  485.) 

It  is  the  right  of  the  court  to  know  upon  what  ground  the  objector  relies. 
(Blackmoie  v.  Fair}>anks,  79  Iowa,  282.) 

Ruling*  of  the  court,  admitting  or  rejecting  evidence,  can  be  brought  lo  this 
OQurt  for  iBvision  only  by  a  bill  of  exceptions.  They  can  not  properly  be  in- 
cluded in  a  special  verdict  or  in  an  agreed  statement  of  facts.    (Suydam  t. 
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Williamson,  [61  U.  S.]  90  How.  427;  15  L.  ed.  978;  Pomeroy  v.  Bank  of  In- 
diana, [68  U.  S.]  1  Wall.  592;  17  L.  ed.  688;  Phoenix  Ins.  Co.  ▼.  Lanier,  95  U. 
S.  171;  24  L.  ed.  888;  Buscher  y.  Scully,  4  West.  Rep.  725;  107  Ind.  246.) 

Rulings  not  the  subject  of  the  bill  of  exceptions  will  not  be  reviewed.  (Paa- 
senger  Conductors  L.  Ins.  Co.  ▼.  Birnbauni,(Pa.)  7  Cent.  Rep.  636.) 

Rulings  of  the  trial  court  can  not  be  brought  into  the  record  by  mere  refer- 
ence to  them  in  a  bill  of  exceptions  (State  v.  Griffin,  98  Mo.  672) ;  nor  can 
they  be  preserved  in  the  record  by  a  recital  by  the  clerk  that  exception  was 
taken  thereto.    (Steffy  v.  People,  180  111.  98.) 

Where  a  party  merely  objects  to  evidence,  but  fails  to  state  all  the  grounds 
of  his  objection,  he  is  deemed  to  waive  his  objection  (see  cases  cited  in  Thomp- 
son, Trids,  569,  note) ;  and  all  grounds  not  specified  are  waived.  (2  Rice  on 
Evidence,  921.) 

What  ig  A  sufficient  objection. — ^An  excepti  )n  is  sufficiently  specific  al- 
though it  states  the  conclusion  excepted  to  it  in  the  language  of  the  judgment 
which  is  fnller  than  that  of  the  decision.  The  *'  matter  of  law"  is  sufficiently 
excepted  to  if  pointed  out  with  certainty  in  the  exception,  though  in  language 
different  from  that  in  which  it  is  stated  by  the  court  or  referee.  (Spaulding  y. 
Strang,  88  N.  T.  9.) 

An  objection  to  the  admissibility  of  improper  evidence  should  prevail,  not- 
withBtanding  its  general  character,  where  it  appears  that  it  could  not  have 
been  obviated  on  the  trial,  as  where  the  subject  of  the  evidence  offered  by  a 
defendant,  as  constituting  a  defense,  does  not,  in  law,  constitute  any  defense. 
(M^rritt  v.  Seaman,  6  N.  Y.  168.    See  2  Rice  on  Evidence,  925.) 

lloetrlne  of  inrtted  error  considered.  —If  the  party  opens  the  door  to  the 
admission  of  incompetent  or  improper  evidence  he  is  in  no  plight  to  complain 
that  his  adversary  followed  through  the  door  thus  opened.  (Perkins  v.  Hay  ward, 
124  Ind.  445.  See  similar  rulings  of  the  same  court  in  the  cases  of  Lowe  y.  Ryan, 
94  Ind.  450;  Meranda  v.  Spurlin,  100  id.  880;  Hlnton  v.  Whittaker,  101  id, 
344;  Dinwiddle  v.  State,  103  id.  101;  Hobbs  v.  Tippecanoe  County  Comrs., 
116  id.  376 ,  Nitche  v.  Earle,  117  id.  270 ;  Mosier  v.  Stoll,  119  id.  244.  See 
3  Bioe  on  Evidence,  249.) 


Snipes  vs.  Parker  et  cU. 

[Supreme  Court  of  Georgia,  25  Southeast.  Rep.  580;  June  8,  1896.] 

Bjeotment — Actions  op  complaint — ^Defenses — Admission 
OF  possession — Title  op  plaintipp — Rules  op  court — 
Amendment — Descent — Rights  op  widow. 

tktt  twenty-fifth  rule  of  the  Superior  Courts,  in  force  prior  to  June  25,  1879, 
providing  that  no  party  should  be  permitted  to  defend  an  ejectment  cause 
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without  adtnitttng  that  he  was  in  possession  of  the  premises  in  dispute  at 
the  commenecenient  of  the  action,  was.  in  the  month  above  mentioned,  so 
amended  by  the  judges  in  convention  as  to  render  it  applicable  to  statu- 
tory actions  of  compUint  for  land.  It  was  within  the  powev  of  tbe  Judges 
to  thus  amend  this  rule,  and  it  is  still  of  force  as  amended,  not  having 
been  cha  iged  by  the  convention  of  1803. 
When  a  man  dies  intestate,  leaving  a  widow  and  children,  the  title  to  his 
realty  vests  iu  ihu  latter,  subject  only  to  the  former's  right  to  take  a  child's 
part,  or  have  dower  asbi^^ned  therein;  and  unless  it  affirmatively  appears 
that,  wilhin  the  time  prescrilx.d  by  law,  she  elected  to  take  a  child's  part, 
no  presumption  will  ari>e  that  she  ever  had  any  vested  estate  in  fee  in  such 

realty. 

Prior  to  the  act  of  September  27,  1883,  amending  paragraph  6  of  section  8484 
of  the  Code,  a  mother,  unless  a  widow,  did  not  inherit  with  the  brothers 
and  sisters  of  her  dec-  ased  child. 

A  man  whose  deceased  wife's  father  died  In  possession  of  land,  could,  as  her 
sole  heir  (she  having,  before  her  death,  inherited  all  the  interests  of  her 
co-heirs  in  the  premises),  recover  the  land,  upon  the  strength  of  her  ances- 
tor's possession,  from  one  who  did  not  show  abetter  title;  and  in  such  case 
the  plaintiff's  right  to  recover;  though  he  married  before  1896,  would  in 
no  way  be  affected  by  the  question  whether  he  did  or  did  not.  In  the  exercise 
of  his  marital  rights,  reduce  the  land  to  possession,  as  his  own,  during  the 
lifetime  of  his  wife. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Baldwin  county. 
Hart,  Judge. 

Action  by  John  Snipes  against  J.  and  C.  Parker  and  others 
to  recover  land.  From  a  judgment  for  defendants,  plaintiff  brings 
error.     Reversed. 

C,  H.  Crawford^  for  plaintiff  in  error. 

Whitfield  &  Allen,  for  defendants  in  error. 

Lumpkin,  J.  —  1.  The  twenty-fifth  rule  of  the  Superior 
Courts,  as  it  stood  prior  to  June  25,  1879,  was  by  its  terms  con- 
fined to  actions  of  ejectment;  that  is,  to  suits  for  land  brought  in 
the  fictitious  form.  Accordingly,  this  court,  in  the  case  of  Oaih 
hett  V.  Sparks  (60  Ga.  582),  held  that  the  rule  in  question  was  not 
applicable  to  statutory  actions  for  the  recovery  of  land.  The  con- 
vention of  judges  in  1879  amended  the  rule  so  as  to  make  it  also 
apply  to  actions  of  the  latter  kind,  and  the  rule  as  thus  amended 
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was  not  changed  by  the  convention  of  judges  which  assembled  in 
1893.  It  was  contended  in  the  present  case,  however,  that  the 
judges  had  the  power  or  authority  to  make  the  amendment  above 
mentioned.  We  are  utterly  unable  to  perceive  why  they  could 
not.  (Code,  §  3246.)  The  truth  is,  there  is  no  good  reason  why 
such  a  rule  should  not  apply  as  well  to  one  class  of  these  actions 
as  to  the  other.  Why  should  any  person  not  in  possession  of  the 
premises  in  dispute,  either  in  person  or  by  tenant,  care  to  defend 
an  action  for  their  recovery;  and,  as  to  him,  what  difference  could  it 
make  as  to  the  form  of  the  action  ?  It  would  seem,  in  either  event, 
he  had  no  interest  in  the  mattter.  We  do  not  understand  that 
the  trial  judge  ruled  contrary  to  the  views  above  expressed.  The 
somewhat  confused  record  sent  up  in  this  case  seems  to  indicate 
that  he  did  not,  and  we  are  quite  confident  that  this  is  the  truth 
of  the  matter;  for  it  is  not  at  all  probable  that  so  clear-headed  a 
judge  as  we  know  him  to  be  would  make  a  mistake  about  a  ques- 
tion of  practice  so  free  from  doubt  or  difficulty.  The  question, 
however,  appears  to  have  been  discussed  at  the  trial  below,  and 
we  have  ruled  upon  it  simply  to  set  it  at  rest, 

2.  When  a  man  dies  intestate,  leaving  a  widow  and  children, 
the  title  to  his  realty  vests  in  the  latter,  subject  only  to  the  for- 
mer's right  to  take  a  child's  part,  or  have  dower  assigned  therein. 
The  widow  may  elect  to  take  either,  but  can  not  have  both.  If, 
within  the  time  prescribed  by  law,  the  widow  does  neither,  the 
title  to  the  realty  of  the  deceased  vests  absolutely  in  his  children. 
Until  barred  of  her  right  to  make  her  election  between  dower  and 
a  child's  part,  the  widow  is  free  to  take  whichever  she  chooses. 
The  right  to  take  a  child's  part  expires  after  the  lapse  of  twelve 
months  from  the  granting  of  letters  testamentary  or  of  adminis- 
tration on  the  husband's  estate,  whereas  the  right  to  dower  is 
barred  by  a  failure  to  apply  for  the  same  within  seven  years 
from  the  death  of  the  husband.  (Code,  §  1764,  pars.  3,  4.) 
After  the  right  to  take  a  child's  part  has  become  barred,  she  may 
still  have  dower,  within  the  seven  years  limited.  There  is  never 
a  presumption  that  she  will  take  a  child's  part.  (See  Truett  v. 
Funderburk,  93  Ga.  686;  20  S.  E.  260,  and  cases  cited.)  Conse- 
quently, unless  in  a  given  case  it  aiRrmatively  appears  that  within 
the  twelve  months  allowed  by  law  she  actually  elected  to  take  a 
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child's  part,  there  is.no  presumption  that  she  ever  had  any  vested 
estate  in  fee  in  the  land  of  the  deceased. 

3.  As  the  law  stood  prior  to  the  act  of  September  27,  1883 
(Acts  1882-83,  p.  6G),  amending  the  sixth  paragraph  of  section 
2484  of  the  Code,  a  mother,  unless  a  widow  at  the  time  of  the 
death  of  one  of  her  children  intestate,  did  not  inherit  with  the 
brothers  and  sisters  of  such  deceased  child,  or  take  any  interest 
in  the  estate  left  by  the  latter. 

4.  It  was  shown  by  the  plaintiff  in  the  present  case  that  his 
wife's  father,  John  Norr,  died  in  possession  of  the  premises  in 
dispute  about  the  year  1846  or  1847,  claiming  the  same  under  a 
deed  thereto.  He  left  a  widow,  two  sons,  and  a  daughter.  His 
widow  married  one  Grimes  in  1855,  and  his  daughter  married 
the  plaintiff  in  December,  1860,  and  died  in  1873.  !N"either  of 
the  sons  ever  married.  Both  entered  the  Confederate  service. 
One  was  killed  in  1862,  and  the  other  was  reputed  dead,  never 
having  been  heard  from  since  the  war.  In  1861,  when  plaintiff 
himself  entered  the  Confederate  service,  he  carried  his  wife  back 
to  her  home  on  the  disputed  premises,  where  she  remained  till 
plaintiff's  return  at  the  close  of  the  war.  He  "cropped"  the 
premises  in  1865,  and  again  in  1875,  living  on  the  place,  and  then 
gave  possession  of  it  to  Mrs.  Grimes,  his  mother-in-law,  who,  with 
his  consent  and  permission,  continued  to  occupy  the  premises 
until  her  death,  about  eight  years  before  the  trial.  The  defend- 
ants introduced  no  evidence  whatever.  The  question,  therefore, 
is  whether  or  not  the  plaintiff  was  entitled  to  recover  the  prem- 
ises upon  the  state  of  facts  proved  by  him.  The  trial  judge  in- 
structed the  jury  that,  "unless  plaintiff  reduced  the  premises  to 
his  possession  in  his  wife's  lifetime,  his  marital  right  would  not 
attach  to  her  interest  therein,  and  thev  should  find  for  the  de- 
fendants."  If  the  plaintiff  is  the  Sole  heir  of  his  deceased  wife, 
this  charge  did  not  apply  the  proper  test  to  his  right  to  recover; 
for,  in  that  capacity,  he  could  recover  independently  of  the  ques- 
tion as  to  whether  or  not  he  had,  by  virtue  of  his  marital  rights, 
reduced  the  property  to  possession,  as  his  own,  prior  to  her  death. 
In  the  light  of  the  record  before  us,  we  have  dealt  with  the  case 
upon  the  assumption  that  he  is  sole  heir.  This  may  not  be  the 
real  truth  of  the  case,  and*  if  not,  the  next  hearing  can  be  sh^)ed 
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in  accordance  with  the  facts  as  thej  then  appear;  but  our  deci^ 
bion  must  be  understood  as  having  been  made  upon  the  idea  that 
the  plaintiff  inherited  his  wife's  entire  estate.  Treating  him  as 
her  sole  heir,  his  right  to  recover  seems  clear.  From  this  point 
of  view,  how  stands  the  case  ?  Under  the  law  as  announced  in  the 
second  division  of  this  opinion,  the  conclusion  to  be  drawn  from 
the  facts  proved  by  the  plaintiff  is  that  the  widow  of  John  Norr 
never  had  any  vested  estate  in  fee  in  the  premises;  and  if,  indeed, 
she  ever  exercised  her  right  to  take  dower  therein,  such  dower 
estate  necessarily  terminated  at  her  death,  some  eight  years  be- 
fore the  trial.  Therefore  it  would  appear  that  the  plaintiff's  wife 
and  her  two  brothers  each  took  an  equal  share  in  this  land  at  the 
death  of  their  father.  Upon  the  death  of  these  two  brothers, — 
neither  having  ever  married,  and,  so  far  as  appeare,  both  having 
died  intestate, — she  inherited  the  entire  interest  of  both  in  the 
land,  their  mother  having  previously  again  marrried;  for  such 
was  the  law  of  descent  prior  to  1883,  as  is  shown  in  the  third  divi- 
sion of  this  opinion.  Thus,  prior  to  the  death  of  the  plaintiff's 
wife,  it  would  seem  that  the  entire  fee  in  the  land  became  vested 
in  her,  and  the  plaintiff  claims  the  premises  by  virtue  of  this  ap- 
parently perfect  right  and  title  in  his  wife  at  the  time  of  her 
death.  In  view  of  the  repeated  rulings  of  this  court,  it  can  not  be 
questioned  that  she  would,  independently  of  any  possession  of 
ker  own,  have  a  perfect  right,  were  she  in  life,  to  recover  the 
premises  upon  the  strength  of  her  father's  possession  at  the  time 
of  his  death,  as  against  one  who  failed  to  show  a  better  title  or 
right  of  possession.  And  in  her  right,  and  as  her  only  heir  at 
law,  the  plaintiff  could  do  likewise.  As  above  hinted,  we  fear 
tliat  the  record  does  not  disclose  the  whole  truth  of  this  case  as 
it  appeared  at  the  trial  below.  We  do  not  see  how  the  charge 
on  the  subject  of  the  plaintiff's  marital  rights  could  have  been 
given,  unless  it  had  some  application  to  the  issues  then  presented 
by  the  evidence.  The  judge  would  hardly  have  given  this  charge 
if  it  was  totally  inapplicable,  as  must  have  been  apparent  if  the 
plaintiff's  right  to  have  his  deceased  wife's  entire  estate,  as  her 
only  heir,  was  perfect  and  complete,  without  regard  to  the  question 
of  his  marital  rights.  Be  this  as  it  may,  we  have  done  the  best 
iVB  oocdd  with  the  record  before  us.  As  there  is  to  be  another 
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trial,  the  whole  case  can  be  brought  out,  and  doubtless  the  correct 
result  will  be  reached. 
Judgment  reversed. 

Atkinson,  J.,  providentially  absent,  and  not  presiding. 


Burden  et  cU.  vs.  Burden. 

[141  Ind.  471:  40  N.  E.  Rep.  1067.] 

Pleading  an  allegation  of  fraud  —  Election. 

A  complaint  based  upon  fraudulent  representations  must  aver  that  the  party 
complaining  relied  upon  the  same.  One  who  cluCi'ges  fraud  must  plead 
all  the  facts  constituting  the  same,  for  as  the  presumption  is  in  favor  of 
fair  dealing,  nothing  is  to  be  talLen  by  intendment  or  inference. 

In  an  action  by  a  widow  to  set  aside  a  written  election  evidencing  a  wish  to 
take  under  the  provisions  of  her  husband'^  will,  which  written  election 
was  procured  by  fraud,  the  complaint  should  allege  that  she  desires  to  take 
against  the  will,  and  was  prevented  from  making  ner  election  in  that 
form  through  the  fraud  of  the  defendant,  otherwise  the  complaint  is  de- 
murable. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
held  in  and  for  the  county  of  Delaware. 

Hon.  George  Koons,  Presiding  Judge. 

J.  K  Templer,  K  R  Tempter ^  and  Wm.  W.  OrVj  for  appellanta 

Byan  <k  Thompson,  for  appellee. 

Jordan,  J.  —  Appellee,  who  is  the  widow  of  the  testator, 
Nehemiflh  Burden,  filed  her  complaint  in  the  lower  court  against 
the  executor  and  legatees  of  the  last  will  of  said  Nehemiab. 
Omitting  the  formal  parts,  the  complaint  is  as  follows:  ^'Tke 
plaintiff  complains  of  the  defendants,  and  says  that  she  was  a 
second  wife  and  is  the  widow  of  the  deceased,  with  whom  she  in- 
termarried in  1876;  that  to  said  parties  no  children  were  bom; 
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that  she  is  now  sixty-seven  years  of  age,  an  illiterate,  ignorant, 
timid  old  woman,  with  nothing  but  an  obscure  domestic  experi- 
ence of  life,  utterly  and  demurely  ignorant  of  business  law  and 
property  rights;  that  the  defendants,  except  the  executor,  whose 
wife  is  a  daughter,  are  the  heirs  and  all  the  heirs  of  the  deceased, 
and  are  all  adult,  except  Albert  De  Haven,  Maud  De  Haven, 
George  Barkman,  and  John  Barkman,  who  are  minors;  that  her 
husband  executed  his  said  will  on  the  28th  day  of  October,  1892, 
and  died  on  the  14th  day  of  December  then  next  following;  that 
her  said  husband  died  the  owner  of  an  estate  consisting  of  real 
and  personal  property  of  between  forty  and  forty-five  thousand 
dollars,  making  plaintiff  and  his  hell's  aforesaid  his  devisees,  devis- 
ing the  whole  estate  to  said  heirs  except  the  sum  of  fifteen  hundred 
dollars,  and  no  more,  which  he  bequeathed  to  plaintiff;  that,  at  the 
date  of  her  husband's  death,  he  was  indebted  to  her  in  the  neigh- 
borhood of  seventeen  hundred  dollars,  for  a  portion  of  which  she 
held  her  husband's  notes,  and  the  remainder  was  the  open  ac- 
count, and  for  the  payment  of  which  sum  no  provision  was  made, 
as  she  learned,  in  said  will;  that  Elisha  Bartlett,  the  father  of  the 
executor,  is  a  keen,  cunning,  officious  man,  with  much  experience 
in  the  management  and  direction  of  business  affairs  of  his  neigh- 
bors, and  Otto  Dowden  is  a  lawyer,  both  of  whom  had  much  to 
do  in  the  making  of  decedent's  will  and  the  disposition  of  his 
property,  and  were  acting  in  the  interests  and  as  the  instru- 
ments of  the  defendants,  and  against  those  of  this  plaintiff,  and 
the  said  Bartlett  had  been  much  with  her  husband  during  his 
sickness,  and  prior  to  and  at  the  time  of  the  making  said  will,  and 
exercised  great  influence  on  him  in  the  making  of  said  will  and 
the  disposition  of  his  said  estate;  that  plaintiff  was  not  permitted 
to  be  present  when  his  said  will  was  made,  although  at  her  home, 
and  all  knowledge  of  the  contents  and  provisions  were  kept  from 
her  during  her  husband's  lifetime,  and  she  only  learned  in  a  gen- 
eral way  after  his  death,  from  said  Bartlett  and  Dowden,  what  the 
provisions  of  said  will  were,  and  had  never  heard  the  same  read  or 
explained;  that  her  husband  died  after  a  long  and  helpless  illness 
of  Bright's  disease,  and  for  many  months  this  plaintiff  was  con- 
tinuously with  him  by  night  and  by  day;  that  on  the  29th  day 
of  December,  fourteen  days  after  the  death  of  her  husband, 
while  she  was  yet  broken  down  with  grief,  fatigue  and  long  vigils 
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and  exposure  at  her  suffering  and  dying  husband's  bedside,  and  at 
a  time  when  she  was  alone  entirely,  except  surrounded  by  those 
who  were  unfriendly  to  her  (the  defendants),  the  defendants, 
by  themselves  and  their  agents  and  attorneys,  fraudulently  and 
deceitfully,  wrongfully  and  covertly,  came  upon  her  suddenly 
and  unexpectedly  in  her  loneliness  and  quiet,  and  then  and  there, 
for  the  fraudulent  and  wrongful  purpose  of  cheating  and  de- 
frauding her  out  of  her  just  and  proper  interests  in  her  husband's 
estate,  and  her  just  and  well-kno^vn  and  lawful  claim  against  said 
estate,  represented  and  said  to  her  that  for  the  purpose  of  protect- 
ing her  interests,  and  securing  to  her  her  interest  therein,  and  se- 
curing her  claim  against  said  estate,  that  it  was  necessary  for  her 
to  sign  her  part  of  her  husband's  will  and  a  paper  which  they 
said  to  her  was  a  quit-claim  deed,  to  enable  the  children  to  parti- 
tion said  estate,  so  they  could  farm  their  respective  portions  this 
year,  and  the  other  papers  were  a  part  of  her  husband's  will.  She 
avers  that  she  said  to  them  she  did  not  want  to  sign  any  paper, 
as  she  had  no  friends  or  lawyer  to  advise  her  or  explain  the  pur- 
pose to  her;  that  she  wanted  to  have  and  secure  her  proper  inter- 
est in  her  husband's  estate  and  her  claim  against  it.  Said  defend- 
ants, as  aforesaid,  still  cunningly,  fraudulently,  and  deceitfully 
pressed  and  urged  to  sign  the.  said  paper.  And  she  avers  that 
she  knew  nothing  of  widow's  election,  widow's  portion,  or  that 
widows  had  the  option  to  accept  under  the  will  of  her  husband, 
or  under  the  law;  and  that  no  explanation  was  made  to  her,  no 
information  was  given  her,  and  she  was  still  urged  that  it  was 
necessary  for  her  to  sign  such  paper  in  order  to  give  effect  to  her 
husband's  will;  that  she  was  thereby  fraudulently  and  wrong- 
fully trapped  into  executing  a  written  election  to  accept  the  pro- 
vision of  fifteen  himdred  dollars  made  for  her  in  said  will,  and 
her  interest  in  said  estate  as  such  widow,  worth  at  least  eight 
thousand  dollars,  and  a  quitclaim  deed  to  her  deceased  husband's 
entire  estate  to  defendant,  reciting  therein  a  consideration  of 
seven  hundred  dollars,  when  in  truth  and  in  fact  she  was  not  paid 
one  cent,  and  was  and  has  been  by  such  fraudulent  representa- 
tions, conduct,  and  coercion  defrauded  out  of  her  interest  in  said 
estate  and  her  claim  against  the  same,  to  her  great  damage. 
Wherefore,  she  prays  the  court  for  an  order  and  judgment  revok- 
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ing  said  election,  and  declaring  the  same  null  and  void,  and  an 
order  setting  aside  and  annulling  and  declaring  void  said  quit- 
claim deed,  and  for  all  proper  relief." 

The  sufficiency  of  this  pleading  to  constitute  a  cause  of  action 
was  assailed  by  a  demurrer  in  the  lower  court  upon  the  part  of 
some  of  the  appellants,  and  is  challenged  in  this  court  by  an 
assignment  of  error.  The  assignment  that  the  court  erred  in 
overruling  the  demurrer,  and  the  one  that  the  complaint  is  not 
sufficient,  will  be  considered  togerther.  From  an  inspection  of  this 
pleading,  we  think  it  is  apparent,  as  contended  by  counsel  for  ap- 
pellee, that  it  is  replete  with  ambiguities  and  omissions.  The 
object  of  the  action  herein,  and  tlie  result  sought  to  be  obtained 
thereby,  is  equitable  relief  in  annulling  and  setting  aside  a  written 
election  upon  appellee's  part  to  take  under  the  will  of  her  late 
husband,  and  also  to  set  aside  a  quitclaim  deed  executed  by  her 
under  the  alleged  circumstances  and  facts.  The  evident  theory 
or  pith  of  the  complaint  is  that  of  fraud  perpetrated  upon  appellee 
by  the  appellants  in  procuring  the  execution  of  the  instruments  in 
question.  It  is  provided  by  section  266,  Rev.  St.  1894  (section 
2505,  Rev.  St.  1881),  "that  if  lands  be  devised  to  a  woman,  or 
pecuniary  or  other  provisions  be  made  for  her  by  the  will  of  her 
husband  in  lieu  of  her  rights  to  lands,  etc.,  she  shall  take  under 
the  will,  unless  she  shall  make  her  election  whether  she  will  take 
the  lands  so  devised,  or  the  provision  so  made,  or  whether  she  will 
retain  the  right  to  one-third  of  the  land,  etc.  Such  election  shall 
be  in  writing,  made  within  one  year  from  the  probate  of  the  will, 
acknowledged,  filed  and  recorded."  Under  this  provision  of  the 
statute  as  amended  in  1 885,  the  widow  of  the  testator  is  required 
to  elect  within  the  time  therein  provided,  or  her  rights  will  be  con- 
trolled by  the  will.  {Fosher  v.  OuiUiams,  120  Ind.  172;  22 
N.  E.  118;  0am  v.  Gam,  135  Ind.  687;  35  N.  E.  394.)  She  is 
not  required  to  make  her  election  to  take  under  the  will,  but  she 
is  required  in  effect  to  renounce  the  provisions  made  for  her 
therein,  and  to  elect  to  retain  her  rights  under  the  law.  There- 
fore, any  act  which  will  bar  her  from  exercising  this  statutory 
privilege  of  election  must  be  in  its  nature  of  such  force  and  effect 
as  to  constitute  an  estoppel.  {Gam  v.  Gam.,  supra.)  Where,  by 
means  of  fraud  or  the  contrivances  or  acts  of  those  interested  in 
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the  estate  of  her  deceased  husband,  the  widow  is  prevented  from 
exercising  this  right  of  election',  or  is  thereby  procured  to  exe- 
cute an  instrument  or  to  do  an  act  which  would  serve,  if  per- 
mitted to  stand,  to  estop  her  from  electing  to  retain  her  rights 
under  the  law,  a  court  of  equity,  upon  application  made  within 
the  statutory  limit  for  her  to  exercise  this  right  of  election,  will 
interpose  and  grant  to  her  the  necessary  and  proper  relief  upon 
the  proper  averment  and  showing  of  such  facts.  This  doctrine 
is  supported  by  the  decisions  of  Fosher  v.  Ouilliams^  and  0am  v. 
0am  {supra\  and  cases  there  cited.  Actual  fraud  in  cases  of 
this  kind  is  not  alone  necessary  to  authorize  equitable  relief,  but 
its  existence  in  any  particular  ease  under  the  rules  governing 
other  actions  for  relief  against  fraud  is  undoubtedly  sufficient 

The  question  in  the  case  at  bar  with  which  we  have  first  to  deal 
is  not  one  of  evidence,  but  that  of  sufficient  pleading  of  the  facts 
upon  which  the  relief  is  demanded.  If  the  complaint  can  be  held 
to  be  sufficient  in  this  cause,  it  must  be  by  force  of  the  facts 
therein  averred.  We  can  not  change  the  pleading  by  extending 
or  limiting  the  effects  of  the  same.  As  we  have  said,  the  pith  or 
gist  of  the  issuable  facts  averred  therein  is  that  of  fraud,  and  its 
sufficiency  to  constitute  an  actionable  wrong  or  injury  must  be 
tested  by  the  rules  controlling  an  action  based  upon  fraud.  Re- 
curring again  to  the  charging  part  of  the  complaint,  and  we  find 
the  following  averments:  'That  the  defendants,  by  themselves 
and  their  agents  and  attorneys,  fraudulently  and  deceitfully, 
wrongfully  and  covertly,  came  upon  her  suddenly  and  unexpect- 
edly in  her  loneliness  and  quiet,  and  then  and  there,  for  the 
fraudulent  and  wrongful  purpose  of  cheating  and  defrauding 
her  out  of  her  just  and  proper  interests  in  her  husband's  estate, 
and  her  just  and  well-known  and  lawful  claim  against  said  estate, 
represented  and  said  to  her  that  for  the  purpose  of  protecting  her 
interest,  and  securing  to  her  her  interest  therein,  and  securing 
her  claim  against  said  estate,  that  it  was  necessary  for  her  to  sign 
her  part  of  her  husband's  will  and  a  paper  which  they  said  to  her 
was  a  quitclaim  deed,  to  enable  the  children  to  partition  said  es- 
tate, so  they  could  farm  their  portions  this  year,  and  the  other 
papers  were  a  part  of  her  husband's  will.  She  avers  that  she 
said  to  them  she  did  not  want  to  sign  any  paper,  as  she  had  no 
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friends  or  lawyer  to  advise  her  or  explain  the  purpose  to  her;  that 
she  wanted  to  have  and  secure  her  proper  interest  in  her  hjis- 
band's  estate  and  her  claim  against  it.  Said  def endants^  as  afore- 
said, still  cunningly,  fraudulently  and  deceitfully  pressed  and 
urged  her  to  sign  the  said  paper.  And  she  avers  that  she  knew 
nothing  of  widow's  election,  widow's  portion,  or  that  widows  had 
the  option  to  accept  under  the  will  of  her  husband,  or  under  the 
law;  and  that  no  explanation  was  made  to  her,  no  information 
given,  and  she  was  still  urged  that  it  was  necessary  for  her  to  sign 
such  paper  in  order  to  give  eflfect  to  her  husband's  will;  that  she 
was  thereby  fraudulently  and  wrongfully  trapped  into  executing 
a  written  election  to  accept  the  provision  of  $1,500  made  for  her 
in  said  will  and  her  interest  in  said  estate  as  such  widow  worth  at 
least  $8,000,  and  a  quitclaim  deed  to  her  deceased  husband's  en- 
tire estate  to  defendants,  *  *  *  and  was  and  has  been  by 
such  fraudulent  representations,  conduct,  and  coercion  defrauded 
out  of  her  interest  in  said  estate  and  her  claim  against  the  same, 
to  her  damage,"  etc.  Nowhere  does  the  complaint  allege  or  show 
that  the  appellee  desired  to  renounce  the  provisions  made  for  her 
by  the  will,  and  desired  to  elect  to  take  under  the  law,  and  was 
prevented  from  so  doing  by  the  alleged  fraud  of  the  appellants 
in  procuring  the  written  election  in  question.  Xo  copy  of  the 
written  election  is  filed  as  an  exhibit,  or  nothing  in  regard  to  its 
terms  or  contents  is  alleged,  so  that  we  may  be  apprised  of  its 
character,  and  determine  as  to  whether  it  in  any  manner  tended 
to  estop  or  affect  appellee  in  exercising  her  right  of  election  under 
the  law.  There  is  no  averment  or  showing  that  she  relied  upon 
the  representations  made  by  the  defendants,  and  believed  them 
to  be  true,  or  that  they  were  in  fact  false.  The  complaint  abounds 
in  epithets  and  conclusions,  but  there  is  an  absence  of  material 
facts  going  to  constitute  fraud,  and  the  pleading  lacking  in  these 
is  thereby  rendered  bad,  A  complaint  based  upon  fraudulent 
representations  must  aver  that  the  party  complaining  relied  upon 
the  same.  {Ooings  v.  White,  33  Ind.  125.)  One  who  charges 
fraud  must  plead  all  the  facts  constituting  the  same,  for,  as  thei 
presumption  is  in  favor  of  fair  dealing,  nothing  is  to  be  taken  by 
intendment  or  inference.  (ConantY.  Bank,  121  Ind.  323;  22 
N.  E.  250.)     Misrepresentations  must  be  concerning  a  material 
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fact,  and  not  concerning  matters  equally  within  the  knowledge 
of  both  parties,  and  it  must  appear  that  the  party  relying  upon 
the  same  could  not  or  did  not  know  the  falsity  thereof.  {Jagers 
V.  Jagers^  49  Ind.  428,  and  cases  there  cited.) 

It  is  urged  by  the  learned  counsel  for  appellee  that  the  com- 
plaint in  this  action  contains  averments  similar  to  those  in  the 
case  of  0am  v.  Qam  {supra).  In  this  contention,  however, 
they  are  mistaken.  Several  of  the  essential  facts  set  forth  in  the 
complaint  in  that  case  do  not  appear  in  the  pleading  under  con- 
sideration.    If  they  did,  a  different  question  would  be  presented. 

Other  objections  might  be  and  are  urged  against  the  complaint, 
but  we  deem  it  unnecessary  to  consider  the  same,  and  thereby 
extend  this  opinion.  In  its  present  state  it  is  wholly  insuflSlcient 
to  constitute  a  cause  of  action  or  serve  as  a  proper  and  valid  basis 
for  the  judgment  or  decree  which  appellee  seeks  thereby  to  obtain, 
and  for  this  reason  alone  the  judgment  must  be  reversed. 

Other  questions  are  presented  and  argued  by  the  appellants, 
but  these  may  not  again  arise  upon  another  trial,  and  are  there- 
fore not  considered.  However  we  may  suggest  that  if  appellee 
received  anything  of  value  from  appellants,  growing  out  of  the 
alleged  execution  by  her  of  the  instrument  in  question,  she  at 
least  ought  to  aver  that  fact  in  her  complaint,  and  allege  her  will- 
ingness and  readiness  to  surrender  the  same,  as  the  court  may 
order  or  decree.  (See  Shaw  v.  Bamhart^  17  Ind.  188 ;  Bigharn 
v.  Harris,  108  id.  246 ;  8  N.  R  255,  and  cases  cited ;  Westhafar 
V.  Patterson^  120  Ind.  459 ;  22  N.  R  414.) 

Judgment  reversed,  with  instructions  to  the  trial  court  to  grant 
a  new  trial,  and  sustain  the  demurrer  to  the  complaint,  with  leave 
to  appellee  to  file  an  amended  one,  and  for  further  proceediqgs 
in  accordance  with  this  opinion. 
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*      • 

In  RE  Meyer's  Estate. 

[Supreme  Court  of  PennsylTania,  85  Ail.  Rep.  669;  October  5, 1896.] 

Duty  op  administrators  as  to  sale  of  realty. 

An  administrator  obtained  permiasion  from  the  court  to  bid  at  hia  own  sale, 
and  certain  real  estate  was  knocked  down  to  him  at  $36  per  acra.  After 
the  sale  an  offer  of  $36.50  per  acre  was  made  for  the  land  but  Uter  on 
withdrawn,  and  the  administrator  reported  to  the  court  that  he  was  unable 
to  sell  the  property  for  the  want  of  good  and  sufficient  bids.  The  ordq^ 
was  continued  from  term  to  term  for  nearly  two  years  at  which  time  a  sale 
was  perfected  at  $30  per  acre.  On  accounting  by  the  administrator,  the 
heirs  objected  to  that  particular  item  which  represented  the  land  sold  at 
$80  per  acre,  and  asked  that  the  accountant  be  surcharged  with  the  differ- 
ence between  the  price  at  which  the  property  was  knocked  down  to  -him 
($86),  and  the  sum  finally  received  ($30).  And  the  court  held  the  adminis- 
trator responsible  for  the  difference  between  the  two  prices. 

Appeal  from  an  order  of  the  Orphans'  Court  entered  at  a  term 
keld  in  and  for  the  county  of  Center. 

Hon.  A.  O.  FuRST,  Presiding  Judga 

SOiB  L.  Orvis  and  OaUvin  M.  Bower,  for  appellant 

Ji  J£  KeichUne  and  Charles  P.  Hewes,  ior  appellees. 

Stbbrett,  C.  J. — The  only  question  properly  before  us  for  de- 
cision is  the  action  of  the  Orphans'  Court  in  surcharging  the  ap- 
pellant as  administrator  of  Henry  Meyer,  Sr.,  deceased.  The 
only  material  and  practically  undisputed  facts  are  as  follows:  In 
August,  1889,  the  decedent's  real  estate,  consisting  of  several 
tracts^  was  offered  at  public  sale,  under  an  order  of  the  Orphans* 
Court,  for  the  payment  of  debts.  One  tract  of  190  acres  having 
been  returned  as  unsold,  the  order  as  to  it  was  continued;  and  it 
was  again  offered  June  11,  1890,  and  knocked  down  at  $33.25 
per  acre  to  the  administrator,  appellant,  to  whom  permission 
had  been  granted  by  the  court  to  bid  at  his  own  sale.  The  next 
lower  responsible  bid  was  $33  per  acre.  No  return  of  this  sale 
was  made,  because,  as  alleged  by  appellant,  some  of  the  heirs  ob- 
jected to  the  price.  On  October  11,  1890,  the  same  tract  was 
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again  offered,  under  the  previous  order,  and  was  knocked  down 
to  the  administrator  at  $36.25  per  acre.  The  next  lower  re- 
sponsible bidder  at  this  sale  was  John  Lowder,  whose  bid  was  $36 
per  acre.  Shortly  after  the  sale,  Lowder  offered  to  take  the 
property  at  $36.50  per  acre,  and  a  return  of  sale  to  liim  was  ac- 
cordingly prepared,  but,  before  it  was  presented  to  court,  Lowder 
withdrew  his  offer;  and  thereupon  the  administrator  changed 
his  return,  and  reported  that  he  was  unable  to  sell  the  property, 
"for  want  of  good  and  sufficient  bids  for  the  same."  The  order 
of  sale  was  continued  from  term  to  term,  but  nothing  further  was 
done  until  April,  1892,  when  an  alias  order  was  issued,  and  leave 
was  again  given  the  administrator  to  purchase  at  his  own  sale. 
At  that  sale,  on  June  16th,  following,  he  became  the  purchaser 
of  the  tract  at  $26  per  acre,  and  return  thereof  was  accordingly 
made  to  court.  Exceptions  thereto  were  filed,  and,  a  guaranteed 
bid  of  $30  per  acre  having  been  made,  the  sale  was  set  aside  and  a 
resale  ordered.  At  that  sale,  in  January,  1893,W>  A.  Ishler  be- 
came the  purchaser  at  $30  per  acre,  and  upon  due  return  thereof 
the  sale  was  confirmed.  When  the  administrator's  final  account 
was  filed,  the  appellees  (two  of  the  heirs)  excepted  thereto,  and 
asked  that  the  accountant  be  surcharged  with  the  difference  be- 
tween the  price  at  which  the  property  was  knocked  down  to  him 
at  the  sale  on  October  11,  1890,  and  the  sum  for  which  it  was. 
finally  sold  and  conveyed  to  Ishler.  The  auditor  to  whom  the 
exceptions  were  referred,  after  reporting  the  facts  substantially 
as  above  recited,  and  referring  to  other  facts  and  circumstances 
which  he  regarded  as  explanatory  of  the  administrator's  conduct, 
etc.,  concluded  as  follows:  "While  the  auditor  cannot  altogether 
approve  the  course  followed  by  the  administrator,  yet  he  believes 
it  was  an  error  of  judgment,  and  not  such  negligence  or  willful  de- 
fault as  to  make  him  liable  to  surcharge."  Exceptions  to  the 
auditor's  report  were  filed  by  the  appellees,  and  were  finally 
Argued  before  the  learned  president  of  the  Forty-Fifth  Judicial 
District,  who,  in  an  opinion  filed,  sustained  the  same,  and  sur- 
charged the  appellant  with  $1,187.50,  the  difference  between  $30 
per  acre,  the  price  at  which  the  190-acre  tract  was  finally  sold, 
and  $36.25  per  acre,  the  price  at  which  it  was  bid  in  by  him  at  the 
sale  of  October  11,  1890.     In  this  we  think  he  was  fully  war- 
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ranted  by  the  evidence.  The  conduct  of  the  accountant  was 
anjustifiable  and  inexcusable.  There  is  nothing  in  amy  of  the 
facts  found  by  the  auditor  to  relieve  him  from  liability  for  the 
loss  occasioned  by  his  own  improper  acts.  There  is  no  sufficient 
evidence  to  warrant  the  inference  that,  in  assuming  to  bid  (as 
he  expresses  it)  for  the  benefit  of  the  heirs,  he  was  acting  at  their 
request,  or  at  the  request  of  any  of  them.  There  appears  to  be 
nothing  in  the  case  that  requires  further  discussion. 

Decree  affirmed  and  appeal  dismissed,  at  appellant's  costs. 


NoTB.  — SALE  OF  DECEDENT'S   PROPERTY   BY   EXECUTOR  OR 

ADMINISTRATOR. 

Thexe  is  do  doctrine  in  the  entire  law  of  adminiBtration  more  frequently  asserted 
and  more  rigidly  enforced,  than  that  relating  to  the  annnllment  of  all  sales  made 
by  an  ezecotor  or  administrator  either  directly  or  indirectly  to  himself.  The 
courts  are  inexorably  committed  to  the  rule  which  di<MX>untenances  a  sale  of 
this  character.  And  it  is  entirely  useless  to  urge  the  b(ma  flde$  of  the  transac- 
tion, or  the  manifest  fairness  of  the  proceedings,  or  the  exemplary  character  of 
the  offldaL  Invariably  the  shadow  of  suspicion  hovers  over  these  transac- 
tions, and  usually,  it  is  optional  with  the  beneficiary  to  say  whether  they  shall 
he  avoided  or  not.  (Beerum  v.  Schenck.  41  N.  Y.  182;  Met.  El.  R.  R.  Co.  v. 
Manhattan  R  R.  Co.,  14  Abb.  N.  C.  253;  Michoud  ▼.  Giroud.  4  How.  (U.  S.) 
503;  Davone  v.  Fanning,  2  How.  Ch.  252.)  The  case  last  cited  is  particularly 
instructive.  The  sale  was  a  public  auction,  after  due  advertisement.  Pro- 
ceedings were  conducted  with  perfect  fairness,  and  a  reasonable  price  ob- 
tatned  for  the  property.  T  he  executor  had  no  personal  interest  in  the  matter, 
bat,  by  a  previous  arrangement,  the  property  was  bought  in  by  his  wife,  who 
was  also  a  beneficiary  in  the  estate  of  which  her  husband  was  executor.  The 
case  fell,  however,  under  the  condemnation  of  the  great  chancellor,  who  uses 
the  following  language: 

"However  innocent  the  purchase  may  be  in  the  given  case,  it  is  poisonous  in 
its  consequences.  The  eegtui  que  trust  is  not  bound  to  prove,  nor  is  the  court 
bound  to  Judge,  that  the  trustee  has  mode  a  bargain  advantageous  to  himself. 
The  fact  may  be  so,  and  yet  the  party  not  have  it  in  his  power,  distinctly  and 
clearly,  to  show  it.  There  may  be  fraud,  as  Lord  Hard  wicks  observed,  and 
the  party  not  able  to  prove  it.  It  is  to  guard  against  this  uncertainty  and 
hazard  of  abuse,  and  to  remove  the  trustee  from  temptation,  that  the  rule  does 
And  will  permit  the  cestui  que  trust  to  come,  at  his  own  option,  and  without 
•howing  actual  injury,  and  insist  upon  having  tlie  experiment  of  another  sale. 
This  is  a  remedy  which  goes  deep  and  touches  the  very  root  of  the  evil.  It  is 
one  which  appears  to  me,  from  the  cases  which  have  been  already  cited,  and 
from  those  which  are  to  follow,  to  he  most  conclusively  established."  The 
rule  seems  to  have  been  established  in  this  case  that  the  cestui  que  trust  may 
elect  to  set  aside  the  sale,  and  that  it  wouUl  be  proper  for  the  court  to  order  a 
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resale  at  the  price  bid  by  the  trustee;  and  if  it  does  not  sell  for  more  then  the 
purchase  is  to  stand.  The  right  of  the  cestui  que  tru$t  to  this  elation  is  recog- 
nized in  Barker  ▼.  Smitli  (1  Deui.  290),  where  it  is  held  that  *'  if  the  property 
is  still  in  the  possession  of  the  executor,  it  is  within  tlie  power  of  the  court  to 
require  him  to  restore  it  to  the  estate.  He  ought  not  to  have  bought  it,  and 
ought  not  to  be  allowed  to  retain  it  against  objection,  even  if  it  were  admitted 
that  he  purchased  it  in  good  faith  and  paid  an  adequate  consideration,  but  the 
parties  entitled  to  object  to  such  purchase  are  at  liberty  to  sanction  it.**  *  *  * 
In  Jackson  ▼.  Walsh  (14  Johns.  411)  it  was  stated  that  the  rule  was  to 
order  a  resale;  and  if  the  property  sells  for  more,  the  cestui  que  truH  takes 
the  surplus;  otherwise,  the  original  sale  stands.  The  rule  as  to  persons 
incapable  of  purchasing  particular  property  except  under  particular  res- 
traints, on  account  of  the  rules  of  equity,  is  compendiously  given  by  Sir 
Edward  Sugden,  in  his  second  section  of  purchases  by  trustees,  agents^ 
etc.  It  has  been  adopted  by  almost  every  subsequent  writer,  and  we  cite 
the  passage  with  confidence,  having  verified  its  correctness  by  an  exami- 
nation of  all  the  cases  cited  by  him;  by  an  examination,  also,  of  other  cases  in 
the  English  courts,  and  of  cases  in  the  courts  of  chnncery  of  several  of  the 
stales  in  our  Union,  sustaining  the  doctrine,  to  the  fullest  extent,  of  the  in- 
capability of  trustees  and  agents  to  purchase  particular  property,  for  the  sale 
of  which  they  act  representatively,  or  in  whom  the  title  may  be  for  another. 
He  says,  "  it  may  be  laid  down  as  a  general  proposition,  that  trustees  (unleEi 
they  are  nominally  such  to  preserve  contingent  remainders),  agents,  commis 
sioners  of  bankrupts,  assignees  of  bankrupts,  solicitors  to  the  commission 
auctioneers,  creditors  who  have  been  consulted  as  to  the  mode  of  sale,  or  ai. 
persons  who,  by  their  connection  with  any  other  person,  or  by  being  empluyek 
or  concerned  in  his  affairs,  have  acquired  a  knowledge  of  his  property,  are  in 
capable  of  purchasing  such  property  themselves,  except  under  the  restraints 
which  will  shortly  be  mentioned.  For  if  persons  having  a  confidential  char- 
acter were  permitted  to  avail  themselves  of  any  knowledge  acquired  in  thai 
capacity,  they  might  be  induced  to  conceal  their  information,  and  not  to  ex- 
ercise it  for  the  benefit  of  the  persons  relying  upon  their  in*egrity.  The  char- 
acters are  inconsistent.  Emptor  emit  quam  minimo  potest,  venditor  vencUt  guam 
r/Mximo  potest "  (2  Sugd.  Vendors  and  Purchasers,  109.)  Where  a  person 
can  not  purchase  the  estate  himself,  he  can  not  buy  it  as  agent  for  another.  (9 
Ves.,  Jan.,  248;  Ex-pnrte  Bennct,  10  id.  881.) 

The  general  rule  stands  upon  our  great  moral  obligation  to  refrain  from 
placing  ourselves  in  relations  which  ordinarily  excite  a  conflict  between  self- 
interest  and  integrity.  It  restrains  all  agents,  public  and  private;  but  the  value 
of  the  prohibition  is  most  felt,  and  its  application  is  more  frequent,  in  the  pri- 
vate relations  in  which  the  vendor  and  purchaser  may  stand  towards  each 
other. 

(Erskine  v.  De  La  Baum  8  Tex.  417;  Howard  v.  Davis,  6  ia.  174;  Marsh  ▼. 
Hubbard,  50  id.  203  ;  Connolly  v.  Hammond,  51  id.  685 ;  Michoud  v.  Qirod. 
45  U.  8.  (4  How.)  560  (11:  1101);  Stephen  v.  Beall,  89  U.  8.  (22  Wall.)  839 
(22:  788) ;  Wormley  v.  Wormley,  21  U.  8.  (8  Wheat.)  441  (5:  656.) 

Ciiancellor  Walworth,  in  Van  Epps  v.  Van  Epps  (9  Paige,  287).  states  Uia 
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doctrine  in  this  wise  :  "  The  rule  of  equity  which  prohibits  purchases  by  par- 
ties placed  in  a  situation  of  trust  or  confidence  with  reference  to  the  subject  of 
purchase,  is  not  confined  to  trustees  or  others  who  hold  the  legal  title  to  the 
property  to  be  sold;  nor  is  it  confined  to  a  particular  class  of  persons,  such  as 
guardians,  trustees  or  solicitors.  But  it  is  a  rule  which  applies  universally  to 
all  who  come  within  its  principle;  which  principle  is  that  no  party  can  be  per- 
Diitted  to  purchase  an  interest  in  property  and  hold  it  for  his  own  benefit 
where  he  has  a  duty  to  perform  in  relation  to  such  property  which  is  incon- 
sistent with  the  character  of  a  purchase  on  his  own  account  and  for  his  indi- 
vidual use." 

It  is  undoubtedly  a  well-established  principle,  both  at  the  common  law  and 
under  our  statutes,  that  an  executor  shall  gain  nothing  by  the  increase  of  the 
estate  through  his  efforts,  nor  lose  anything  by  its  diminution  without  his 
fault.    (Boulie  v.  Tompkins.  5  Redf.  472.) 

The  statute  of  California  provides:  "No  executor  or  administrator  shall 
directly  or  indirectly  purchase  any  property  of  the  estate  which  he  represents." 
The  absence  of  words  declaring  such  a  purchase  void  in  no  way  lessens  the 
effect  of  the  prohibition.  In  Boyd  v.  Blankman  (29  Cal.  19),  it  was  held  in  an 
opinion  reviewing  the  authorities,  and  stating  well  tbe  reasons,  that  a  sale  made 
contrary  to  this  statute  was  not  absolutely  void,  but  only  voidable,  and  might 
be  ratified  by  the  persons  at  whose  instance  it  was  voidable. 

lu  Ohio,  a  statute  regulating  sales  on  execution  provided  that  "  no  sheriff  or 
other  officer  making  the  sale  of  property,  either  personal  or  real,  nor  any  ap 
praiser  of  such  property,  shall  directly  or  indirectly  purchase  the  same  ;  and 
every  purchase  so  made  shall  be  considered  fraudulent  and  void."    The  char- 
acter of  such  a  sale  was  determined  in  Terrell  v.  Auchauer  (15  Ohio  St.  80. 
Although  the  opinion  attaches  considerable — as,  we  think,  undue— importance 
to  the  word  "  considered"  in  the  statute,  it  is,  aside  from  the  meaning  given 
to  that  word,  to  the  effect  that  tbe  statute  is  one  of  those  instances  in  which 
the  legislature  uses  the  word  *' void"  in  the  sense  of  *'  voidable." 

The  statute  of  Michigan  as  to  executors',  administrators'  or  guardians'  sales 
is  similar.  As  to  whether  a  sale  contrary  to  the  statute  was  utterly  void,  so 
that  a  bona  fide  purchaser  could  make  no  title  through  it,  or  only  voidable, 
and  so  passing  a  title  to  a  bona  fide  purchaser,  the  Supreme  Court,  in  Hoffman 
V.  Harrington  (23  Mich.  90),  was  equally  divided.  It  is  an  instructive  case,  as 
the  opinions  say  about  all  that  can  be  said  on  each  side  of  the  question. 

In  Gardner  v.  Ogden  (22  N.  T.  327),  mimerous  authorities  are  examined  by 
Mr.  Justice  Davibs,  and  the  principle  announced  is,  that  a  trustee  can  never 
be  a  purchaser,  and  a  guardian,  trustee  or  other  person  standing  in  a  fiduciary 
capacity,  cannot  deal  with  or  purchase  the  property  in  reference  to  which  he 
holds  that  relation.    (Forbes  v.  Halsey,  26  N.  Y.  53.) 

The  principle  that  a  trustee  may  purchase  the  trust  property  at  a  judicial 
sale  brought  about  by  a  third  party,  which  he  had  taken  no  part  in  procuring, 
and  over  which  he  could  not  have  had  control,  is  upheld  by  numerous  deci- 
sions of  this  court  and  of  other  courts  of  this  country.  (Prevost  v.  Gratz,  1 
PcL  C.  O.  378  ;  Twin-Lock  Oil  Co.  v.  Marbury,  91  U.  S.  587  (23:  328> ;  Chor- 
penning's  Appeal,  88  Pa.  815;  Fisk  v.  Barber,  6  Watts  ic  S.  IS. 
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It  is  true  that  tbe  rule  upon  this  subject  as  stated  by  some  text-writers  is 
more  stiiogent  than  that  stated  in  these  cases.  (1  Perry  Tr.  sect.  205 ;  Hill 
Tr.  250.)  We  think,  however,  that  the  language  employed  by  them  does  not 
present  a  thorough  and  perfect  generalization  of  the  essential  principles  per- 
vading the  decisions  upon  this  subject.    (See  2  Am.  Pro.  Reports,  i48.) 


Fralby  vs.  Thomas. 

[Supreme  Court  of  Georgia,  25  Southeast.  Rep.  446;  April  27, 1896.] 

Executors  —  Negligence  in  collecting  assets — Estoppel 

of  legatee  to  ASSERT. 

Although  existing  facts  may  authorize  an  executor  to  apply  to  the  ordinary  for 
leave  to  compromise  a  contested  or  doubtful  claim  belonging  to  the  testa- 
tor's estate,  and  an  order  authorizing  a  compromise  may  be  properly 
granted,  this  will  not  relieve  the  executor  from  the  consequences  of  his 
own  negligence  in  bringing  about  the  state  of  affairs  rendering  the  com- 
promise necessary  or  proper,  nor  discharge  him  from  liability  arising  on 
account  of  such  negligence. 

In  such  case,  the  acceptance  by  a  legatee  of  a  portion  of  the  fruits  of  the  com- 
promise does  not  estop  the  legatee  from  holding  the  executor  responsible 
for  a  negligent  failure  to  collect  the  claim  at  a  previous  time,  when  the 
money  might  have  been  made  upon  it  if  the  executor  had  exercised  the 
proper  diligence  for  this  purpose. 

The  evidence  warranted  a  verdict  in  the  plaintiff's  favor,  and  none  of  the 
grounds  of  the  motion  for  a  new  trial  disclose  any  valid  reason  for  setting 
it  aside. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Hancock  coanty. 

Seaborn  Reese,  Judge. 

Action  by  M.   I.   Thomas  against  Henry  Fraley,  executor. 
From  a  judgment  for  plaintiff,  defendant  brings  error.    Affirmed 


H.  T.  Lewis  and  R  K  Leuns^  for  plaintiff  in  error 

Jas.  A.  Harhy  and  Jos,  Whitehead^  for  defendant  in  error. 
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Simmons,  C.  J. — An  execution  in  favor  of  William  Fraley 
against  George  W.  Watkins,  for  $10,000,  came  into  the  hands 
of  the  plaintiff's  executor.  The  execution  was  issued  in  1876, 
and  we  infer  from  the  record  that  it  came  into  the  executor's 
hands  soon  after  that  time.  It  does  not  appear  when  the  testator 
died  or  the  executor  qualified.  When  the  execution  came  into 
the  hands  of  the  executor,  Watkins  was  solvent,  and  owned 
realty  worth  about  $10,000,  and  personalty  worth  from  $8,000 
to  $11,000.  He  had  a  good  credit,  and  his  credit  continued 
good  until  1882  or  1888.  After  that  time  it  was  not  so  good. 
About  1890  he  became  diseased  physically  and  mentally,  and 
his  credit  became  very  much  weakened.  In  1891  the  executor 
placed  the  execution  in  the  hands  of  the  sheriff,  and  had  it  levied, 
but  was  met  by  an  affidavit  of  illegality,  setting  up  that  the  judg- 
ment from  which  the  execution  had  been  issued  was  dormant 
Subsequently,  a  compromise  was  agreed  on  between  Fraley's 
executor  and  the  representative  of  Watkins'  estate,  and  all  the 
legatees  under  the  will  of  Fraley  agreed  to  the  compromise  except 
Mrs.  Thomas,  the  defendant  in  error  in  this  case,  and,  upon  the 
application  of  the  executor,  the  ordinary  approved  the  compro- 
mise. The  executor  carried  out  the  compromise,  receiving,  in 
full  discharge  of  the  execution,  certain  land,  from  the  sale  of 
which  he  realized  about  $4,500.  Mrs.  Thomas  received  her 
proportion  of  this  fund,  and  gave  a  receipt  therefor,  reciting  that 
it  was  "on  interest  in  estate  of  said  William  Fraley,  under  the  will 
of  said  deceased."  Afterwards  the  executor  was  cited  by  Mrs. 
Thomas  for  an  accounting  before  the  ordinary,  and  the  case  was 
taken  by  appeal  to  the  Superior  Court.  There  was  a  verdict  for 
the  plaintiff,  but  the  amount  of  the  verdict  does  not  appear.  The 
defendant  made  a  motion  for  a  new  trial,  which  was  overruled, 
and  he  excepted.  It  was  insisted  on  the  part  of  the  executor  that 
having  obtained  the  consent  of  the  ordinary  to  the  compromise, 
and  having  executed  the  compromise  in  good  fafth,  he  was  re- 
lieved from  any  further  responsibility  to'  Mrs.  Thomas  or  any 
other  person  interested  in  the  estate.  The  Code  (section  2535) 
requires  an  administrator  or  executor  to  place  in  suit  every  debt 
due  the  estate  which  he  may  reasonably  expect  to  recover,  and 
declares  that  "if,  by  his  neglect  or  indulgence,  the  debt  is  barred 
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by  the  lapse  of  time,  or  is  otherwise  lost  to  the  estate,  he  is  respon- 
aible  therefor."  It  appears  in  the  present  case  from  the  evidence 
of  the  executor  himself  that  he  indulged  the  debtor  when  the 
latter  had  ample  means  to  pay  the  debt,  and  that  he  continued 
to  indulge  him  for  more  than  ten  years,  though  he  knew  for  a 
considerable  portion  of  that  time  that  the  debtor  was  gradually 
growing  "weaker."  It  will  be  seen,  therefore,  that  the  failure 
to  collect  the  debt  in  full  was  due  to  the  executor's  own  negligence. 
This  being  so,  he  was  liable  for  so  much  of  the  debt  as  was  lost  to 
the  estate;  and  it  could  make  no  difference  that  the  compromise 
finally  effected  was  approved  by  the  ordinary.  The  effect  of  the 
ordinary's  approval  was  merely  to  show  that  the  compromise  was 
necessary  or  proper  under  the  circumstances  then  existing.  It 
could  not  relieve  the  executor  from  liability  for  the  negligence 
which  rendered  the  compromise  necessary. 

2.  It  was  also  contended  by  the  executor  that  the  receipt  by 
Mrs.  Thomas  of  the  fruits  of  the  compromise  estopped  her  from 
claiming  that  there  was  any  further  liability  on  his  part  on  ac- 
count of  the  debt  in  question.  If,  as  we  have  shown,  the  com- 
promise did  not  protect  the  executor  from  liability  for  his  negli- 
gence prior  to  the  compromise,  it  follows  that  acceptance  of  the 
fruits  of  the  compromise  did  not  operate  to  discharge  him  from 
such  liability ;  and  there  was  nothing  in  the  terms  of  the  receipt 
given  by  Mrs.  Thomas  which  indicated  that  it  was  intended  to 
operate  as  a  discharge  in  full. 

3.  The  evidence  warranted  the  verdict,  and  none  of  the  grounds 
of  the  motion  for  a  new  trial  present  any  valid  reason  for  setting 
the  verdict  aside. 

Judgment  affirmed. 
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In  re  Bronson. 

[150  N.  Y.  1;  44  N.  E.  Rep.  707.] 

Succession  xAXEa 

The  provuions  of  the  collateral  inheritance  tax  are  sufficiently  broad  to  cover 
stocks  of  a  local  corporation  kept  in  the  domicile  of  a  non-resident  owner, 
but  the  bonds  of  a  local  corporation  are  not  within  its  provisions,  and  this 
rule  applies  although  the  deceased  was  a  non-resident. 

What  is  generally  known  as  the  collateral  inheritance  tax  Is  substantially  em- 
bodied in  chapter  890  of  the  Laws  of  1892.  This  act  inter  alia  imposes  a 
tax  on  the  transfer  by  will  of  property  within  the  state,  and  this  without 
reference  to  the  testator's  place  of  resideoce. 

[Editorial  note. — This  case  presents  a  question  upon  which 
the  New  York  Court  of  Appeals  is  at  variance,  and  is  followed  by 
the  pendant  case  entitled  "In  re  Whiting."  Both  involve  a  con- 
troversy over  the  application  of  a  legal  principle  that  is  of  the 
utmost  importance  for  executors  and  administrators  to  understand, 
and  the  dissenting  opinion  of  Mr.  Justice  Vann  is  reported  in 
full  as  an  additional  illumination  on  a  very  obscure  topia — 
F.  S.RJ 

Appeal  from  an  order  of  the  Supreme  Court,  Appellate  Divis- 
ion, 1st  department,  reversing  an  order  of  the  Surrogate's  Court 
held  in  and  for  the  city  and  county  of  New  York. 

Mnmet  R  OlcoU,  for  appellants. 

Howard  Mansfield,  for  respondents. 

Gray,  J. — The  decedent  was  domiciled  in  the  state  of  Con- 
necticut, where  he  died  in  1893;  leaving,  by  his  will,  his  resid- 
uary estate  to  his  two  sons,  also  residents  of  that  state.  A  part  of 
the  residuary  estate  consisted  in  shares  of  the  capital  stock  and  in 
the  bonds  of  corporations  incorporated  under  the  laws  of  this 
state,  and  which  were  in  the  testator's  possession  at  his  domicile. 
They  had  been  handed  over  to  the  residuary  legatees,  prior  to 
the  institution  by  the  comptroller  of  the  city  of  New  York  of  this 
proceeding  to  appraise  them  for  the  purposes  of  taxation  under 
Vol.  IX-24 
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the  transfer  tax  act  (chapter  399,  Laws  1892).  It  was  held  by 
the  Appellate  Division  of  the  Supreme  Court,  reversing  the  de- 
cree of  the  Surrogate's  Court  in  the  county  of  New  York,  that 
the  executors  were  not  liable  to  pay  a  transfer  tax  upon  the  basis 
of  the  stocks  and  bonds  in  question.  The  claim  of  the  comptroller 
is  that,  both  by  the  terms  of  that  act  and  by  force  of  the  statutory 
construction  law  of  the  state,  and  upon  the  theory  that  these  bonds 
and  shares  represent  interests  in  corporations  incorporated  under 
the  laws  of  this  state,  they  were,  although  not  physically  within 
the  state,  properly  assessed  for  the  purposes  of  such  taxation. 
The  act  under  which  this  tax  was  sought  to  be  collected  was  passed 
in  1892  (chapter  399,  Sess.  Laws),  and  is  known  as  the  "Transfer 
Tax  Act"  By  section  1,  a  tax  is  imposed  upon  the  transfer  of 
any  real  or  personal  property  of  the  value  of  $500  or  over,  in  the 
following  cases,  viz. :  "When  the  transfer  is  by  will  or  by  the 
intestate  laws  of  this  state  from  a  resident  decedent;  or  when  the 
transfer  is  by  will  or  intestate  law  of  property  within  the  state 
and  the  decedent  was  a  non-resident  at  the  time  of  his  death." 
The  important  words  to  be  noticed  in  this  section,  which  imposes 
the  tax,  are,  in  the  case  of  a  non-resident  decedent,  "property 
within  the  state."  Their  importance  is  evident,  inasmuch  as  the 
attempt  of  the  state  to  collect  a  tax,  where  the  decedent  was  not 
subject  to  its  jurisdiction,  is  limited  to  that  which  possesses  the 
legal  attributes  and  characteristics  of  property  here.  In  that 
connection,  reference  may  be  made  to  section  22  of  the  act,  which 
defines  the  word  "property,"  as  used  in  the  act,  as  meaning  all 
property,  or  interest  therein,  "over  which  this  state  has  any  juris- 
diction for  the  purposes  of  taxation."  In  the  endeavor  to  ascer- 
tain the  intention  of  the  legislature  with  respect  to  what  should 
be  assessable  for  the  purposes  of  taxation  as  property  under  this 
act,  we  need  go  no  further  than  the  act  itself,  which,  in  imposing 
the  tax,  undertakes,  in  addition,  to  give  a  definition  to  property 
the  transfer  of  which  by  will,  or  by  the  intestate  laws  of  the  state, 
creates  the  liability  to  taxation.  It  seems  unimportant  to  con- 
sider that  section  of  the  statutory  construction  law  which  gives  a 
definition  to  the  term  "personal  property"  (Laws  1892,  chap. 
677,  §  4),  if,  indeed,  applicable.  The  act  contains  within  itself 
a  complete  system  for  the  taxation  of  transfers  of  property  in  cases 
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of  testacy  and  of  intestacy,  and  also  controlling  definitions  forsuch 
words  used  in  its  sections  as,  in  the  judgment  of  the  legislature, 
might  seem  to  require  definition.  The  section  of  the  statutory 
construction  act,  in  terms,  is  only  applicable,  as  I  think,  to  a  stat- 
ute where  its  general  object,  or  the  context  of  the  language  con- 
strued, or  other  provisions  of  law,  do  not  indicate  that  a  different 
meaning  is  intended. 

Whatever  may  be  argued  in  support  of  the  right  to  subject  the 
bonds  of  domestic  corporations  to  appraisement  for  taxation  pur- 
poses under  this  act,  when  physically  within  the  state,  upon  some 
theory  that  they  are  something  more  than  the  evidences  of  a  debt, 
and  constitute  a  peculiar  and  appreciable  species  of  property, 
within  the  recognition  of  the  law  as  well  as  of  the  business  com- 
munity, such  argument  is  certainly  unavailing  in  this  case,  where 
the  bonds  themselves  were  at  their  owner's  foreign  domicile. 
They  did  not  represent  "property  within  the  state"  in  any  con- 
ceivable sense.  What  property  they  represented  consisted  in 
the  debt  of  their  maker,  and  that  species  of  property,  unques- 
tionably, must  be  considered  to  be,  as  a  chose  in  action,  the  hold- 
er's and  owner's,  and  to  be  inseparable  from  his  personalty.  The 
Supreme  Court  of  the  United  States  held  in  the  Foreign  Bond 
Case  (15  Wall.  300),  where  the  state  of  Pennsylvania  assumed 
to  tax  the  interest  payable  upon  bonds  issued  by  a  Pennsylvania 
corporation,  secured  by  a  mortgage  upon  its  property,  and  held 
by  a  non-resident,  that  the  tax  was  invalid.  It  will  be  profitable 
to  quote  some  of  the  language  of  the  opinion  in  that  case,  the 
soundness  of  which  has  never  been  questioned :  "But  debts  owing 
by  corporations,  like  debts  owing  by  individuals,  are  not  property 
of  the  debtors  in  any  sense.  They  are  obligations  of  the  debtors, 
and  only  possess  value  in  the  hands  of  the  creditors.  With  them 
they  are  property,  and  in  their  hands  they  may  be  taxed.  To 
call  debts  property  of  the  debtors  is  simply  to  misuse  terms.  All 
the  property  there  can  be,  in  the  nature  of  things,  in  debts  of  cor- 
porations, belongs  to  the  creditors,  to  whom  they  are  payable,  and 
follows  their  domicile,  wherever  that  may  be.  Their  debts  can 
have  no  locality  separate  from  the  parties  to  whom  they  are  due. 
The  principle  might  be  stated  in  many  different  ways,  and  sup- 
ported by  citations  from  numerous  adjudications,  but  no  number 
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of  authorities  and  no  forms  of  expression  could  add  anything  to 
its  obvious  truth,  which  is  recognized  upon  its  simple  statement" 
It  seems  difficult  to  furnish  an  argument  in  support  of  the  view 
that  the  debt  owing  to  a  creditor  is  the  property,  which  follows 
him  everywhere,  and  not  the  written  or  printed  obligation  expres- 
sing the  indebtedn^s,  that  is  not  presumed  in  the  foregoing  opin- 
ion. In  our  consideration  of  the  question,  we  should  not  lose 
sight  of  the  fact  that  the  state,  through  the  transfer  tax  act,  is 
exerting  its  taxing  power  only  over  that  as  to  which  it  had  juris- 
diction for  the  purposes  of  taxation;  and  we  should  not  be  con- 
fused, in  that  consideration,  by  statutes  or  decisions  which  bear 
upon  the  exercise  of  that  power  over  residents  within  its  territor- 
ial limits. 

The  "Inheritance  Tax  Act,"  or,  as  it  is  known  to-day,  the 
"Transfer  Tax  Act,"  imposes  a  tax  upon  the  right  of  succession. 
In  re  Swift,  137  N.  Y.  77;  32  N.  E.  1096;  In  re  Merriams  Es- 
tate, 141  N.  Y.  479 ;  86  N.  E.  605 ;  In  re  Hoffman's  Estate,  148 
N.  Y.  329 ;  38  N.  E.  311.)  It  was  said  of  it  by  Judge  Andrews, 
in  the  Enston  Case  (113  N.  Y.  181 ;  21  N.  K  87):  **It  is  not  a 
general,  but  a  special,  tax,  reaching  only  to  special  cases,  and 
affecting  only  a  special  class  of  persons."  And,  as  he  also  ob- 
served, in  substance,  there  must  be  a  clear  warrant  in  the  law 
for  the  imposition  of  the  tax.  In  the  Swift  Case  (137  N.  Y.  77; 
32  N.  E.  1096),  it  was  decided  that  the  personal  property  of  a 
resident  decedent,  wheresoever  situate,  within  or  without  the 
state,  is  subject  to  the  tax.  The  tax  of  1885  was  under  discussion, 
and  the  general  theory  of  the  inheritance  tax  law  was  considered; 
and  it  was  held  to  be  a  fundamental  requirement  that  there  should 
be  jurisdiction  over  the  subject  taxed,  or  an  actual  dominion  over 
the  subject  of  taxation  at  the  time  the  tax  is  imposed.  In  the 
Phipps  Case  (77  Hun,  325;  28  N.  Y.  Supp.  330),  which  was 
affirmed  here  upon  the  opinion  of  the  General  Term  (143  N.  Y. 
641;  28  N.  Y.  Supp.  330),  the  question  was  whether  the  right 
to  an  unpaid  legacy  left  to  a  non-resident  decedent  in  the 
will  of  a  resident  decedent  was  property  within  this  state, 
and,  as  such,  assessable  for  purposes  of  taxation  under  the 
act  of  1887.  It  was  held  that  it  was  not  such  property, 
iqK>n  the  principle  that  the  residence  of  the  debtor  does  not 
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fix  the  situs  of  the  debt,  but  the  domicile  of  the  creditor.  It  was 
there  observed  that  '^a  mere  chose  in  action,  a  right  to  recover  a 
sum  of  money,  has  never,  as  yet,  been  given  the  attribute  of 
tangibility."^  By  the  act  of  1887  (chapter  713),  the  legislature 
had  amended  the  inheritance  tax  law,  as  it  existed  under  the  act 
of  1885,  so  as  to  impose  a  succession  tax  with  respect  to  the  prop- 
erty of  non-resident  decedents,  which  should  be  within  this  state. 
In  the  James  Case  (144  N.  Y.  6;  38  N.  E.  961),  we  had  occasion 
to  consider  the  operation  of  that  act.  An  Englishman,  who  died 
abroad,  left  property  deposited  within  this  state,  consisting  in 
stocks  and  bonds  of  corporations  of  this  and  of  other  states.  The 
question  was  considered  whether,  in  view  of  these  words  in  the  act 
"which  property  shall  be  within  this  state,"  it  was  its  intend- 
ment to  reach,  for  purposes  of  taxation,  any  personal  property 
that  was  not  within  the  state,  either  in  fact  or  because  of  the 
domicile  here  of  its  owner.  We  thought  not,  and  that  it  would 
be  highly  improper  to  impute  to  the  legislature  an  intention  to 
tax  that  over  which  there  was  no  jurisdiction.  It  is  obvious  that 
the  state  has  no  jurisdiction  over  a  right  of  succession  which  ac- 
crues under  the  laws  of  the  foreign  state.  That  is  something 
in  which  this  state  has  no  interest,  and  with  which  it  is  not  con- 
cerned. The  legal  title  to  these  bonds,  or  the  debts  they  repre- 
sent, vested  in  the  personal  representatives  of  the  decedent  by 
force  of  foreign  laws.  The  decedent  was  a  creditor,  to  whom 
the  obligors  in  the  various  bonds  were  indebted,  the  extent  and 
terms  of  whose  obligation  were  evidenced  by  those  bonds.  The 
l^al  situs  of  the  indebtedness  was  at  the  creditor's  domicile,  and, 
as  the  actual  situs  of  the  bonds  themselves  was  also  there,  upon  no 
theory  can  it  be  held  that  the  provisions  of  the  transfer  tax  act 
could  reach  them  in  its  operation.  The  logical  result  of  the 
proposition  which  has  been  established,  that  the  tax  is  upon  the 
right  of  succession  in  property  is,  in  my  opinion,  to  confine  the 
operation  of  this  law,  where  non-residents'  estates  are  concerned, 
to  cases  of  property  having  a  tangible  and  visible  existence,  and 
being  the  actual  subject  of  the  ownership. 

But,  with  reference  to  the  shares  of  capital  stock  owned  by  the 
decedent,  I  think  we  are  compelled  to  differ  with  the  Appellate 
Division,     The  attitude  of  a  holder  of  shares  of  capital  stock  ia 
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quite  other  than  that  of  a  holder  of  bonds  towards  the  corpora- 
tion which  issued  them.  While  the  bondholders  are  simply 
creditors,  whose  concern  with  the  corporation  is  limited  to  the 
fulfillment  of  its  particular  obligation,  the  shareholders  are  per- 
sons who  are  interested  in  the  operation  of  the  corporate  prop- 
erty and  franchises,  and  their  shares  actually  represent  undivided 
interests  in  the  corporate  enterprise.  The  corporation  has  the 
legal  title  to  all  the  properties  acquired  and  appurtenant,  but  it 
holds  them  for  the  pecuniary  benefit  of  those  persons  who  hold 
the  capital  stock.  They  appoint  the  persons  to  manage  its  affairs. 
They  have  the  right  to  share  in  surplus  earnings,  and,  after  dis- 
solution, they  have  the  right  to  have  the  assets  reduced  to  money, 
and  to  have  them  ratably  distributed.  Each  share  represents  a 
distinct  interest  in  the  whole  of  the  corporate  property.  As  said 
in  Jermain  v.  Railroad  Co,  (91  N.  Y.  492),  is  "represents  the  inter- 
est which  the  shareholder  has  in  the  capital  and  net  earnings  of  the 
corporation;"  or,  as  Pauke,  B.,  put  it,  in  Bradley  v.  Holdsworth 
(3  Mees.  &  W.  at  page  422),  it  is  "a  right  to  have  a  share  of  the 
net  produce  of  all  the  property  of  the  company."  Corporate 
shares  must  be  regarded  as  "property,"  within  the  broad  meaning 
of  that  term.  Certificates  of  stock,  in  the  hands  of  their  holder, 
represent  the  number  of  shares  which  the  corporation  acknowl- 
edges that  he  is  entitled  to.  In  legal  contemplation,  the  property 
of  the  shareholder  is  either  where  the  corporation  exists  or  at  his 
domicile,  accordingly  as  it  is  considered  to  consist  in  his  con- 
tractual rights,  or  in  his  proprietary  interest  in  the  corporation. 
In  the  case  of  bonds,  they  represent  but  a  property  in  the  debt, 
and  that  follows  the  creditor's  person.  Hence  it  cannot  be  said, 
if  the  property  represented  by  a  share  of  stock  has  its  legal  situs 
either  where  the  corporation  exists  or  at  the  holder's  domicile, 
as  we  have  said  in  the  Ension  and  James  Cases  {In  re  EnstorCs 
WiU,  113  N.  Y.  181 ;  21  N.  K  87;  In  re  James^  144  N.  Y.  12; 
38  N.  E.  961),  that  the  state  i:j  without  jurisdiction  over  it  for 
taxation  purposes.  As  personalty,  the  legal  situs  does  follow 
the  person  of  the  owner;  but  the  property  is  in  his  right  to  share 
in  the  net  produce,  and,  eventually,  in  the  net  residuum  of  the 
corporate  assets,  resulting  from  liquidation.  That  right  as  a 
chose  in  action  must  necessarilv  follow  the  shareholder's  person; 
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but  that  does  not  exclade  the  idea  that  the  property  as  to  which 
the  right  relates,  and  which  is,  in  effect,  a  distinct  interest  in  the 
corporate  property,  is  not  within  the  jurisdiction  of  the  state  for 
the  purpose  of  assessment  upon  its  transfer  through  the  opera- 
tion of  any  law,  or  of  the  act  of  its  owner.  The  attempt  to  tax 
a  debt  of  the  corporation  to  a  non-resident  of  the  state,  as  beinf;; 
property  within  the  state,  is  one  thing,  and  the  imposition  of  a  tax 
upon  the  transfer  of  any  interest  in  or  right  to  the  corporate  prop* 
erty  itself  is  another  thing.  The  corporation  is  the  creation  of 
state  laws,  and  those  who  become  its  members,  as  sharehoIderSi 
are  subject  to  the  operation  of  those  laws,  with  respect  to  any  limi. 
tation  upon  their  property  rights,  and  with  respect  to  the  right  to 
assess  their  property  interests  for  purposes  of  taxation. 

It  results  from  these  views  that  the  order  appealed  from  must 
be  revei'sed  to  the  extent  that  it  reversed  the  order  of  the  surro- 
gate affirming  an  assessment  upon  the  estate  of  the  decedent 
based  upon  an  appraisal  of  the  shares  of  stock  of  domestic  corpo- 
rations, and  the  determination  of  the  surrogate  in  that  respect  is 
affirmed.  In  other  respects  the  order  appealed  from  is  affirmed, 
and  the  matter  is  remitted  to  the  Surrogate's  Court,  to  be  pro- 
ceeded with  in  conformity  with  our  opinion.  Under  the  circum- 
stances, no  costs  are  awarded  to  either  party. 

Vann,  J.  (dissenting). — Henry  Bronson,  for  many  years  a 
resident  of  New  Haven,  Conn.,  die^l  in  that  city  on  the  26th  of 
November,  1898,  leaving  a  will  which  was  admitted  to  probate  in 
the  state  of  Connecticut,  but  was  never  proved  or  filed  in  the  state 
of  New  York.  By  this  will,  after  making  some  gifts  to  his  grand- 
children, he  gave  the  bulk  of  his  estate  to  his  two  sons,  now  his  ex- 
ecutors, both  of  whom  are  non-residents  of  this  state.  At  the  time 
of  his  death  he  owned  bonds  of  the  value  of  $18,200,  and  stocks 
of  the  value  of  $437,393.25,  all  issued  by  corporations  organized 
under  the  laws  of  the  state  of  New  York.  Said  securities,  as 
written  instruments,  were  not  within  this  state  when  the  decedent 
died,  but  were  in  the  state  of  Connecticut,  where  he  had  his 
domicil.  They  had  never  been  kept  in  the  state  of  New  York, 
either  for  safety  or  any  other  purpose;  and,  before  the  initiation 
of  these  proceedings,  they  had  been  formally  transferred  by  the 
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executors  to  themselves,  as  residuary  legatees.  Upon  the  report 
of  the  appraiser,  who  included  both  bonds  and  stock  in  his  ap- 
praisal, the  surrogate  decided  that  they  were  subject  to  a  transfer 
tax,  and  made  the  usual  order,  which  was  affirmed  by  him  on 
appeal;  but  his  determination  was  reversed  by  the  Appellate 
Division,  and  the  case  is  now  here  upon  appeal  from  their  order 
of  reversal. 

Two  questions  are  presented  for  decision,  viz.:  (1)  Whether 
capital  invested  by  a  non-resident,  or  by  his  assignor, 
in  corporations  organized  and  doing  business  in  this  state,  for 
which  certificates  of  stock  in  such  corporations  were  issued  to 
him,  is  subject  to  a  succession  tax  under  our  laws,  when  such  cer- 
tificates, although  standing  in  his  name  as  registered  on  the  books 
at  the  date  of  his  death,  were  habitually  kept  by  him  in  the  state 
where  he  resided;  (2)  whether  capital  lent  to  such  corporations 
by  a  non-resident,  or  by  his  assignor,  for  which  bonds  were  issued  to 
him,  is  taxable  under  like  circumstances. 

In  order  to  determine  these  questions,  it  is  necessary  to  con- 
strue certain  sections  of  a  statute  passed  in  1892,  entitled  "An 
act  in  relation  to  taxable  transfers  of  property."  (Laws  1892, 
chap.  399.)  The  first  legislation  upon  the  subject  in  this  state  was 
in  1885,  when  an  act  was  passed  "to  tax  gifts,  legacies  and  col- 
lateral inheritances  in  certain  cases."  (Laws  1885,  chap.  483.) 
This  statute  was  so  crude  in  structure  and  doubtful  in  meaning 
as  to  cause  much  litigation,  which  led  to  its  amendment  by  the 
legislature,  even  before  the  first  questions  that  arose  had  been 
passed  upon  by  the  courts.  (Laws  1887,  chap.  713;  In  re  En- 
sums  WiU,  113  N.  Y.  174;  2i  N.  E.  87;  In  re  Romaine,  127  K  Y. 
80;  27  N.  E.  759.)  Other  amendments  followed  in  quick  suc- 
cession (Laws  1889,  chap.  307 ;  Laws  1889,  chap.  479 ;  Laws  1890, 
chap.  553;  Laws  1891,  chap.  215;  Laws  1892,  chap.  169),  until 
finally;  owing  in  part  to  conservative  construction  by  the  courts, 
and  in  part  to  the  growth  of  public  sentiment  upon  the  subject, 
the  statute  was  thoroughly  revised,  so  as  to  meet  the  difficulties 
encountered  in  its  enforcement,  and  the  result  was  the  act  now 
before  ufl  for  consideration.  That  act,  as  we  have  already  de- 
clared, "was  passed  with  knowledge  of  our  decisions,  and  in  view 
of  our  construction,  and  was  obviously  intended  in  some  respects 
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to  compel  on  our  part  different  conclusions."  {In  re  Hoffmanns 
Estate,  143  N.  Y.  327,  331;  38  JST.  E.  311.)  The  history  of  legis- 
lation upon  the  subject  shows  a  constant  advance  in  the  grasp  of 
the  statute,  as  nearly  every  amendment  reached  out  further  and 
took  in  more,  until  at  last  the  intention  of  the  legislation  was 
limited  only  by  its  power,  for  its  command  was  to  "include  all 
property  or  interest  therein,  whether  situated  within  or  without 
this  state,  over  which  this  state  has  any  jurisdiction  for  the  pur- 
poses of  taxation."  (Laws  1892,  chap.  399,  §  22.)  This  sweep- 
ing intention  on  the  part  of  the  legislature,  doubtless,  had  its 
origin  in  the  fact  that  personal  property,  as  a  general  thing,  when 
its  great  value  is  taken  into  account,  escapes  taxation  during  the 
lifetime  of  its  owner.  Keal  estate,  owing  to  its  fixed  location, 
presents  a  problem  of  slight  diflSculty  to  the  legislator  in  his  effort 
to  provide  means  for  the  support  of  government,  for  it  cannot 
escape  the  view  of  either  the  assessor  or  collector,  and  the  result 
is  that  it  pays  an  undue  proportion  of  the  annual  tax  levy.  Per- 
sonal property,  however,  especially  when  it  exists,  practically, 
in  such  a  form  that,  to  the  extent  of  millions  of  dollars,  it  can  be 
carried  in  one's  pocket,  has  long  perplexed  the  legi^ator  and  the 
statesman,  owing  to  its  adroitness  and  success  in  avoiding  taxa- 
tion. In  1891,  the  governor,  in  his  annual  message  to  the  legis- 
lature, made  pointed  allusions  to  the  difficulty  of  reaching  per- 
^nal  property,  and  recommended  such  legislation  as  I  am  now 
about  to  consider,  in  order  that,  as  stated  by  him,  "personal  estate 
can,  at  least,  be  subjected  to  one  tax,  although  it  may  neVer  have 
been  able  to  be  reached  during  the  life  of  the  decedent."  (Dos 
P.  Col.  Inh.  Taxes,  2d  ed.,  §  5.)  It  is  evident  from  this  that 
the  executive  regarded  the  laws  then  existing  as  too  narrow,  and 
that  he  thought  public  policy  required  statutes  of  broader  scope. 
The  legislature,  apparently,  was  of  the  same  mind,  for,  not  long 
after,  the  act  was  passed  which  it  is  now  our  duty  to  construe. 

While  the  courts  should  carefully  gather  the  intention  of 
the  legislature,  so  far  as  may  be,  from  the  language  of  the  statute, 
they  should  also  bear  in  mind  the  facts  which  led  to  the  enactment 
in  its  present  form;  for  the  evil  to  be  remedied,  the  difficulty  of 
applying  the  remedy,  and  the  chanees  made  in  order  to  force  a 
construction  in  harmony  with  the  growth  of  legislative  purpose, 
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may  be  of  material  aid  in  reaching  the  correct  conclusion.  The 
object  of  the  statnte,  as  indicated  ])y  the  title,  is  no  longer  gimply 
"to  tax  gifts,  legacies,  and  collateral  inheritances,"  but  to  bring 
under  taxation  all  "taxable  transfera  of  property."  This  broad 
purpose  pervades  the  entire  act,  as  a  careful  reading  of  its  pro- 
visions will  show.  The  statute  provides  that,  subject  to  certain 
exceptions,  "a  tax  shall  be  *  *  *  imposed  upon  the  transfer 
of  any  property,  real  or  personal,  *  *  *  or  of  any  interest 
therein,  or  income  therefrom,  *  *  *  when  the  transfer  is 
by  will  or  by  the  intestate  laws  of  this  state"  of  property  of  a  resi- 
dent, or  "when  the  transfer  is  by  will  or  intestate  law  of  property 
within  the  state,  and  the  decedent  was  a  non-resident  of  the 
state  at  the  time  of  his  death."  Section  1.  Two  classes  of 
cases  are  thus  provided  for:  (1)  The  property  of  residents^ 
passing  under  the  laws  of  this  state,  without  regard  to  where 
the  property  may  be;  (2)  the  property  of  non-residents, 
passing  under  the  laws  of  another  state,  when  the  prop- 
erty is  within  this  state.  What  is  meant  by  the  phrase 
"property  within  the  state"  is  a  question  so  difficult  that  we  are 
unable  to  unke  in  declaring  its  meaning,  but  are  compelled  to  de- 
cide it  by  the  vote  of  a  majority.  The  question,  in  concrete  form, 
is  whether  the  stocks  and  bonds  under  consideration,  or  the  inter- 
ests they  represent,  are  ^'property  within  the  state."  Light  is 
thrown  upon  the  subject  by  section  9,  formerly  section  11,  but 
radically  changed,  which  provides  that  **if  a  foreign  executor, 
administrator  or  trustee  shall  assign  or  transfer  any  stock  or 
obligations  in  this  state  standing  in  the  name  of  a  decedent,  or  in 
trust  for  a  decedent,  liable  to  any  such  tax,  the  tax  shall  be  paid 
to  "  an  officer  designated,  **  on  the  transfer  thereoi"  The  phrase 
"  liable  to  any  such  tax  "  refers  to  such  **  stock  and  obligations  " 
as  are  not  expressly  exempted,  owing  to  the  limited  value  of  the 
entire  estate  and  the  close  relationship  to  the  decedent  of  the  per- 
sons to  whom  it  passes.  (Section  2.)  What  did  the  legislature 
mean  by  ^^  stock  or  obligations  in  this  state  standing  m  tne  name 
of  the  decedent?  "  This  is  the  same  question  in  another  form  as 
that  previously  asked,  but  the  change  from  general  to  speciSo 
words  of  description  in  the  statute  has  much  significance.  The 
fiame  section   commands  depositaries,  both   corporate  and  per- 
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sonaly  "holding  securiti€s  or  assets  of  a  decedent,"  not  to  "deliver 
or  transfer  the  same  to  the  executors,  administrators  or  legai 
representatives  of  said  decedent,  unless  notice  of  the  time  and 
place  of  the  intended  transfer"  is  given  to  the  proper  authorities, 
and  a  failure  to  give  the  notice  renders  the  depositary  personally 
liable  "  to  the  payment  of  the  tax."  The  word  "assets/'  as  thus 
used,  is  the  most  comprehensive  that  could  be  used  to  expand  the 
meaning  of  the  statute. 

There  is  but  one  more  section  that  has  a  direct  bearing  upon  the 
question  m  hand,  and  that  is  the  twenty-second,  which  relates  to 
"definitions/'  and  is  of  especial  importance,  not  only  because  it  is 
new,  but  because  it  emphasizes  the  purpose  of  the  statute.  It 
provides  that  "the  words  ^estate'  and  'property,'  as  used  in  this 
act,  shall  be  taken  to  mean  the  property  or  interest  therein  of  the 
testator"  or  "intestate  *  ♦  *  passing  or  transferred  to  those 
not  therein  specifically  exempted  from  the  provisions  of  this  act, 
*  *  *  and  shall  include  all  property  or  interest  therein, 
whether  situate  within  or  without  this  state,  over  which  this  state 
has  any  jurisdiction  for  the  purposes  of  taxation."  This  language, 
although  not  as  specific  as  could  be  used,  is  so  comprehensive  as 
to  include  whatever  the  legislature  has  power  to  subject  to  taxa- 
tion. It  does  not  mean  jurisdiction  as  theretofore  exercised 
through  other  statutes,  for  it  does  not  say  so,  but  it  means  what- 
ever jurisdiction  the  state  can  exercise.  Both  the  words  used  and  the 
growing  purpose  of  the  legislature  show  thi&  The  section  further 
provides  that  "  the  word  '  transfer,'  as  used  in  this  act,  shall  be 
tsiken  to  include  the  passing  of  property,  or  any  interest  therein, 
in  possession  or  enjoyment,  present  or  future,  by  inheritance,  de- 
scent, devise,"  or  "  bequest  *  *  *  in  the  manner  herein  de- 
scribed." 

Partial  directions  for  the  construction  of  the  act  are  found  in 
section  25,  which  requires  that  such  parts  as  "  are  substantially 
the  same  as  those  of  laws  existing  on  April  30th,  1892/'  which 
was  the  day  before  the  statute  took  effect,  '*  shall  be  construed  as 
a  continuation  of  such  laws,  modified  or  amended  according  to  the 
language  employed  in  this  act,  and  not  as  new  enactments."  This 
is  the  rule  of  construction  provided  by  the  statutory  construction 
law,  that  is  "  applicable  to  every  statute,  unless  its  general  object. 
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.  or  the  context  of  the  language  construed,  or  other  provisions  of 
law,  indicate  that  a  different  meaning  or  application  was  intended." 
(Laws  1892,  a  677,  §§  1,  82.)  It  does  not  exclude  from  our  con- 
sideration, when  construing  the  transfer  tax  act,  the  definition  of 
**  personal  property,"  as  laid  down  in  the  statutory  construction 
law,  which  is  retroactive  as  well  as  prospective  in  its  effect,  and 
applies  to  all  statutes,  except  as  otlierwise  provided.  **  The  term 
*  personal  property,' "  as  defined  by  that  law,  "  includes  chattels, 
money,  things  in  action,  and  all  written  instruments,  themselves, 
as  distinguished  from  the  rights  or  interests  to  which  they  relate, 
by  which  any  right,  intvjrest,  lien  or  incumbrance  in,  to  or  upon 
property,  or  any  debt  or  financial  obligation  is  created,  acknowl- 
edged, evidenced,  transferred,  discharged  or  defeated,  wholly  or  in 
part,  and  everything,  except  real  property,  which  may  be  the  sub- 
ject of  ownership."  (Laws  1892,  a  677,  §  4.)  It  is  difficult  to 
conceive  a  definition  more  comprehensive  than  this,  for  it  includes 
intangible  property,  as  well  as  tangible,  written  instruments,  as 
such,  and  everything,  except  real  property,  that  is  capable  of  being 
owned  or  transferred.  Thus,  the  legislature  has  declared  its  in- 
tention to  subject  to  a  transfer  tax  everything  owned  by  a  resi- 
dent at  the  time  of  his  death,  and  everything  within  this  state 
owned  by  a  non-resident  at  the  time  of  his  death,  with  certain 
exceptions  not  now  important  It  has  specifically  mentioned 
'*  stocks  and  obligations  in  this  state  standing  in  the  name  of  a 
decedent,"  as  well  as  "securities  and  assets,"  and  has  prohibited 
the  transfer  thereof,  except  upon  notice  to  an  agent  of  the  state ; 
and,  finally,  it  has  summed  up  its  purpose  by  saying  that  the  suc- 
cession to  whatever  may  be  the  subject  of  ownership,  whether 
within  or  without  the  state,  that  it  can  tax,  it  intended  to  tax. 

The  question  at  once  arises,  what  limitation  is  there  upon 
the  power  of  the  legislature  with  reference  to  the  subject  ot 
taxation?  In  answering  this  question,  it  must  be  borne  in 
mind  that  the  tax  under  consideration  is  not  a  tax  upon  prop- 
erty, but  upon  the  transfer  of  property  under  succession  laws, 
on  the  death  of  the  owner.  {In  re  Merriam^s  Estate^  141  N.  Y. 
479;  36  N.  E.  505;  In  re  Swift,  137  N.  Y.  77;  32  K  R  1096.) 
The  position  of  the  Supreme  Court  of  the  United  States  upon  the 
subject  appears  from  the  following  authorities:  {ilager  v.  Grima^ 
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8  How.  490;  Oreen  v.  Van  BasTdrk,  5  WalL  307;  State  Tax  on 
Foreign  Hdd  Bonds,  15  id.  800,  819;  Hervey  v.  Locomotive  Worksy 
93  U.  Si  664.)  Id  deciding  the  case  last  cited,  the  court  declared 
*'  that  every  state  has  the  right  to  regulate  the  transfer  of  property 
within  its  limits,  and  that  wdoever  sends  property  to  it  impliedly 
submits  to  the  regulations  concerning  its  transfer  in  force  there, 
although  a  different  rule  of  transfer  prevails  in  the  jurisdiction 
where  he  resides"  (Page  671.)  The  Foreign  Held  Bonds  Case  in- 
volved a  tax  upon  property,  not  upon  the  right  of  succession  to 
property.  This  right  was  not  considered  by  the  court,  and  it  rests 
upon  principles  utterly  different  from  those  applicable  to  taxation 
upon  property  itself.  It  would  be  a  staJtling  proposition  for  that 
learned  court  to  hold  that  a  state  may  not  regulate  the  transfer  of 
property  within  its  own  limits  by  subjecting  it  to  any  reasonable 
condition.  Property  owned  by  a  resident  gives  rise  to  no  ques- 
tion, for  there  is  jurisdiction  of  the  person  of  the  decedent  and  of 
his  personal  representatives.  Tangible  property,  which  is  appar- 
ent  to  the  senses,  presents  no  difficulty,  even  when  it  belonged  to 
a  non-resident  decedent,  provided  it  is  physically  present  in  the 
state.  Intangible  property,  however,  because  it  has  no  physical 
presence,  has  long  perplexed  both  those  who  make  and  those  who 
expound  the  law.  It  may  exist,  as  it  were,  in  the  air,  for  it  may 
consist  of  a  right,  which,  if  denied,  must  be  established  by  parol 
evidence.  Such  rights  are  ordinarily  regarded  as  attached  to  the 
person  of  the  owner,  but  they  are  not  inseparable  from  him,  be- 
cause creditors  are  permitted  to  seize  them  for  the  payment  of 
debts,  even  in  a  state  where  the  owner  never  resided  and  never  was 
personally  present  {Plimpton  v.  Bigebw,  93  N.  Y.  592,  596,  600; 
&)de  Civ.  Proc  §§  648,  2478.  See,  also,  Laws  1830,  c.  320,  §  16; 
Beers  v.  Shannon,  73  N.  Y.  292;  Story,  Confl.  Laws,  §  380;  'Collin 
v.  Hull,  21  Vt  158;  Alvany  v.  Pmvell,  2  Jones,  Eq.  51;  StaU  v. 
Dalrymple,' 70  Md.  294;  17  Atl.  82.)  In  PlimpUm  v.  Bujelow 
{supra\  this  court  said :  "  We  do  not  doubt  that  shares  (of  stock 
in  a  domestic  corporation)  for  the  purpose  of  attachment  proceed- 
ings, may  be  deemed  to  be  in  the  possession  of  the  corporation 
which  issued  them,  but  only  at  the  place  where  the  corporation, 
by  intendment  of  law,  always  remains,  to  wit,  in  the  state  or 
county  of  its  creation."    (Page  600.) 


198  PBOBATE  REPORTS  ANNOTATED. 

There  is  nothing,  therefore,  in  the  nature  of  the  most  intangible 
right,  such  as  a  debt  without  any  written  evidence  thereof,  to  pre- 
vent the  legislature  from  giving  it  a  situs  apart  from  the  residence 
of  its  owner;  but,  in  order  to  permit  this,  it  must  have  some 
practical  existence  in  the  state  that  assumes  jurisdiction  over  it 
either  for  the  purpose  of  taxation  or  the  collection  of  debts.  In 
the  latter  case  the  residence  of  the  debtor  is  deemed  to  give  the 
debt  a  practical  existence  in  the  state  where  the  debtor  resides, 
because  the  non-resident  creditor,  if  his  claim  is  not  paid  volunta- 
rily, must  go  where  his  debtor  is,  and  invoke  the  aid  of  the  laws 
in  force  there,  in  order  to  collect  it  If  the  legislature  has  juris- 
diction over  intangible  property  for  the  purpose  of  enabling  credi- 
tors to  collect  debts,  why  has  it  not  jurisdiction  over  it  in  order  to 
provide  means  for  the  support  of  government,  including  the 
courts  and  other  agencies  provided  to  enable  non-residents,  as  well 
as  residents  to  enforce  collection  of  their  claims?  The  most  se- 
rious obstacle  thus  far  encountered  in  the  effoit  to  subject  to  tax- 
ation the  transfer  of  all  the  personal  property  of  non-resident 
decedents,  which  has  a  practical  existence  in  this  state,  is  the  legal 
maxim,  *'  Mobilia  personam  sequuntur,^*  This  is  a  mere  fiction  of 
the  law,  and  is  not,  as  we  have  seen,  universal  in  its  application* 
It  is  based  partly  on  comity  between  states,  and  partly  on  conven- 
ience of  administmtion.  Long  as  it  has  stood,  and  well  imbedded 
in  the  law  as  it  is,  it  is  not  paramount  to  a  statute,  and  must  stand 
aside  whenever  the  legislature  directs  it  to  give  way.  As  said  by 
Judge  CoMSTOCK :  ^'  Like  other  fictions,  it  has  its  special  use&  It 
may  be  resorted  to  when  convenience  and  justice  so  require.  In 
other  circumstances  the  truth,  and  not  the  fiction,  affords,  as  it 
plainly  ought  to  afford,  the  rule  of  action.  *  ♦  *  Accord- 
ingly, there  seems  to  be  no  place  for  fiction  of  whicb  we  are 
speaking  in  a  well-adjusted  system  of  taxation."  {People  v. 
Commissioners  of  Taxes,  23  N.  Y.  224,  228.)  So,  Judge  Story 
said  that  the  legal  fiction  '^yields  whenever  it  is  necessary  for  the 
purposes  of  justice  that  the  actual  situs  of  the  thing  should  be  ex- 
amined *  *  *  Hence  it  is  that,  whenever  personal  property 
is  taken  by  arrest,  attachment,  or  execution  within  a  state,  the 
title  so  acquired  under  the  laws  of  the  state  is  held  valid  in  every 
other  state;  and  the  same  rule  is  applied  to  debts  dne  to  non-resi- 


IN  RE  BRONSON.  199 

dents,  wbich  are  subjected  to  the  like  process  under  the  local  laws 
of  a  state."  (Story,  Confl.  Laws,  §  550.)  Mr.  Justice  Gray,  of 
the  Supreme  Court  of  the  United  States,  referring  to  this  maxim, 
said  that  it  "grew  up  in  the  Middle  Ages,  when  movable  property 
consisted  chiefly  of  gold  and  jewels,  which  could  easily  be  carried 
by  the  owner  from  place  to  place,  or  secreted  in  spots  known  only 
to  himselL  In  modern  times,  since  the  great  increase  in  amount 
and  variety  of  personal  property  not  immediately  connected  with 
the  person  of  the  owner,  that  rule  has  yielded  more  and  more  to 
the  lex  situs.  *  *  *  For  the  purposes  of  taxation,  as  has  been 
repeatedly  affirmed  by  this  court,  personal  property  may  be  sepa* 
rated  from  its  owner;  and  he  may  be  taxed  on  its  account,  at  the 
place  where  it  is,  although  not  the  place  of  his  own  domicile,  and 
even  if  he  is  not  a  citizen  or  a  resident  of  the'  state  which  imposes 
the  tax."  {PuUman  Palace  Oar  Co.  v.  Pennsylvania^  141  (IJ.  S.) 
18,  22 ;  11  Sup.  Ct.  876).  Long  ago  the  legislature  subjected  to 
general  taxation  certain  kinds  of  debts  due  to  non-residents,  and 
the  act  wss  unanimously  sustained  by  the  commission  of  appeals. 
(Laws  1851,  ch.  371;  Peopls  v.  Trustees  of  Ogdensburgh,  48  N.  Y. 
890.) 

Another  statute  which  virtually  repealed  the  maxim  pro  tanto^ 
as  to  foreign  capital  invested  in  banking  business  in  this  state, 
was  referred  to  by  this  court  as  "  designed  to  remedy  an  evil  then 
existing,  which  mainly  consisted  in  persons  residing  near  the  bor- 
ders  of  our  state  carrying  on  trades  and  business  here,  in  compe- 
tition with  our  own  citizens,  and  while  enjoying  the  protection  of 
our  laws,  escaping  all  the  burdens  of  taxation  by  having  their 
residences  beyond  the  boundary  line."  (Laws  1855,  ch.  37 ; 
Waiiams  v.  Board,  78  N.  Y.  561,  56a)  In  PeopU  v.  SmUh  (88 
N.  Y.  681),  Judge  Earl  said  :  *^  That  choses  in  action  can  have  a 
situs  away  from  the  domicile  of  the  owner  for  the  purpose  of  tax- 
ation, and  for  other  purposes,  is  frequently  manifested  in  the  stat- 
utes of  this  state.  »  «  «  j  think  it  may  safely  be  said  that 
the  l^al  fictfon  that  choses  in  action  always  attend  the  owner,  and 
have  a  legal  existence  only  at  the  place  of  his  domicile,  has  been 
frequently  ignored  by  the  legislature  in  framing  our  system  of 
taxation"  That  the  legislature  intended  to  do  away  with  this 
fiction,  so  far  as  it  tended  to  restrict  the  scope  of  the  act,  and  to 
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give  personal  property  a  special  situs  for  the  purposes  of  taxation 
is  evident  from  the  quotations  already  made  from  the  statute,  and 
especially  from  the  declaration  that  "all  property  or  interest 
therein"  capable  of  ownership  shall  be  included,  "whether  situated 
within  or  without  this  state,  over  which  this  state  has  any  juris- 
diction for  the  purpose  of  taxation;"  that  foreign  executors  shall 
shall  not  "transfer  any  stock  of  obligations  standing  in  the  name 
of  a  decedent,"  without  payment  of  the  tax ;  and  that  no  deposi- 
tary shall  transfer  '^securities  or  assets  of  a  decedent"  without  giv- 
ing the  required  notice.  (Laws  1892,  chap.  899,  §§  9,  22.)  "Stock 
*  *  *  in  this  state  standing  in  the  name  of  a  decedent"  ap- 
parently refers  to  shares  of  stock  in  a  domestic  corporation.  What 
are  shares  of  stock,  and  what  rights  does  the  owner  thereof  enjoy 't 
Judge  Andrews  answered  this  question  when  he  wrote  in  Plimp- 
to7i  V.  Bigelow  {supra)^  that  the  *'right  which  a  shareholder  in  a 
corporation  has  by  reason  of  his  ownership  of  shares  is  a  right  to 
participate  according  to  the  amount  of  his  stock  in  the  surplus 
profits  of  a  corporation  on  a  division,  and  ultimately  on  its  disso* 
lution,  in  the  asisets  remaitiing  after  payment  of  its  debts."  Chief 
Justice  Shaw  answered  it  when  he  said  that  "the  right  is,  strictly 
speaking,  a  right  to  participate,  in  a  certain  proportion,  in  the  im- 
munities and  benefits  of  the  corporation,  to  vote  in  the  choice  of 
their  ofiicers  and  the  management  of  their  concerns,  to  share  in  the 
dividends  and  profits,  and  to  receive  an  aliquot  part  of  the  pro- 
ceeds of  the  capital  on  winding  up  and  terminating  the  active  ex- 
istence and  operations  of  the  corporation."  {Fisher  v.  Bank,  5 
Gray,  877).  Judge  Earl,  referring  to  the  same  subject,  has  said 
that  "a  share  of  stock  represents  the  interest  which  the  shareholder 
has  in  the  capital  and  net  earnings  of  the  corporation.  The  inter- 
est is  of  an  abstract  nature;  that  is,  the  shareholder  can  not  by  any 
act  of  his,  nor  ordinarily  by  any  act  of  the  law,  reduce  it  to  pos- 
session." {Jermain  v.  Railroad  Co.,  91  N.  Y.  492.)  "A  share  of 
stock  is  an  incorporeal,  intangible  thing."  {Neiler  v.  Kelly^  69  Pa. 
St  407.)  "The  expression  ^shares  of  stock,*  when  qualified  by 
words  indicating  number  and  ownership,  expresses  the  extent  of 
the  owner's  interest  in  the  corporation  property.  The  interest  is 
equitable,  and  does  not  give  him  the  right  of  ownership  to  speci- 
fic property  of  the  corporation,  but  he  does  own  the  specific  stock 
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held  in  his  name ;  and,  under  the  rules  of  law,  the  property  of  the 
corporation  is  held  by  the  corporation  in  trust  for  the  stock* 
holders.''  {Bridgeman  v.  City  of  Keokuk,  72  Iowa,  42;  33  N.  W. 
355.)  Shares  of  stock  should  be  distinguished  from  certificates  of 
stock,  which  are  merely  evidence  as  to  the  number  of  shares  to 
which  the  holder  of  the  certificate  is  entitled.  {Jermain  v.  RaiV 
road  Co.,  91  N.  Y.  488,  492.)  The  same  rights  exist  whether  any 
certificate  is  issued  as  evidence  of  those  rights  or  nou  Formerly 
no  certificates  were  issued,  and  the  only  evidence  of  the  existence 
of  the  right  was  upon  the  books  of  the  corporation.  (23  Am.  & 
Eng.  Ena  Law,  484;  Cook,  Stocks  &  &  §  1.) 

What  was  the  nature  of  the  investment  made  by  the  decedent 
when  he  became  the  owner  of  stocks  in  various  corporations  or- 
ganized and  doing  business  in  this  state?  Necessarily,  he  was 
either  an  original  investor  of  capital  when  the  corporation  was  or* 
ganized,  or  he  acquired  the  rights  of  one  who  was  such  investor  at 
that  time.  In  either  event  -his  rights  were  the  same,  and  the 
nature  of  the  investment  was  the  sama  For  instance,  he  owned 
stock  in  a  bank  doing  business  in  the  city  of  New  York.  That 
stock  represented  an  investment  of  money,  either  paid  in  by  him 
when  the  bank  was  organized,  or  by  some  one  else,  whose  rights, 
or  a  part  of  them,  he  subsequently  purchased.  Whether  he  was 
an  original  proprietor,  or  acquired  the  rights  of  an  original  propri- 
etor, he  made  an  investment  in  a  banking  business  in  this  state  at 
the  moment  that  he  became  the  owner  of  the  stock.  Was  that  in- 
vestment property  "within  this  state,"  under  the  comprehensive 
statute  now  before  us  ?  It  was  capital  invested  in  a  corporation 
organized  here,  doing  business  here,  having  its  principal  office 
here,  and  earning  money  here  with  which  to  pay  dividends  to  the 
decedent  and  others.  He  was  one  of  the  owners  of  the  franchise, 
and  had  an  equitable  interest  in  all  the  property  of  the  corpora- 
tion. He  assisted,  or  had  the  right  to  assist,  in  the  management 
of  business,  through  his  power  to  vote  for  directors.  That  right 
he  could  exercise  only  by  coming  here  in  person,  or  by  sending 
some  one  with  authority  to  act  for  him  hera  He  placed  his  money 
physically  within  the  state  of  New  York  when  he  invested  it  in  a 
New  York  enterprise,  and  he  left  it  here  under  the  protection  of 

our  laws,  and  thereby  gave  it  a  local  habitation  hera  Under  these 
Adt,.  IX-26 
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circumstances,  should  a  fictitious  situs  prevail  over  the  actual 
situs,  located  by  himself?  If  he  had  invested  money,  in  his  own 
name,  in  tangible  personal  property  in  this  state,  it  would  have 
been  subject  to  a  succession  tax  upon  his  death,  although  he  re* 
sided  in  another  state.  {In  re  Swift,  137  N.  Y.  77;  32  N.  E.  1096.) 
If,  on  the  other  hand,  he  had  invested  the  same  money  in  the 
name  of  a  corporation  owning  the  same  property,  would  the  in- 
vestment be  free  from  such  tax  ?  If  so,  by  virtue  of  \rhat  provi- 
sion of  the  statute  would  it  escupo?  \^'hile  theie  is  a  difference 
in  form,  I  see  no  difference  in  the  substance  of  the  two  invest- 
menta  If  a  transfer  tax  can  be  imposed  on  the  tangible  property 
of  a  non-resident  decedent  in  this  state,  why  not  on  the  intangible  7 
There  is  nothing  to  prevent  it  except  a  fiction  that  has  never  pre- 
vailed against  creditors,  and  why  should  it  against  taxation  ?  That 
fiction  is  as  foreign  to  questions  of  revenue  as  it  is  to  the  collec- 
tion of  debts ;  and  it  should  not  be  allowed,  under  the  sweeping 
provisions  of  the  statute,  to  create  a  constructive  presence  in  an- 
<vti)er  state,  and  enable  it  to  prevail  over  an  actual  presence,  for  all 
f)ractical  purposes,  within  this  stata  This  accords  with  the  posi- 
tion of  the  court,  as  declared  in  the  Ension  Case,  decided  under 
tlie  act  of  1885,  where  it  was  said  that  "  the  situs  of  the  property 
owned  by  a  shareholder  in  a  corporation  is  either  where  the  cor- 
poration exists,  or  at  tlie  domicile  of  the  shareholder."  {In  re 
Enston's  Will,  113  N.  Y.  17-4,  181;  21  N.  E.  87.)  The  same  thing 
was  said  in  the  James  Case,  decided  under  the  act  of  1887.  {In  re 
James,  144  N.  Y.  6,  12;  38  N.  E.  961.)  The  fiction  prevails  un- 
til changed  by  statute,  and  that  it  was  repealed  as  to  money  in- 
vested in  this  state  was  expressly  held  in  the  Romaine  Case  (127 
N.  Y.  80,  88  ;  27  K  E.  759.)  Since  then  the  statute  has  been 
radically  changed  in  furtherance  of  the  principle  that  prevailed 
when  that  decision  was  mada  Moreover,  the  state  has  the  right 
to  regulate  all  transfers  of  property  made  within  its  limits.  The 
name  of  the  decedent  as  a  shareholder,  and  the  number  of  shares 
to  which  he  was  entitled,  were  recorded  on  the  stock  books  of  the 
corporations  in  which  he  held  stock  in  this  state.  No  effective 
transfer  of  his  stock  could  be  made  except  by  changing  the  record 
upon  the  books  in  this  state.  That  transfer  is  a  corporate  act,  in- 
volving a  change  upon  the  records  of  the  corporation,  and  ordin- 
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arily  the  issue  of  a  new  certificate ;  and  it  must  be  performed  bj 
the  corporation  in  order  to  vest  the  title  in  the  foreign  executor  or 
legatea  The  old  certificate  must  be  brought  here  and  surrendered, 
or,  if  lost,  the  loss  must  be  accounted  for  hera  If  the  transfer  is 
not  made  voluntarily,  resort  must  be  had  to  the  courts  of  this  state 
in  order  to  compel  it  So,  the  owner  must  come  here  to  get  his 
dividends,  as  well  as  to  get  his  final  share  of  the  surplus  upon  the 
dissolution  of  the  corporation.  The  capital  was  not  only  invested 
here,  but  it  still  remains  here,  represented  by  property  here,  and 
the  owner  must  come  heie  to  get  it  If  his  rights  are  withheld, 
the  courts  of  no  state  but  this  can  restore  them.  The  decedent 
placed  his  property  in  this  state,  and  thereby  impliedly  committed 
it  to  the  jurisdiction  of  our  laws,  then  m  force  and  such  as  might 
be  enacted  thereafter;  and  property  subject  in  any  respect  to 
the  laws  of  a  state,  even  if  only  as  regards  the  transfer 
thereof,  must,  if  required,  pay  its  share  towards  the  enforce- 
ment  of  those  laws.  Look  for  a  moment  at  the  consequences 
of  holding  otherwise.  Business  corporations  might  be  organized 
in  this  state  wholly  upon  foreign  capital,  a  few  shares  being  held 
in  the  name  of  resident  directors  to  make  the  organization  regular, 
and  yet  none  of  the  stock,  however  valuable,  be  subject  to  a  sue* 
cession  tax.  This  would  tend  to  drive  business  corporations  into 
foreign  ownership.  If  the  stock  of  a  corporation  belonged  one- 
half  to  residents,  and  one-half  to  non-residents,  the  former  would 
be  taxable,  but  the  latter  not;  and  thus  an  unfair  discrimination 
would  be  made  against  inhabitants  of  this  state.  It  is  a  matter  of 
common  knowledge  that  stocks  in  domestic  corporations  are  owned 
to  a  vast  amount  by  persons  doing  business  in  the  state,  and  hav- 
ing their  business  residence  here,  but  their  actual  residence  in  an 
adjoining  state.  Did  the  legislature  intend  to  oflFer  a  premium  to 
nonresidents,  by  exempting  them  from  burdens  that  our  own  citi- 
zens have  to  bear?  Did  it  intend  to  encourage  men  of  wealth  to 
move  out  of  the  state?  It  is  possible  that  substantialy  all  the 
stock  representing  a  great  property  like  that  of  the  New  York 
Central  Railroad  Company  or  the  Western  Union  Telegraph  Com- 
pany, in  both  of  which  the  decedent  was  a  large  shareholder, 
misfht  be  owned  outside  qi  the  state.  Should  such  investments, 
which  are  under  the  exclusive  protection  of  the  laws  of  this  state. 
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escape  the  payment  of  a  tax  upon  the  privilege  of  succession  ? 
Considering  its  emphatic  language,  is  it  reasonable  to  believe  that 
the  legislature  intended  such  a  result  7 

It  is  urged  that  the  stocks  in  question  may  be  taxed  in  the  state 
of  Connecticut,  and  thus  be  subjected  to  double  taxation.  As  it 
happens,  this  can  not  be  the  result,  for  the  inheritance  tax  act  of 
that  state  does  not  apply  to  lineal  descendants,  although  it  covers 
in  terms  all  property  within  the  jurisdiction  of  the  state  passing  to 
collateral  relatives,  "  whether  belonging  to  inhabitants  "  there  "or 
not,  and  whether  tangible  or  intangibla"  (St.  Conn.  1889,  a  180.) 
Even  if  it  were  otherwise,  while  double  taxation  is  admitted  to  be 
an  evil,  still  it  is  better  that^the  same  property  should,  at  long  in- 
tervals, be  twice  taxed,  than  to  open  such  an  avenue  of  escape 
from  taxation  as,  would  release  millions  of  foreign  capital  enjoy- 
ing the  protection  of  our  laws.  The  great  object  of  the  statute  is 
to  cause  all  property,  and  especially  all  personal  property,  subject 
in  any  degree  to  the  laws  of  this  state,  to  pay  a  reasonable  tax, 
once  during  every  generation,  under  such  circumstances  as  to 
make  the  burden  as  light  as  taxation  ever  can  be,  because  it  is 
paid  for  the  privilege  of  succeeding  to  property,  without  earning 
it  or  paying  for  it 

The  bonds  of  which  the  decedent  died  the  owner  present  a  dif- 
ferent, but  not  a  difficult,  question,  provided  the  proper  conclusion 
has  been  reached  in  relation  to  stocks  owned  bv  him.  An  invest- 
ment  in  corporate  bonds,  being  practically  a  loan  of  capital  to  the 
corporation,  differs  from  an  investment  in  stocks,  which  represent 
capital  employed  by  its  owners  in  the  business  of  the  corporation. 
In  the  latter  case  there  is  an  interest  in  the  corporation  itself,  as 
well  as  indirectly  in  its  property,  while  in  the  former  there  is  the 
relation  of  debtor  and  creditor.  Where  the  bonds  are  registered, 
however,  as  it  was  asserted  on  the  argument  by  the  appellant, 
and  not  denied  by  the  respondent,  that  these  bonds  were,  the 
transfer  can  only  be  effected  at  an  oflSce  designated  by  the  corpor- 
ation. (Cook,  Stocks  &  S.  §  15.)  It  would  be  necessary,  upon 
this  assumption,  for  the  person  entitled  to  succession  to  these  bonds 
to  come  into  the  state  of  New  York,  directly  or  indirectly,  to  com- 
plete his  title.  The  transaction,  by  virtue  of  the  contract  itself, 
would  become  localized,  for  the  transfer  would  require  a  corporate 
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act  m  this  state  done  under  the  sanction  of  our  laws,  and  possibly 
by  virtue  of  an  appeal  to  our  courts.  As  an  examination  of  the 
record,  however,  does  not  disclose  the  fact  that  the  bonds  were 
registered,  we  must  proceed  upon  the  basis  that  they  were  not. 
The  bald  question  is  therefore  presented  whether  money  lent  by 
a  non-resident  corporation,  or  a  bond  given  as  evidence  of  the 
debt  thus  created,  is  subject  to  a  transfer  tax.  While  such  a 
bond  can  be  transferred  without  the  state,  it  can  not  be  collected 
against  the  will  of  the  corporation  without  coming  into  this  state. 
Even  if  collected  through  the  Federal  Courts  it  must  be  within 
this  state.  The  fact  that  property  of  the  corporation  found  in 
another  state  may  be  attached  there  does  not  change  the  general 
rule  that  the  bond  represents  money  lent  in  this  state,  and  that 
the  holder  thereof  must  come  here  to  get  it.  If  secured  by  a 
mortgage,  the  recording  act  of  this  state  controls.  If  not  paid 
when  the  corporation  is  dissolved,  the  statutes  of  this  state  apply. 
The  power  of  the  corporation  to  borrow  or  pay  depends  on  our 
laws,  and  hence  there  is  an  obvious  distinction  between  corporate 
and  private  debts.  While  an  individual  can  contract  a  debt  with- 
out the  aid  of  legislation,  a  corporation  can  not  borrow  nor  give 
a  valid  bond  except  under  the  authority  of  some  statute,  gen- 
eral or  special.  The  state  makes  the  bonds  property,  and  pre- 
serves them  as  property.  Their  value  rests  on  the  action  of  the 
state  government,  both  in  their  creation  and  in  the  protection 
subsequently  afforded.  A^debt  which  owes  its  existence  to  our 
laws,  and  which  could  not  have  been  contracted  under  the  laws 
of  any  other  state,  has  a  local  existence  for  the  purpose  of  taxa- 
tion. A  bond  is  personal  property,  not  only  created,  but  pro- 
tected, by  the  state,  and  protection  and  taxation  are  reciprocal. 
As  the  protection  is  the  same  whether  tlie  bond  is  owned  by  a  resi- 
dent or  non-resident,  why  should  the  accident  of  residence  affect 
the  power  to  provide  the  means  of  protection?  The  exercise  of 
the  power  does  not  impair  the  obligation  of  contracts,  because 
every  contract  is  made  in  view  of  possible  taxation,  and  the  par- 
ties are  bound  to  anticipate  that  there  may  be  le^slation  to  that 
end.  Tax  laws  and  police  laws  may  lawfully  be  applied  to  prior 
contracts.  The  place  where  the  contract  is  made  and  is  to  be 
performed,  and  where  the  corporate  borrower  resides,  and  must 
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always  reside,  is  the  place  where  the  legislature  may  reasonably 
declare  the  debt  of  its  own  creature  to  exist  as  property,  so  as  to 
be  taxed.  While  at  common  law  it  follows  the  person  of  the 
owner,  it  may  be  given  a  fixed  habitation  by  statute.  This  does 
not  result  in  any  discrimination  between  resident  and  non-resi- 
dent bondholders,  for  succession  to  the  bonds  of  either  is  taxed 
in  the  same  way.  I  think  that  whatever  the  state  government 
can  reach  and  lay  its  hands  on — as,  beyond  question,  it  can  on  a 
debt  through  the  process  of  attachment — has  a  practical  exist- 
ence here,  and  is  subject  to  the  control  of  our  legislature  for  the 
purpose  of  taxation.  While  I  concur  in  the  result  reached  by  the 
court  that  the  stocks  in  question  are  taxable,  I  am  constrained  to 
dissent  from  its  conclusion  that  the  bonds  are  not  taxable. 

The  order  of  the  Appellate  Division  should  be  reversed,  and 
that  of  the  surrogate  affirmed,  with  costs. 

Andrews,  C.  J.,  and  Bartlett,  Haight,  and  Martin,  JJ., 
concur  with  Gray,  J.     O'Brien,  J.,  concurs  with  Vann,  J. 

Ordered  in  accordance  with  prevailing  opinion. 


In  re  Whiting's.  Estate. 

[150  N.  Y.  27;  44  N.  E.  Rep.  715.1 

Succession  tax — Bonds  op  foreign  corporations — United 

States  BONDa 

Appeal  from  Supreme  Court,  Appellate  Division,  First  De- 
partment 

Proceeding  for  taxation,  under  Laws  1892,  chapter  399,  of 
the  estate  of  Augustus  Whiting,  deceased.  From  a  judgment 
of  the  Appellate  Division  (38  N.  Y.  Supp.  131)  affirming  an 
order  of  the  surrogate  affirming  an  order  fixing  an  assessment^  the 
executors  appeal.     Modified. 
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Laws  1892,  chap.  399,  §  1,  imposes  a  tax  on  the  transfer  of 
property  *^when  the  transfer  is  by  will  *  *  *  of  property 
within  the  state  and  the  decedent  was  a  non-resident."  Section 
22  defines  the  word  "property,"  as  used  in  the  act,  embracing 
all  property  "over  which  this  state  has  any  jurisdiction  for  the 
purposes  of  taxation;"  and  Laws  1892,  chap.  677,  §  4,  defines 
"personal  property"  as  including  "all  written  instruments  them- 
selves as  distinguished  from  the  rights  or  interests  to  which  they 
relate  by  which  *  *  *  any  debt  or  financial  obligation  is 
created,  acknowledged,  evidenced  *  *  *  wholly  or  in 
part" 

Oeorge  L.  Bives,  for  appellanta 

Bknmet  IL  OlcoU  and  Jabez  Holmes,  Jr.,  for  respondent 

Vann,  J. — Augustus  Whiting,  a  resident  of  Newport,  R.  I., 
died  there  on  the  23d  of  July,  1894,  leaving  a  will  by  which  he 
gave  his  entire  estate  in  trust  for  his  infant  daughter.  At  the 
lime  of  his  death  he  had  money  on  deposit  in  a  bank  in  this  state, 
and  owned  certain  bonds  and  certificates  of  stock  that  were  found 
in  a  box  rented  by  him  in  a  safe-deposit  vault  in  this  state.  The 
stocks  and  bonds  were  issued  partly  by  domestic  and  partly  by 
foreign  corporations,  and  there  were  also  bonds  of  the  United 
States  to  the  amount  of  $52,545.  All  except  the  stock  of  foreign 
corporations  were  included  in  the  appraisement,  which  was  sus- 
tained by  the  surrogate  and  by  the  Appellate  Division.  The 
theory  upon  which  the  Supreme  Court,  by  a  divided  vote,  pro- 
ceeded to  judgment,  was  that  the  written  instruments  were  phy- 
sically within  the  state,  and  constituted  property  here  subject  to 
taxation.  They  were  regarded  as  tangible,  and  appalrently  as  in 
the  nature  of  chattels.  1  think  this  is  a  sound  conclusion,  war- 
ranted by  the  Eomaine  Case,  which  was  decided  before  the  act 
"to  tax  gifts,  legacies  and  collateral  inheritances"  was  expanded 
into  the  present  statute  "in  relation  to  the  taxable  transfers  of 
property."  (in  re  Romaine,  127  N.  Y.  80;  27  N.  E.  759; 
Laws  1887,  chap.  713;  Laws  1892,  chap.  399.)  I  think,  more- 
over, that  the  written  instruments  issued  by  domestic  corpora- 
tions, including  their  bonds  and  the  interests  represented  by  them, 
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are  subject  to  a  successiou  tax,  independent  of  the  fact  of  their 
physical  presence  in  tins  state,  as  I  bave  already  attempted  to 
show  in  an  opinion  tiled  in  tlie  Branson  Case  argued  and  decided 
at  the  same  time  as  the  case  in  hand.  (44  N.  E.  707.)  This 
involves  the  conclusion  that  the  legislature  intended  to  tax  the 
investment  itself  when  practicable,  otherwise  the  evidence  of  the 
investment,  in  the  form  of  a  certificate,  when  that  is  habitually 
kept  in  this  state.  The  law  clearly  distinguishes  **  written  in- 
struments themselves"  from  "the  rights  or  interests  to  which 
they  relate  "  (Laws  1892,  ch.  677,  §§  1,  4,  32),  and  makes  either 
taxable.  The  main  use  of  certificates  is  for  convenience  of 
transfer,  and  they  are  treateu  by  business  men  as  property  for  all 
practical  purposes.  They  are  sold  in  the  market,  transferred  as 
collateral  security  to  loans,  and  are  used  in  various  ways  as  prop- 
erty. They  pass  by  delivery  from  hand  to  hand,  are  the  subject 
of  larceny,  and  are  taxable  generally  when  in  possession  of  an 
agent  in  this  state.  They  are  the  only  evidence  of  transfer  re- 
quired by  the  corporations  issuing  them  in  order  to  make  the 
actual  transfer  on  the  books.  There  is  obvious  propriety  in  sub- 
jecting the  instrument  of  transfer  to  a  transfer  tax  when  it  is 
left  in  this  state  for  safe-keeping.  It  is  subject  to  the  jurisdiction 
of  our  laws,  and  hence  is  within  the  intent  of  the  transfer  tax 
act  When  the  design  of  the  legislature  is  to  tax  the  transfer  of 
everything  that  it  has  power  to  tax,  there  is  no  inconsistency  in 
taxing  in  one  form,  if  another  is  not  available.  Indeed,  perfect 
consistency  is  not  always  practicable  in  a  scheme  of  taxation  that 
is  intended  to  let  nothing  escape  that  can  be  owned  or  transferred. 
Thus  the  legislature  intended,  as  I  think,  to  repeal  the  maxim, 
'^  Mdbilia  personam  sequuntur"  so  far  as  it  was  an  obstacle,  and 
to  leave  it  unchanged,  so  far  as  it  was  an  aid,  to  the  imposition  of 
a  transfer  tax  upon  all  property  in  any  respect  subject  to  the  laws 
of  this  state.  I  think  this  intention  plainly  appears  from  the 
history  of  legislation  upon  the  subject,  the  decisions  of  the  courts, 
some  of  them  in  effect  repealed,  and  from  the  sweeping  lan- 
guage of  the  statute,  which  subjects  everything  that  can  be 
owned  in  this  state  to  a  succession  tax,  except  so  far  as  expressly 
exempted.  The  legislature  possessed  and  exercised  the  power  to 
employ  the  maxim  when  necessary,  and  to  disregard  it    when 
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necessary,  to  attain  that  object.  That  dominant  purpose  is  the 
key  to  the  construction  of  the  act,  and  it  should  not  be  thwarted 
by  the  conservatism  of  the  courts,  even  if,  in  order  to  embrace  all 
kinds  of  property,  it  is  necessary  to  make  it  so  pliable  in  applica- 
tion as  to  conform  to  all  methods  of  doing  busiifess,  and  all  ways 
of  holding  property. 

A  majority  of  my  associates,  however,  are  of  the  opinion  that 
the  United  States  bonds,  although  physically  present  in  this  state, 
are  not  subject  to  a  transfer  tax.  By  their  direction  I  announce, 
as  the  conclusion  of  the  court,  that  the  certificates  of  stock  in  ques- 
tion as  well  as  all  of  the  bonds,  except  those  issued  by  the  United 
States,  were  properly  held  by  the  courts  below  subject  to  taxa- 
tion under  the  transfer  tax  act  on  account  of  their  physical  pres- 
ence in  this  state;  that,  although  the  state  may  have  the  power  to 
impose  a  succession  tax  upon  United  States  bonds,  it  has  not  yet 
done  so;  that  the  phrase,  "property  *  *  *  over  which  this 
fctate  has  any  jurisdiction  for  the  purposes  of  taxation,"  refers  to 
the  jurisdiction  actually  exercised  through  contemporary  stat- 
utes, rather  than  to  the  entire  jurisdiction  actually  possessed  by 
the  state;  that  hence  the  order  appealed  from  should  be  so  modi- 
fied as  to  exempt  from  taxation  the  bonds  owned  by  the  decedent 
that  were  issued  by  the  United  States,  and,  as  thus  modified,  af- 
firmed, without  costs  to  either  party. 

Gray,  J.(dissenting). — I  can  not  concur  in  the  opinion  that  the 
bonds  of  foreign  corporations,  which  formed  a  part  of  the  non-resi- 
dent decedent's  estate,  was  subject  to  appraisal  for  taxation,  pur- 
poses under  the  transfer  tax  act,  because  they  happened  to  be,  at 
the  time  of  his  decease,  deposited  within  this  state.  Holding,  as 
we  do,  and  must,  in  conformity  with  authority  and  reason,  that 
the  property  represented  .by  the  bonds  is  the  debt  which  follows 
the  creditor's  person,  I  am  unable  to  perceive  how  they  can  bo 
dissociated  from  that  indebtedness.  Nor  do  I  perceive  any  good 
reason  for  taking  a  view  which  permits  of  double  taxation.  The 
claim  for  the  comptroller  is  that,  both  by  the  terms  of  the  act  and 
by  force  of  the  statutory  construction  law  of  the  state  (chapter 
677,  Laws  1892,  §  4),  these  bonds  could  have  a  situs  here,  where 
found  at  their  owner's  death.  The  argument  is  that,  inasmuch  as 
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personal  property  is  defined  to  include  written  instruments  by 
whicli  any  debt  or  official  obligation  is  created  or  evidenced,  bonds 
are  expressly  made  property  of  a  tangible  nature,  having  a  situs 
where  physically  present.  There  are,  however,  several  considera- 
tions which  militate  strongly  against  our  reading  into  the  transfer 
tax  act  the  provision  of  the  general  statutory  construction  act. 
In  the  first  place,  it  was  passed  prior  to  the  statutory  construction 
act,  and  itself  gave  a  definition  to  the  word  "property"  as  used  in 
the  act,  which  ought  to  control;  especially  so  as  it  permits  of  a  con- 
struction which  is  consistent  with  the  rules  of  law,  and  with  a 
greater  dignity  of  purpose  on  the  part  of  the  state  in  its  efforts 
to  raise  revenue.  In  the  second  place,  we  should  not  assume  that 
the  legislature  had  any  intention,  through  the  statutory  construc- 
tion act,  to  change  a  settled  rule  of  law,  ^s^hich  regards  the  debt 
as  the  creditor's  property,  having  its  situs  at  his  domicile.  And 
nothing  seems  to  compel  such  an  assumption  with  respect  to  an 
act  which  contains  within  itself  a  complete  system  for  the  taxa- 
tion of  transfers  of  property  in  cases  of  testacy  and  of  intestacy. 
Why  should  we  unnecessarily  impute  to  the  legislative  body  an 
intention  to  include  for  the  purpose  of  this  tax  that  which  is  only 
the  evidence  of  property,  when  the  property  itself  is  beyond  the 
reach  of  state  laws?  I  think  such  a  construction  to  be  unreason- 
able and  oppressive.  We  can  not  afford,  however  desirable  it 
mav  be  to  increase  the  revenues  of  the  state  at  the  least  sacrifice 
of  its  inhabitants,  to  put  a  construction  upon  its  laws  which  will 
make  them  appear  to  be  unwise,  if  not  unconscionable.  Mr.  Jus- 
tice Patterson  who  spoke  for  the  majority  of  the  members  of  the 
Appellate  Division  in  this  case,  in  his  able  opinion,  amply  con- 
ceded that  the  bonds,  as  evidences  of  indebtedness,  could  have 
no  situs  different  from  the  domicile  of  their  owner,  and  clearly 
showed  that  to  be  an  incontrovertible  proposition,  borne  out  by 
cases  in  the  Unites  States  Supreme  Court  and  in  this  court.  In 
the  Ension  Case  (113  N.  Y.  181;  21  N.  E.  89),  Andrews.  J., 
speaking  of  bonds  of  foreign  corporations  which  were  owned  by 
a  non-resident  decedent,  but  were  in  the  hands  of  her  agent 
within  the  state,  said :  "They  were  not,  in  a  legal  sense,  prop- 
erty within  this  state,  and  they  were  not,  under  the  general  laws 
or  the  policy  of  the  state,  taxable  here.     On  the  contrary,  they 
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were,  by  the  general  policy  of  the  sta\e,  exempted  from  taxa- 
tion here/'  It  is  unnecessary  to  review  the  authorities  upon  the 
evident  proposition  that  these  bonds  could  have  no  situs  different 
from  the  domicile  of  their  owner.     In  the  Bronson  Case  I  had  oc- 

casion  to  express  views  which  I  shall  not  repeat  here.  It  seems 
to  me  that  the  policy  of  the  law  is  satisfied  when  it  has  reached, 
for  taxation  purposes,  those  many  and  varied  objects  of  posses- 
sion which  have  a  tangible  and  visible  existence,  and  in  the  words 
of  Judge  CoMSTOCK  in  the  Hoyi  Case  (28  N.  Y.,  at  page  240), 
"are  capable  of  a  situs  away  from  the  owner  or  his  domicile.^' 
That  the  bonds  and  obligations  of  a  foreign  corporation  held  by 
a  non-resident,  but  happening  to  be  in  this  state,  might  be  in- 
cluded by  the  legislature  for  taxation  purposes, — that  it  may  ig- 
nore their  legal  existence  elsewhere, — I  need  not  now  deny;  but, 
without  some  clear  warrant  in  the  terms  of  the  law,  is  any  wise 
policy  subserved  by  construing  language,  certainly  admitting  of 
a  doubt,  in  such  wise  as  to  justify  state  officers  in  assessing  the 
paper  evidence  of  the  indebtedness  in  order  to  exact  the  tribute 
of  a  tax?  If  depositories  and  depositaries  in  this  state  are  availed 
of  by  a  non-resident  for  the  temporary  custody  of  his  bonds,  can 
it  be  said  that  he  has  placed  his  property  in  the  debt  within  the 
dominion  of  the  state?  Clearly  not  The  bond  is  not  prop- 
erty, as  distinguished  from  the  debt  rt  evidences.  It  may  be 
destroyed,  and  the  creditor  loses  no  right  to  recover  the  debt. 

The  state  has  no  jurisdiction  over  a  right  of  succession  which 
accrues  under  the  laws  of  the  foreign  state.  That  is  something 
in  which  this  state  has  no  interest,  and  with  which  it  is  not  con- 
cerned. The  legal  title  to  these  bonds  vested  in  the  personal 
representatives  of  the  decedent  by  force  of  foreign  laws,  and  we 
have  held  that  an  executor's  title  will  be  recognized  by  the  laws 
of  this  state  without  any  grant  of  letters  by  its  courts.  {Toronto 
General  Trust  (h.  v.  C,  B.  A  Q,  R  Co.,  12S  N.  Y.  45 ;  25 
N.  E.  198.)  As  before  suggested,  when  the  state  undertakes  to 
reach  those  objects  of  property  of  the  non-resident  decedent  which 
have  a  tangible  and  visible  existence  within  this  state,  and  imposes 
a  tax  upon  the  right  to  succeed  to  their  ownership,  its  right  to  do 
60  is  not  without  support  in  reason  and  authority.  For  it  to 
undertake  to  collect  from  the  estate  of  a  non-resident  decedent  a 
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tax  based  upon  and  measured  by  such  possessions  as  the  bonds 
of  foreign  corporations,  which  happen,  at  the  time  of  his  death, 
to  be  within  this  state,  may  be  justified  upon  the  principle  that 
might  is  right,  but  not,  in  my  opinion,  by  sound  public  policy. 
There  is  a  reasonable  basis  for  taxing  the  transfer  by  will,  or  under 
the  intestate  laws,  of  the  personal  estate  of  the  resident  decedent, 
whether  within  or  without  the  state.  But  subject  to  its  juris- 
diction, and  having  had  the  privileges  and  protection  of  its  laws 
in  the  accumulation  and  enjoyment  of  his  property,  the  exertion 
of  the  legislative  authority,  in  imposing  a  tax  on  the  right  to  the 
succession  of  whatever  composed  the  personal  estate  and  consti- 
tuted the  wealth  of  the  resident  within  its  borders,  rests  upon 
some  appreciable  legal  principle.  If  the  claim  of  the  comptroller 
is  upheld,  I  cannot  but  regard  it,  to  use  Mr.  Justice  Field's 
language  in  the  Foreign  Bonds  Case  (15  Wall.  300),  as  **  in  fact 

a  forced  contribution  levied  upon  property  held  in  other  states, 
where  it  is  subjected,  or  may  be  subjected,  to  taxation  upon  an 
estimate  of  its  full  value."  Is  it  at  all  necessary,  for  the  pur- 
poses of  justice,  that  the  legal  situs  of  such  property  as  is  now  in 
question  should  be  deemed  other  than  at  its  owner's  domicile? 
If  so,  I  am  unable  to  perceive  it,  and  I  do  not  think  that  the  court 
should  commit  the  state  to  any  policy  that  is  not  justifiable  in  the 
law,  and  based  upon  the  highest  principles  of  government 
I  think  that  the  order  appealed  from  should  be  reversed. 

O'Brien,  J.,  concurs  with  Vann,  J.  Andrews,  C.  J.,  and 
Bartlett  and  Martin,  JJ.,  concur  in  result  of  opinion  of  Vann 
J.     Haight,  J.,  concurs  with  Gray,  J. 

Ordered  accoi^dingly. 


Note.— ON  SUCCESSION  TAXES. 

By  far  the  most  instructive  case  bearing  upon  this  important  topic  is  that 
of  State  V.  Hamlin  (80  Me.  495).  The  opinion  by  the  Hon.  Sewell  Strout  is  a 
masterly  resumd  of  the  various  decisions  expository  of  the  rules  governing  suc- 
cession taxes,  and  for  the  benefit  of  those  attorneys  to  whom  the  Maine  reports 
are  not  accessible,  I  append  the  following  extract  from  the  case  in  question: 

"Succession  duties  or  taxes  have  been  in  existence  in  other  countries  for  cen- 
turies, and  have  been  reararded  with  favor,  as  a  convenient  and  comparatively 
nonburdensome  means  of  revenue.     They  were  well  known  in  Roman  juris- 
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prudence  (1  QibboD's  Home,  p.  188),  and  were  imposed  upon  all  successions, 
except  tliose  to  tlie  nearest  relatives  and  to  the  poor.  The  practice  has  long 
been  resorted  to  in  European  countries,  and  was  introduced  in  England  in  the 
last  century,  and  was  enlarged  from  time  to  time  till  1858,  when  it  was  ex- 
tended to  all  successions  to  real  property,  chattels  real,  and  a  vast  variety  of 
personal  property  and  rights  " 

''In  this  country  they  were  imposed  by  Congress  by  acts  of  June  80,  1804, 
and  July  13,  1866,  which  were  repealed  in  1870.  They  were  held  by  the  Su- 
preme Court  of  the  United  States  to  impose  an  excise  tax  or  duty,  and,  as  such, 
not  in  violation  of  the  Constitution  of  the  United  States.  (Scholey  v.  Rew,  90 
U.  8.  [28  Wall.]  881;  23  L.  ed.  99.)" 

The  policy  of  taxing  collateral  inheritances  was  adopted  in  Pennsylvania  in 
1826,  and  has  been  adhered  to  ever  since.  In  that  state  the  statute  has  been 
constantly  recognized  as  valid  by  its  Supreme  Court.  (Strode  v.  Com.,  52 
Penn.  181;  OrcutVs  App.,  97  id.  179;  Bittinger's  Estate,  129  id.  888.) 

In  Maxyland,  Virginia.  Delaware,  New  York,  and  several  other  states,  laws 
imposing  succession  taxes  have  been  enacted  and  are  now  in  force, — that  of  Vir- 
ginia dating  back  to  1844;  of  Delaware,  to  1869;  Maryland,  to  1864,  the  others, 
of  more  recent  date.  In  Maryland  the  act  was  attacked  as  in  violation  of  the  dec- 
laration of  rights  in  the  Constitution  of  1864,  which  declared,  ''that  the  levying 
of  taxes  by  the  poll  is  grievous  and  oppressive,  and  ought  to  be  prohibited; 
that  paupers  ought  not  to  be  assessed  for  the  support  of  the  government,  but 
every  other  person  in  the  state,  or  person  holding  property  therein,  ought  to 
contribute  hit*  proportion  of  public  taxes,  for  the  support  of  government,  ac- 
cording to  his  actual  worth  in  real  or  personal  property;  yet  fines,  duties  or 
taxes  may  properly  and  justly  be  imposed  or  laid,  with  a  political  view,  for 
the  good  government  and  benefit  of  the  community."  But  the  Court  of  Ap- 
peals held  the  statute  to  be  constitutional,  Robinson,  J. ,  in  delivering  the  opin- 
ion of  the  court,  said:  "We  have  not  the  slightest  doubt  as  to  the  constitution- 
ality of  the  law.  *  *  »  The  restrictions  imposed  by  it  (the  Constitution) 
upon  the  legislative  power,  as  to  the  objects  of  taxation,  are  explicitly  declared. 
Poll  taxes  are  denounced  as  grievous  and  oppressive,  paupers  are  exempted 
from  assessment,  and  all  other  persons  are  required  to  i>ay  their  proportion  of 
public  taxes  according  to  the  value  of  their  property.  Arbitrary  taxes  on  prop- 
erty, without  regard  to  value,  are  expressly  prohibited,  and  all  measures  for 
the  collection  and  imposition  of  taxes  upon  property  are  required  to  conrform 
to  this  general  principle  of  equality.  Whilst  thus  providing  for  a  uniform 
mode  of  taxation  on  property,  it  was  not  the  p  irpose  of  the  framers  of  the 
Constitution  to  prohibit  any  other  species  of  taxation,  but  to  leave  the  legisla- 
ture the  power  to  impose  such  other  taxes  as  the  necessities  of  the  government 
require."  (Tyson  v.  State,  28  Md.  586;  State  v.  Dalrymple,  70  id.  294;  8  L.  R. 
A.  872.) 

lu  Virginia  the  Supreme  Court  held  the  same  doctrine  in  Eyre  v.  Jacob  (14 
Gratt.  480;  73  Am.  Dec.  367).  In  that  case  the  court  said:  "The  right  to  take 
property  by  devise  or  descent  is  the  creature  of  the  law,  and  secured  and  pro- 
tected by  its  authority.  The  legislature  might,  if  it  saw  proper,  restrict  the 
saocession  to  a  decedent's  estate,  either  by  devise  or  descent,  to  a  particular  class  of 
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his  kindred — 8a7  to  his  lineal  descendants  and  ascendants,— and  it  might  Impose 
terms  and  conditions  upon  which  collateral  relatives  may  be  permitted  to  take  it, 
or  it  may  to-morrow,  if  it  please,  absolutely  repeal  the  statute  of  wills  and  that  of 
descents  and  distributions,  and  declare  that  upon  the  death  of  a  party  his  prop- 
erty shall  be  applied  to  the  payment  of  his  debts,  and  the  residue  appropriated 
to  public  uses.'* 

The  construction  of  the  statute  of  New  York  (Laws  1885,  chap.  483),  came 
before  the  New  York  Court  of  Appeals  in  Re  McPherson  (104  N.  Y.  806;  58 
Am.  Rep.  602),  and  that  court  said :  **  We  entertain  no  doubt  that  such  a  tax 
can  be  constitutionally  imposed.  The  power  of  the  legislature  over  the  sub- 
jects of  taxation,  except  as  limited  by  constitutional  restrictions,  is  unbounded. 
It  is  for  that  body,  in  the  exercise  of  its  discretion,  to  select  objects  of  taxa- 
tion. It  may  impose  all  the  taxes  upon  land,  or  all  upon  personal  property, 
or  all  upon  houses  or  upon  incomes."  A  like  statute  in  New  Hampshire  was 
held  by  the  Supreme  Court  of  that  state  to  be  in  violation  of  that  state's  con- 
stitution,  which  empowered  the  legislature  to  assess  and  lay  taxes,  but  ex- 
pressly limited  tha)  grant  of  power  to  "  proportional  and  reasonable  assess- 
ments, rates,  and  taxes,  upon  all  the  inhabitants  and  residents  within  the  said 
state,  and  upon  estates  within  the  same."  And,  by  article  13  of  the  Bill  of 
Rights,  every  member  of  the  community  "  is  bound  to  contribute  his  share  to 
the  expense*'  of  the  state.  (Curry  v.  Spencer,  61  N.  H.  624 ;  60  Am.  Rep. 
887.) 

In  Virginia  the  constitution  required  taxes  to  be  equal  and  uniform.  In 
Maryland  the  constitutional  provision  required  every  person  holding  prop- 
erty to  contribute  his  proportion  of  public  taxes,  according  to  his  actual  worth 
In  real  or  personal  property.  But,  whatever  may  be  the  particular  language 
of  the  several  state  constitutions,  all  the  cases  assume  that  the  constitution, 
either  in  terms  or  by  necessary  implication,  requires  taxation  of  property  to  be 
equal  and  uniform;  and  in  all  of  them,  except  the  New  Elampshire  case  (tupra), 
succession  taxes  are  regarded  as  special  taxes  or  duties,  or,  more  exactly  ex* 
cises,  not  falling  within  the  regular  and  ordinary  annual  taxation  of  property, 
contemplated  and  provided  for  and  guarded  by  constitutional  provisions  and 
limitations.  (State  of  Maine  v.  Hamlin,  Exr.,  etc.,  of  Edward  Bfansfield,  de* 
ceased,  80  Me.  405.) 

The  New  York  statute  provides  that  "  After  the  passage  of  this  act  all 
property  which  shall  pass  by  will  or  by  the  intestate  laws  of  this  state  from 
any  person  who  may  die  seized  or  possessed  of  the  same  while  a  resident  of 
this  state,  or,  if  such  decedent  was  not  a  resident  of  this  state  at  the  time  of 
death,  when  property,  or  any  part  thereof  shall  be  within  this  state  *  *  • 
shall  be  and  is  subject  to  a  tax  ef  five  dollars  on  every  hundred  dollars  of  the 
clear  market  value  of  such  property,"  etc.  (Chapter  718,  Laws  1887.)  The 
taxes  imposed  by  this  act  are  special,  and  not  general ;  and  the  rule  is  that 
special  tax  laws  are  to  be  strictly  construed  against  the  government  and  favor- 
ably to  the  taxpayer ;  that  a  citizen  cannot  be  subjected  to  special  burdens 
without  clear  warrant  of  law.  (Re  McPherson,  104  N.  Y.  806-817 ;  6  Cent. 
Rep.  781;  Dos  P.  Col.  Inheritance  Taxes,  41.) 

In  re  Enston's  will  (118  N.  Y.  174-177 ;  8  L.  R.  A.  464),  Andrews,  J.,  in 
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delivering  the  opinion- of  the  court,  says :  "The  tax  imposed  hy  this  act  is 
not  a  common  burden  upon  all  the  property  or  upon  the  people  within  the 
state.  It  is  not  a  general,  but  a  special  tax,  reaching  only  to  special  cases,  and 
iLfTecting  only  a  special  class  of  peisous.  *  *  *  In  such  a  case  they  (the 
executors)  have  the  right,  both  in  reason  and  in  Jui»tice  to  claim  that  tliey  shall 
be  clearly  brought  within  the  terms  of  the  law  before  they  shall  be  subjected 
to  its  burdens.  It  is  a  well-established  rule  that  a  citizen  can  not  be  sub- 
jected to  special  burdens  without  clear  warrant  of  law." 

It  is  clear  that  the  act  is  not  confined  to  real  estate,  but  embraces  personal 
property  also,  including  evidences  of  debt.  All  administrators  are  made  l.able 
for  the  tax;  and  corporations  can  transfer  stock  standing  upon  their  books  in 
the  name  of  a  non-resident  decedent  only  at  their  peril,  until  the  tax  thereon  is 
paid.  The  fiction  of  law  that  personal  estate  has  no  situs  away  from  the  per- 
son or  residence  of  its  owner  is  done  away  with  to  a  limited  extent,  and  fur  a 
specified  purpose,  and  the  truth  is  substituted  in  its  stead  as  the  rule  of  ac- 
tion. That  the  legislature  had  the  power  to  do  this  can  hardly  be  questioned. 
(Re  MePherson,  104  N.  Y.  806.) 


Hartwell  vs.  Tefft. 

[Supreme  Court  of  Rhode  Island,  85  Atl.  Rep.  882;  November  21,  1896.] 

Meaning  of  the  word  "issue**— Status  of  adopted  child. 

The  meaning  of  the  word  "  issue"  in  a  will,  where  nothing  appears  to  limit  its 
legal  import,  includes  all  descendants,  and  if  a  statute  gives  to  an  adopted 
child  the  status  of  a  descendant,  and  all  the  legal  consequences  and  inci- 
dents thereof  the  same  as  though  he  were  born  hi  lawful  wedlock,  his 
rights  are  clearly  defined  and  unquestioned. 

Where,  however,  the  property  is  expressly  limited  to  the  heirs  of  the  body  or 
bodies  of  the  parents,  the  act  of  adoption  can  not  be  invoked  by  the  person 
80  adopted. 

Appeal  from  a  decree  in  favor  of  defendaat 
Baasetl  d  MUcheU^  for  complainant 
WiUard  B,  Tanner^  for  respondent. 

Stiness,  J. — The  will  of  Dexter  Thurber,  late  of  Providence, 
left  a  fund  to  trustees,  to  pay  the  income,  in  stated  proportions, 
to  children  and  grandchildren,  and  upon  their  death  to  pay  their 
respective  portions  to  their  lawful  issue;  and,  if  any  of  them 
should  die  without  leaving  lawful  issue,  then  a  gift  over.  The 
testator  left  a  granddaughter,  Emma  Thurber  Brown,  who  mar- 
ried Lyman  B.  Tefft.     She  died  leaving  no  issue  of  her  body, 
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but,  after  the  death  of  the  testator,  she  joined  her  husband  in  a 
petition  to  the  Municipal  Court  of  Providence  for  the  adoption 
of  the  respondent,  Mary  Abby  TeflFt,  the  child  of  her  husband  by 
a  former  wife,  as  their  child,  pursuant  to  Pub.  St.  R.  I.  chap.  164, 
which  petition  was  granted,  and  a  decree  entered.  Mrs.  Tefft 
having  died,  this  bill  is  filed  to  ascertain  whether  the  fund  goes 
to  her  adopted  daughter,  under  the  bequest  to  her  lawful  issue. 

Our  statute  for  the  adoption  of  children  (Pub.  Laws  1866,  chap. 
627)  says:  "A  child  so  adopted  shall  be  deemed,  for  the  purposes 
of  inheritance  by  such  child  and  all  other  legal  consequences  and 
incidents  of  the  natural  relation  of  parents  and  children,  the 
child  of  the  parents  by  adoption,  the  same  as  if  he  had  been  born 
to  them  in  lawful  wedlock,  except  that  he  shall  not  be  capable  of 
taking  property  expressly  limited  to  the  heirs  of  the  body  or 
bodies  of  the  parents  by  adoption,  nor  property  from  the  lineal 
or  collateral  kindred  of  such  parents  by  right  of  representation. '^ 
The  argument  for  the  complainant  is  that,  in  using  the  word  "is- 
sue," the  testator  had  in  mind  "heirs  of  the  body"  of  his  grand- 
daughter, and  so  the  case  is  really  within  the  exception  of  the  stat- 
ute.  The  argument  is  based  both  upon  a  strict  construction  of 
the  word  "issue,"  and  the  fact  that  the  will  was  made  in  1858, 
before  the  statute  for  the  adoption  of  children.  A  codicil  was 
added  in  1865,  another  in  1867,  and  a  third  in  1869.  The  last 
two  codicils  were  after  the  statute,  and  as  they  do  not  revoke  the 
will,  but  expressly  declare  that  they  are  to  be  a  part  and  portion 
of  the  will  and  codicils,  they  are  a  republication  of  the  will  as  of 
the  later  date.  A  part  of  the  argument  is  thus  disposed  of,  al- 
though the  fact  remains  that  the  adoption  did  not  take  place  until 
after  the  testator's  death.  It  was,  however,  in  his  lifetime,  and 
before  the  last  two  codicils  to  his  will,  a  possibility  which  is  pre- 
sumed to.  have  been  known  to  him,  and  in  view  of  such  possibility 
his  last  will  must  be  construed. 

The  meaning  of  the  word  "issue,"  in  a  will,  where,  as  in  this 
case,  nothing  appears  to  liniit  its  legal  import,  was  carefully  con- 
sidered in  Pearce  y.  Bickard  (IS  E.  I.  142;  26  Atl.  38).  Fol- 
lowing the  well-settled  current  of  authority,  it  was  held  that  the 
word,  so  used,  includes  all  descendants;  and  as  the  statute  gives 
to  an  adopted  child  the  status  of  a  descendant,  and  all  the  legal 
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consequences  and  incidents  thereof,  the  same  as  though  he  were 
bom  in  lawful  wedlock,  there  could  be  no  question  in  such  a  case 
as  this,  were  it  not  for  the  exception  of  a  limited  estate.  The 
question,  then,  is  whether  this  fund  is  within  the  exception.  In 
Maine,  under  a  statute  similar  to  ours,  it  was  held,  in  IVarren  v. 
PrescoU  (84  Me.  483;  24  Atl.  948),  that  the  exception  relates 
only  to  an  inheritance  as  an  heir  of  the  body.  The  reasoning  is 
that,  where  an  estate  is  limited  to  one  and  the  heirs  of  the  body, 
it  must  go  to  those  to  whom  it  is  expressly  limited,  and  that  an 
adopted  child,  although  he  is  to  be  regarded  as  a  child,  and  heir, 
and  a  lineal  descendant  of  his  adopted  parents,  does  not  answer  the 
description  of  an  heir  of  the  body,  and  so  he  can  not  take  the  prop- 
erty out  of  the  line  to  which  it  was  limited.  An  adopted  child  is 
put,  by  the  statute,  into  the  status  of  a  child,  issue  or  lineal  de- 
scendant, but  not  that  of  an  heir  of  the  body.  Hence,  as  to  a  leg- 
acy, when  a  legatee  dies  before  the  testator,  leaving  an  adopted 
child,  such  child  answers  the  description  of  a  lineal  descendant, 
who  may  take  the  legacy  under  a  statute  which  prevents  legacies 
from  lapsing  when  the  legatee  leaves  lineal  descendants.  The 
reasoning  seems  to  be  conclusive.  It  is  the  ^me  result  that  was 
reached  in  Sewall  v.  Roberta  (115  Mass.  262),  although  the  rea- 
soning in  the  latter  case  is  not  so  fully  and  clearly  set  forth  as  in 
the  former.  The  court  holds  that  the  words  "heirs  of  the  body'' 
are  used  in  the  exception  in  their  primary,  technical  sense,  with 
which  the  words  "children"  and  "issue"  are  not  equivalent  terms. 
(See,  also,  McOunnigle  v.  McKee,  77  Pa.  St  81.)  Several  cases 
have  been  cited  which  appear  to  take  a  different  view,  but  we 
think  they  are  clearly  distinguishable  from  the  case  at  bar.  For 
example,  in  Jenkins  v.  Jenkins  (64  N.  H.  407;  14  Atl.  557), 
under  a  similar  devise  and  statute,  the  court  said  that  the  prop- 
erty was  not  expressly  limited  to  the  heirs  of  the  body  or  bodies 
of  the  parents  by  adaption,  but  being  a  devise  of  land,  and  the 
statute  of  adoption  of  children  not  having  been  passed  until  after 
the  death  of  the  testator,  he  must  have  intended  an  heir  in  fact, 
and  not  one  created  for  the  purpose  by  subsequent  legislation  and 
judicial  proceedings.  A  statute  of  New  Hampshire  dejGlned  the 
word  "issue"  to  mean  the  lawful  lineal  descendants  of  the  ances- 
tors, and  so  the  statute  for  the  adoption  of  children  could  not 
Vol.  IX-28 
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operate  to  act  retrospectively  upon  the  will,  already  effectual, 
60  as  to  turn  a  devise  into  a  different  channel  from  that  selected 
by  the  testator.  Here  the  statute  was  passed  before  the  death 
of  Dexter  Thurber.  In  Keegan  v.  Qeraghty  (101  111.  26),  the 
question  was  whether  an  adopted  child  could  take  by  inheritance 
from  a  child  of  one  of  the  adopting  parents  by  a  subsequent  mar- 
riage, the  adopted  child  not  being  a  sister  in  fact.  It  was  held 
that  she  could  not.  The  statute  of  Pennsylvania  is  very  different 
from  ours.  It  provides  that  an  adopted  child  shall  have  all  the 
rights  of  a  child  and  heir  of  the  adopting  parent.  Hence  in 
Shafer  v.  Eneu  (54  Pa.  St.  304),  it  was  held  that,  in  a  devise  of 
land  to  one  of  her  children,  an  adopted  child  could  not  take,  espe- 
cially in  view  of  the  fact  that  the  will  took  effect  in  1851,  and 
the  statute  of  adoption  was  not  passed  until  1855,  when  vested 
interests  had  attached.  These  cases  will  suffice  to  show  the  dis- 
tinctions. But  even  upon  the  assumption  that  the  words  are 
sufficient,  if  they  had  related  to  realty,  to  create  an  estate  tail,  the 
result  would  be  the  same  in  this  case,*  because  the  gift  was  of 
personalty,  which  under  such  conditions,  becomes  an  absolute 
gift.  {Bailey  v.  Hawkins,  18  R  L  578;  27  Atl.  512;  and  29  id. 
65;  Albee  v.  Carpenter,  12  Gush.  882.)  An  absolute  gift  of  a 
fund  to  Enmia  Thurber  Brown  would,  of  course,  now  go  to  her 
adopted  child.  Our  opinion  is  that  the  case  is  not  within  the  ex- 
ception of  the  statute,  and  that  the  adopted  daughter,  having  the 
same  status  as  a  child  bom  in  lawful  wedlock,  and  hence  the  same 
as  ^^lawful  issue,''  is  entitled  to  take  the  fund  under  the  bequest. 


Memphis  &  0.  Packet  Co.  vs.  Pikey. 

[143  Ind.  804;  40  N.  E.  Rep.  527.] 

Action  by  forsign   administratok — Depositions  as  eyi- 

DKNCE. 

A  foreign  administrator  appointed  by  tiie  Probate  Court  of  another  state  maj 
bring  an  action  for  damages  against  the  proper  parties,  individual  or  cor- 
porate,  but  residing  in  the  state  of  Indiana,  for  occasioning  the  wrongful 
death  of  the  intestate. 
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A  Yerdict  for  $5,000  obtained  in  sach  an  action  bj  a  foreign  administrator  is 
within  the  amount  of  recovery  permitted  in  such  an  action  by  the  Indiana 
Statutes,  and  will  not  be  disturbed  as  grossly  excessive  or  as  constituting 
ground  for  a  new  trial. 

In  sucli  an  action  it  is  no  defetise  for  a  steamboat  company  to  show  that  the 
class  of  men  usually  employed  as  deck  hands  on  their  steamers  are  quar- 
relsome and  violent. 

The  testimony  of  an  adverse  witness  together  with  his  answers  given  on  a  cross- 
examination  ia  competent  evidence  although  taken  by  deposition,  and  the 
answers  on  the  cross-examination  may  be  read  at  the  trial. 

Appeal  from  an  order  of  the  Circuit  Coart  entered  at  a  term 
held  in  and  for  the  county  of  Dearborn. 

Hon.  A.  C.  Downey,  Presiding  Judga 

Charles  F,  Hayes,  J.  Wm,  Johnson,  Lipman  Levy,  and  TTm.  JI 
Jones,  for  appellant 

McMuUen,  Johnston  A  McMuUen,  for  appellee. 

Monks,  J. — This  action  was  brought  in  Dearborn  Circuit  Court 
by  the  appellee,  a  foreign  administratrix,  against  appellant,  a 
foreign  corporation,  to  recover  damages  for  the  death  of  Charles 
Pikey,  under  section  284,  Rev.  St,  1881  (section  285,  Rev.  St, 
1894),  which  is  as  follows:  *'  When  the  death  of  one  is  caused  by 
the  wrongful  act  or  omission  of  another,  the  personal  representative 
of  the  former  may  maintain  an  action  therefor  against  the  latter,  if 
the  former  might  have  maintained  an  action,  had  he  lived,  against 
the  latter  for  an  injury  for  the  same  act  or  omission.  The  action 
must  be  commenced  within  two  years.  The  damages  can  not  ex- 
ceed ten  thousand  dollars,  and  must  inure  to  the  exclusive  benefit 
of  the  widow  and  children,  if  any,  or  next  of  kin,  to  be  distributed 
in  the  same  manner  as  personal  property  of  the  deceased."  The 
case  was  tried  upon  the  first,  third,  and  fifth  paragraphs  of  com- 
plaint The  other  paragraphs  were  either  abandoned  at  the  trial, 
or  demurrers  to  the  same  were  sustained.  The  three  paragrapiis 
mentioned  each  charge,  in  different  ways :  That  the  appellant  is 
a  foreign  corporation,  and  was  the  owner  of  a  line  of  steamboats 
navigating  the  Ohio  and  Mississippi  rivers  from  the  city  and  port 
of  Memphis,  Tenn.,  which  boats  were  managed  and  run  by  apnel- 
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lant  for  the  shipping,  transportation,  and  cariying  of  passengers 
and  freight  as  common  carriers  for  compensation  and  hire  to  and 
from  said  cities,  and  to  and  from  all  intermediate  cities,  towns^ 
wharves,  and  landings  upon  said  rivers.  That  on  the  23d  of  Feb- 
ruary, 1892,  and  long  before  that  time,  and  up  to  the  commence- 
ment of  this  action,  the  wharf  boat  at  Aurora,  and  the  wharf  boat 
at  Lawrenceburgh,  in  Dearborn  county,  Tnd.,  were  wharf  boats 
upon  which  appellant  discharged  and  received  freight  and  passen- 
gers carried  for  hire  to  and  from  said  ports ;  and  the  said  wharf 
masters  received  and  delivered  freight  for  said  appellant  during  all 
of  said  time;  and  that  the  appellant,  by  its  clerks  and  captains  of  the 
several  boats  of  aforesaid,  received  and  delivered  freight  and  pas- 
sengers at  Aurora  and  Lawrenceburgh,  in  Dearborn  county,  Ind. 
That  one  of  the  boats  so  operated  by  appellant  was  the  John  K 
Speed,  and  that  while  said  steamboat  was  making  a  return  trip  from 
said  city  of  Memphis  to  said  city  of  Cincinnati,  being  then  and  there 
owned  and  operated  by  appellant,  Charles  Pikey,  appellee's  intes* 
tate,  on  February  23,  1892,  took  passage  on  said  steamboat  at  the 
town  of  Point  Pleasant,  in  the  state  of  Missouri,  for  said  city  of 
Cincinnati,  and  for  said  purpose  purchased  from  appellant  a  ticket, 
in  consideration  of  which  the  appellant  agreed  to  safely  convey 
said  Pikey  from  said  point  in  Missouri  to  said  city  of  Cincinnati. 
That  on  that  day,  while  said  boat  was  proceeding  on  its  way  to 
Cincinnati,  and  when  said  steamboat  John  K.  Speed  was  at  a  point 
on  the  Ohio  river  opposite  the  county  of  Dearborn,  state  of  Indiana, 
which  point  is  also  opposite  the  county  of  Boone,  in  the  state  of 
.  Kentucky,  and  while  said  Pikey  was  still  a  passenger  on  said  boat, 
he  was  shot  and  mortally  wounded  by  the  second  mate  on  said 
boat,  from  which  wound  he  died  in  Dearborn  county,  Ind.,  on  the 
next  day.  That  the  death  of  said  Pikey  was  caused  by  the  neg- 
ligence and  carelessness  of  appellant,  as  alleged  in  the  several 
paragraphs,  and  that  said  Pikey  and  the  appellee  were  each  wholly 
without  fault,  and  in  no  way  contributed  to  the  said  injury  or 
death  in  any  way.  That  said  Pikey  left  surviving  him  a  widow 
and  two  children.  That  he  was  a  citizen  and  resident  of  New 
Madrid  county.  Mo.  That  appellee  was  duly  appointed,  by  the 
Probate  Court  of  said  county,  administratrix  of  his  estate.  Ap- 
pellant entftred  a  special  appearance,  and  filed  a  motion,  supported 
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bj  affidavits,  to  set  aside  the  service  of  summons,  which  was  over- 
ruled. The  coart  on  the  motion  and  affidavit  of  appellant,  re- 
quired appellee  to  file  an  undertaking  for  cost,  which  was  ap- 
proved. Thereupon  appellant  filed  a  special  answer  as  to  the  ju- 
risdiction of  the  court  over  the  person  of  appellant,  to  which  a 
demurrer  was  filed  and  sustained.  Appellant  filed  a  demurrer  to 
each  paragraph  of  complaint,  which  was  overruled  as  to  the  first, 
third,  fifth,  and  sixth  paragraphs,  and  sustained  as  to  the  other 
paragrapha  Answer  in  four  paragraphs  was  filed,  the  fourth 
paragraph  being  a  general  denial.  A  demurrer  was  filed  and  sus- 
tained to  the  first,  second,  and  third  paragraphs  of  answer,  to  all 
of  which  rulings  proper  exceptions  were  taken.  The  cause 
was  tried  by  a  jury,  and  a  verdict  returned  for  appellee 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered  against 
appellant.  Appellant  assigns  as  error:  First,  that  the  court  had 
no  jurisdiction  of  the  person  of  the  defendant;  second,  the  court 
had  no  jurisdiction  of  the  subject-matter  of  the  action ;  third,  the 
court  erred  in  overruling  appellant's  motion  to  set  aside  the  service 
of  summons;  fourth,  the  court  erred  in  sustaining  the  demurrer 
to  appellants  plea  to  the  jurisdiction  of  the  court;  fifth,  that  the 
court  erred  in  overruling  the  demurrer  to  each  of  paragraphs  1, 
8,  5,  and  6  of  the  complaint;  sixth,  that  the  court  erred  in  sus- 
taining the  demurrer  to  each  of  paragraphs  1,  2,  and  3  of  the 
answer ;  seventh,  that  the  court  erred  in  overruling  the  motion  for 
new  trial. 

Appellant  contends  that  the  court  below  had  no  jurisdiction  over 
the  subject-matter  of  the  action,  for  this  reason :  that  the  injury 
was  inflicted  outside  the  territorial  limits  of  the  state  of  Indiana, 
and  within  the  state  of  Kentucky ;  that,  therefore,  section  284, 
Rev.  St  1881  (section  285,  Rev.  St.  1894),  has  no  application  in 
this  case ;  that  the  right  of  action,  if  any,  must  depend  upon  the 
laws  of  Kentucky,  and  not  upon  the  laws  of  this  state.  The 
theory  of  the  defense  is  that  this  state  has  no  jurisdiction  over 
the  Ohio  river  .beyond  low-water  mark  on  the  Indiana  side  of  the 
river.  It  is  settled  that  low-water  mark  on  this  side  of  the  Ohio 
river  is  the  boundary  line  between  this  state  and  Kentucky. 
{Handlsys  Lessee  v.  Anthony,  5  Wheat.  374;  Indiana  v.  Kentucky^ 
136  U.  S.  479;  10  Sup.  Cl   1051;   Carlisle  v.  State,  32  Ind.  65; 
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McFaU  V.  Cbm.,  2  Mete,  Ky.,  394.)  It  is  provided,  however,  by 
an  act  of  the  commonwealth  of  Virginia,  entitled  "An  act  con- 
cerning the  erection  of  the  district  of  Kentucky  into  an  independ- 
ent state,"  passed  December  18,  1789,  "that  the  use  and  naviga- 
tion of  the  river  Ohio,  so  far  as.  the  territory  of  the  proposed  state^ 
or  the  territory  which  shall  remain  within  the  limits  of  this  com- 
monwealth lies  therein,  shall  remain  free  and  common  to  the  citi- 
zens of  the  United  States;  and  the  respective  jurisdiction  of  this 
commonwealth  and  of  the  proposed  state,  on  the  river  as  aforesaid, 
shall  be  concurrent  only  with  the  states  which  may  possess  the 
opposite  shores  of  the  said  river."  (I  Eev.  Laws  Va.  p.  59;  1 
Gavin  &  H.  St  p.  57.)  In  Handley's  Lessee  v.  ArUhony  {suprd!^ 
the  Supreme  Court  of  the  United  States,  referring  to  this  act,  by 
Marshall,  C.  J.,  said :  **  The  compact  with  Virginia  under  which 
Kentucky  became  a  state  stipulates  that  the  navigation  of  and 
jurisdiction  over  the  (Ohio)  river  shall  be  concurrent  between  the 
new  states  which  may  possess  the  opposite  shores  of  the  said 
river."  This  state  has  asserted  this  jurisdiction  in  section  2,  art 
14,  Const  (Rev.  St  1881,  §  222 ;  Rev.  St  1894,  §  222),  which 
declares  that  the  state  of  Indiana  "shall  have  concurrent  jurisdic- 
tion in  civil  and  criminal  cases  with  the  state  of  Kentucky  on  the 
Ohio  river,  and  with  the  state  of  Illinois  on  the  Wabash  river  so 
far  as  said  rivers  form  the  common  boundary  between  this  state 
and  said  states  respectively."  The  general  assembly  has  assumed 
the  same  jurisdiction.  (1  Gavin  &  H.  St,  p.  190,  §  98;  id.,  p. 
191,  §  96;  Rev.  St  1881,  §§  1578,  1579,  4207  [Rev.  St  1894, 
§§  1647,  1648,  5544];  Rev.  St.  1843,  p.  66.)  It  has  been 
uniformly  held  by  this  court  that  this  state  possesses  jurisdiction  for 
the  enforcement  of  the  civil  and  criminal  laws  of  the  state  on  the 
Ohio  river  where  it  constitutes  the  southern  boundary  of  the 
state.  (Ron  Int  St  Law,  pp.  343,  344;  Carlisle  v.  StaU,  32  Ind. 
55;  Dugan  v.  Slate,  125  id.  130;  25  N.  K  171;  Welsh  v.  State,  126 
Tnd.  71;  25  K  R  883;  Sherlock  v.  Ailing,  44  Ind.  184,  and  au- 
thorities cited.)  In  Sherlock  v.  Allwig  (supra), — a  case  like  the  one 
before  us, — this  court  held  that  section  284,  Rev.  St  1881  (section 
285,  Rev.  St  1894),  supra^  was  general,  and  extended  over  all 
territory  over  which  the  state  of  Indiana  has  conclusive  or  con- 
current jurisdiction;  that  it  applies  to  cases  where  death  is  caused 
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by  wroDgfal  acts  or  omissions  on  vessels  while  navigating  the 
Ohio  river  where  the  same  forms  the  boundary  of  this  state.  It 
is  clear  from  the  authorities  cited  that  this  state  had  concurrent 
jurisdiction  over  the  Ohio  river  at  the  points  where  it  is  alleged 
the  death  of  appellee's  intestate  was  caused  by  the  wrongful  acts 
of  appellant  The  only  difference  is  that  over  the  territory  within 
the  boundaries  of  the  state  the  jurisdiction  is  exclusive,  while  on 
the  Ohio  river  it  is  concurrent  with  Kentucky.  It  necessarily  fol- 
lows that  the  law  which  governs  this  case,  including  the  service  of 
summons  and  return,  is  the  same  as  if  the  Ohio  river  was  wholly 
within  the  state  of  Indiana  where  it  forms  the  southern  boundary 
of  the  state.     {Sherlock  v.  AUing^  and  authorities  cited,  supra.) 

Appellant  further  urges  that  the  court  below  had  no  jurisdic* 
tion  of  the  subject-matter  of  this  action,  because  appellee  is  not 
authorized  to  maintain  an  action  for  the  death  of  her  intestate 
under  the  laws  of  Missouri;  that  appellee  is  only  accountable  to 
the  court  that  appointed  her,  that,  when  the  money  is  paid  to  ap- 
pellee, she  takes  it  beyond  the  jurisdiction  of  the  courts  of  tl]is 
state,  and  within  the  jurisdiction  of  the  Probate  Court  of  Mis- 
souri, for  distribution  in  accordance  with  the  laws  of  that  stata 
This  question  was  fully  considered,  and  decided  adversely  to  ap- 
pellant's contention,  in  Railroad  Go,  v.  Hendricks  (41  Ind.  48).  It 
is  settled  law  in  this  state  that  the  statute  upon  which  this  action 
is  brought  was  intended  to  provide  a  remedy  not  only  for  the 
citizens  of  this  state,  but  for  the  citizens  of  other  states  while 
passing  through  or  residing  within  this  state,  and  that  such  ac- 
tion may  be  maintained  by  a  foreign  administrator.  {Railroad  Co, 
V.  Hendricks,  41  Ind.  48.)  The  fund,  when  recovered  under  this 
section  of  the  statute,  is  held  by  the  personal  representative, 
whether  domestic  or  foreign,  as  the  trustee  of  an  express  trust  It 
must  inure  to  the  benefit  of  the  widow  and  children,  if  any,  and, 
if  not,  then  to  the  next  of  kin.  {Railroad  Co,  v.  Hendricks,  supra; 
Dennick  v.  Railroad  Co,,  108  U.  S.  11.)  It  would  be  an  unjust 
reflection  upon  the  courts  of  Missouri  to  say  that  when  money  re- 
covered in  such  an  action  as  this  came  into  the  hands  of  the  ad- 
ministratrix, charged  with  a  trust  of  the  most  high  and  sacred 
character,  they  would  not  compel  distribution  as  the  law  under 
which  it  was  recovered  directs. 
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'  Appellant  insists  that  the  court  erred  in  overraling  the  motion 
to  set  aside  the  service  of  summons.  Section  316,  Rev.  St  1881, 
which  provides  for  service  ot  summons  upon  corporations,  is  as 
follows:  "The  process  against  either  a  domestic  or  foreign  cor- 
poration may  be  served  on  the  president,  presiding  officer,  mayor, 
chairman  of  the  board  of  trustees,  or  other  chief  officer  (or  if  its 
chief  officer  is  not  found  in  the  county,  then  upon  its  cashier, 
treasurer,  secretary,  clerk,  general  or  special  agent);  or  if  it  is  a 
municipal  corporation,  upon  its  marshal;  or  if  it  is  an  incorporated 
library  company,  upon  its  librarian;  it  none  ot  the  aforesaid  officers 
can  be  found,  then  upon  any  person  authorized  to  transact  busi- 
ness in  the  name  of  such  corporation;  and  if  no  such  person,  offi- 
cer or  agent  be  found  in  the  county  where  suit  is  pending,  process 
may  be  sent,  for  service,  to  any  other  county  in  the  state  where 
such  person,  officer  or  agent  may  be  found;  provided,  liowever, 
that  process  shall  not  be  served  upon  any  such  person,  officer  or 
agent  when  he  is  plaintiff  in  the  suit,  but,  in  such  cases,  process 
shall  be  served  upon  some  other  such  person,  officer,  or  agent  of 
the  corporation,  then  such  plaintiff  and  in  case  the  defendant  be  a 
foreign  corporation  having  no  such  person,  officer,  or  agent  resi- 
dent in  the  state,  service  may  be  made  in  the  same  manner  as 
against  other  non-residents."  Section  812,  Rev.  Sl  1881  (section 
814,  Rev.  St  1894),  provides  that  in  cases  of  non-residents  or  per- 
sons having  no  permanent  residence  in  the  state  action  may  be 
commenced  and  process  served  in  any  county  where  they  may  be 
found."  The  summons  was  served  on  appellant  by  reading  to 
M.  M.  Deem  and  Charles  Vinton,  and  delivering  to  each  of  them 
a  copy  of  the  summons.  At  the  time  the  same  was  read  and  the 
copies  delivered  to  them,  they  were  on  the  steamboat  John  K. 
Speed,  and  the  boat  was  near  the  middle  of  the  Ohio  river,  between 
low-water  mark  on  the  Indiana  side  and  low-water  mark  on  the 
Kentucky  side  of  the  river,  but  opposite  Dearborn  county,  Ind. 
At  the  time  of  service  Deem  was  the  captain  and  Vinton  was  first 
chief  clerk  of  the  boat  John  K.  Speed,  one  of  the  boats  navigating 
the  Ohio  and  Mississippi  rivers,  owned  and  controlled  by  ap- 
pellant Said  Deem  and  Vinton  were  respectively  the  captain 
and  first  chief  clerk  of  said  steamboat,  and  agents  of  the  appellant 
for  receiving  freight  and  passengers  for  shipment  and  transporta- 
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tion  by  appellant,  and  for  making  contracts  therefor  for  and  on  ac- 
coant  of  said  appellant,  at  the  cities  of  Aurora  and  Lawrence- 
bofgh,  in  Dearborn  county,  and  at  other  points  in  the  state  of  In- 
diana, and  Yinton  receipted  for  and  transmitted  money  to  appel- 
lant at  said  cities  and  at  other  points  in  the  state  of  Indiana.  The 
summons  was  also  served  on  appellant  by  reading  to  John  O'Tool, 
wharf  master  at  the  city  of  Lawrenceburgh,  and  to  Abraham  Hill, 
the  wharf  master  at  the  city  of  Aurora,  at  which  wharves  said 
steamboat  lands  for  receiving  and  discharging  freight  and  passen- 
gers; and  the  sheriS^s  return  on  the  summons  states  that  "said 
OTool  and  Hill,  being  the  agents  of  defendant  at  said  Lawrence- 
burgh and  Aurora,  respectively,  who  received  and  dischai*ged 
freight  for  defendant,  and  who  made  contracts  at  said  cities  for 
and  on  account  of  defendant  for  the  shipment  and  transportation 
of  freight,  and  who  at  said  cities  receive  money  for  and  transmit 
the  same  to  defendant,  said  summons  was  served  by  reading  the 
same  to  said  O'Tool  and  Hill,  and  delivering  to  each  of  them  a 
certified  copy  thereof.  There  is  no  officer  of  said  defendant  in 
my  bailiwick.''  Deem  and  Vinton  were  not  residents  of  the  state 
of  Indiana.  O'Tool  resided  at  Lawrenceburgh,  and  Hill  resided 
at  Aurora.  The  affidavits,  so  far  as  they  relate  to  the  service  on 
O'Tool  and  Hill,  are  evasive,  and  do  not  state  facts,  but  conclu* 
sionsL  They  state  that  said  O'Tool  and  Hill  were  not  the  agents, 
general,  special,  or  otherwise,  of  appellant,  but  do  not  state  that 
they  were  not  authorized  to  transact  business  in  the  name  of  ap- 
pellant; nor  do  the  affidavits  controvert  the  statement  in  the 
return  that  O'Tool  and  Hill  received  and  discharged  freight  for 
the  defendant,  and  that  they  made  contracts  at  the  cities  of  Law- 
renceburgh and  Aurora,  respectively,  for  and  on  account  of  appel- 
lant, for  the  shipment  and  transportation  of  freight,  and  at  said 
cities  receive  money  for  and  transmit  the  same  to  appellant  We 
do  not  think  the  general  statements  and  conclusions  set  forth  are 
sufficient  to  overcome  the  return  of  the  sheriflL  The  same  do  not 
contradict,  and  can  not  be  considered  as  contradicting,  the  return 
o£  the  sheriE  We  are  of  the  opinion  that  the  service  on  O'Tool 
and  Hill  was  service  on  the  appellant,  under  the  statutes  of  this 
state,  and  gave  the  court  jurisdiction  over  the  person  of  the  ap- 
pellant The  appellant  transacts  business  at  all  the  cities,  towns, 
Vol.  1X~29 
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and  landings  in  this  state  on  the  Ohio  river,  and  this  state  has 
concurrent  jurisdiction  over  the  Ohio  river,  navigated  by  appel- 
lant's line  of  steamers,  where  the  same  forms  the  southern  boun- 
dary of  the  state.  The  court  did  not  err  in  overruling  said  mo- 
tion. {Bdiiway  Go.  v.  Owen^  48  Ind.  405;  Sl  Clair  v.  G?.,  106 
U.  S.  359;  1  Sup.  Ct  854;  Iron  Co.  v.  /Stone,  88  Mich,  464;  50  N. 
W.  889;  Works,  Jur.  819,  820.)  This  renders  it  unnecessary  for 
us  to  determine  concerning  the  service  on  Deem  and  Yinton. 

What  has  been  said  disposes  of  the  question  presented  by  the 
fourth  error  assigned.  The  fifth  error  assigned  calls  in  question 
the  action  of  the  court  in  overruling  the  demurrer  to  the  first, 
third,  fifth,  and  sixth  paragraphs  of  complaint  As  the  sixth 
paragraph  was  abandoned  by  appellee  at  the  trial,  and 
the  recovery  had  upon  the  other  paragraphs,  it  is  not 
necessary  to  consider  that  paragraph*  The  grounds  of  de- 
murrer were:  First,  that  the  court  has  no  jurisdiction  of 
the  person  of  the  defendant;  second,  that  the  court  has  no 
jurisdiction  of  the  subject-matter  of  the  action;  third,  that  neither 
one  of  the  paragraphs  of  complaint  states  facts  sufficient  to  consti- 
tute a  cause  of  action  against  defendant.  The  questions  pre- 
sented by  the  first  and  second  grounds  of  demurrer  have  already 
been  determined.  We  do  not  think  the  objections  urged  to  the 
complaint  under  the  third  ground  of  demurrer  are  tenable.  The 
fourth  paragraph  of  answer  was  a  general  denial,  and  all  the  evi- 
dence that  could  have  been  given  under  the  first,  second,  and 
third  paragraphs  of  answer  could  be  given  under  the  fourth. 
Therefore  the  error  of  the  court,  if  any,  in  sustaining  the  de- 
murrer to  said  paragraphs  was  harmless. 

The  first  clause  assigned  for  a  new  trial  is  that  the  verdict  is 
not  sustained  by  sufficient  evidence.  There  is  evidence  which 
supports  the  verdict  on  every  material  point,  and  under  the  firmly 
settled  rule  this  court  will  not  reverse  the  case  on  the  weight  of 
the  evidence.  {Lawrence  v.  Van  Buskirk  [Ind.  Sup.;  Nov.  term, 
1894],  40  K  E.  54,  and  authorities  cited.) 

The  third  reason  for  a  new  trial  is  that  the  damages  assessed 
by  the  jury  are  excessive,  and  the  fourth  reason  is  that  the  assess- 
ment of  the  amount  of  recovery  is  too  large.  The  damages  were 
assessed  at  $5,000.     Under  section  284,  Rev.  St.  1881  (section 
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285,  Rev.  St  1894),  the  damages,  may  be  assessed  at  any  amount 
not  exceeding  $10,000.  A  new  trial  can  not  be  granted  for  this 
reason,  because  the  damages  do  not  appear  at  first  blush  to  be 
grossly  excessive.  {Oity  of  Evansmlle  v.  Woriliingtony  97  Ind. 
282  ;  City  of  Aurora  v.  Biiner,  100  id.  399;  Thornt.  Ind.  Prac. 
Code,  p.  236,  note  16.) 

The  fifth  reason  for  a  new  trial  is  error  of  law  occurring  at  the 
trial  of  the  cause,  and  excepted  to  at  the  time.  It  is  claimed  that 
the  court  erred  in  permitting  appellee  to  give  evidence  as  to 
the  earnings  of  the  deceased  the  last  year  or  two  of  his  life.  The 
bill  of  exceptions  does  not  show  that  any  exception  was  reserved 
to  this  ruling  of  the  court,  and  this  question  is  therefore  not  in  the 
record. 

Appellant  offered  to  prove  by  one  Cowlishaw,  a  competent  wit- 
ness, while  on  the  stand,  that  the  class  of  men  usually  employed 
on  steamboats  as  rousters  is  a  quarrelsome,  violent,  and  fighting 
class  of  people,  which  offered  evidence  was  excluded  by  the  court. 
We  are  unable  to  see  how  such  evidence  would  avail  appellant  in 
this  case.  If  appellant,  a  common  carrier,  negligently  employed 
a  quarrelsome,  violent,  and  fighting  crew,  and  a  passenger  is  in- 
jured on  that  account,  under  the  circumstances  set  forth  in  the 
complaint,  without  fault  on  his  part,  it  would  be  no  defense 
that  the  class  of  men  usually  employed  on  steamboats  was  of  that 
class. 

Appellee,  on  the  trial,  read  to  the  jury  the  depositions  of  three 
"witnesses,  taken  by  her.  When  appellee  was  about  to  read  the 
cross-examination  appellant  objected,  stating  to  the  court,  as  the 
reason  therefor:  "That  the  cross-examination  was  testimony 
for  defendant,  and  as  such  is  controlled  by  the  defendant,  the 
same  as  if  the  witnesses  had  testified  from  the  stand,  and  defendant 
liad  refused  to  cross-examine  them.  It  is  optional  with  the  de- 
fendant to  have  the  cross-examination  of  the  witness  read  to  the 
jury.'*  This  objection  the  court  overruled,  and  permitted  the 
cross-examination  of  the  witnesses  to  be  read  to  the  jury.  This 
ruling  of  the  court  below  was  correct.  The  depositions  had  been 
taken  on  behalf  of  appellee.  Appellant  had  attended  the  taking 
of  the  depositions,  and  cross-examined  the  witnesses,  and  could 
no  more  prevent,  by  objection,  the  cross-examination  being  read 
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at  die  trial,  than  it  could  ask  .the  court  to  strike  out  and  direct 
the  jury  to  disregard  evidence  given  on  cross-examination  of  a 
witness  at  the  trial  of  the  cause. 

Appellant  claims  that  the  court  erred  in  suppressing  questions 
and  answers  of  the  depositions  of  divers  witnesses  on  motion  of 
appellee,  and  in  refusing  to  suppress  questions  and  answers  of  the 
depositions  of  divers  witnesses  on  motion  of  appellant.  The 
brief  of  appellant  doesnotrefer  to  any pageor  line  of  the  transcript 
where  any  such  rulings  were  made  by  the  court,  and  under  the 
long  and  well-settled  practice  of  this  court  the  questions  arising 
upon  such  rulings,  if  any,  are  waived. 

Another  cause  assigned  for  a  new  trial  is  that  the  court  erred 
in  giving  instructions  1,  2,  3,  4,  5,  6,  7,  8,  9,  and  10,  asked  by 
plaintiff,  to  the  jury.  Another  cause  assigned  is  that  the  court 
erred  in  refusing  to  give  thirty  instructions,  giving  the  number 
of  each,  asked  by  defendant,  to  the  jury.  It  is  not  claimed  by 
appellant  that  there  was  error  in  either  giving  each  instruction 
asked  by  appellee,  or  in  refusing  to  give  each  instruction  asked  by 
appellant  Some  of  those  given  are  admitted  to  be  correct  by  a 
failure  to  point  out  any  objection  thereto,  and  some  of  those  re- 
fused are  admitted  to  have  been  properly  refused  by  a  failure  to 
show  in  what  respect  the  court  erred  in  its  refusal  to  give  the 
same.  To  render  the  first  of  these  specifications  available  as  a 
cause  for  a  new  trial,  all  the  instructions  named  in  such  specifica- 
tion must  be  incorrect;  and  to  render  the  specification  as  to 
the  thirty  instructions  available  as  a  cause  for  a  new  trial,  all 
such  instructions  must  be  correct.  {Lawrence  v.  Van  Buskirk 
[Ind.  Sup.],  40  N.  E.  54,  and  authorities  cited.) 

Appellant  has  no  cause  to  complain  of  the  court's  modifying 
instructions  9,  11,  13,  18  and  21,  asked  by  appellant,  and  giving 
them  as  modified  to  the  jury.  Instruction  21,  as  asked,  was 
clearly  erroneous.  It  was  the  province  of  the  jury,  and  not  of  the 
court,  on  the  facts  as  stated  in  the  instruction  as  asked,  to  deter- 
mine whether  or  not  the  deceased  was  guilty  of  contributory 
negligence.  If  error  was  committed  in  giving  instruction  21  as 
modified,  it  was  in  favor  of  appellant,  and  one  of  which  appellant 
would  have  no  right  to  complain.  There  is  no  available  error  in 
the  record.      Judgment  affirmed. 
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NoTB.— ON  DEPOSITIONS. 

The  evidence  taken,  under  the  deposition  referred  to  in  the  principal 
case  was  clearly  admissible,  and  should  not  constitute  sufficient  ground 
for  a  valid  exception.  The  question  raised  is  one  of  considerable  im- 
portance, but  the  comparative  infrequency  of  this  particular  species  of 
evidence  is  sufficient  warrant  for  the  appearance  of  a  somewhat  extended 
review  of  the  subject.  In  the  interests  of  elucidati>n  it  may  be  nec- 
essary to  first  clearly  define  the  term  "deposition."  Anderson  states  that  this 
term  is  sometimes  synonymous  with  '*  affidavit"  or  "oath."  But  in  its  more 
technical  and  appropriate  sense  it  is  limited  to  the  written  testimony  of  a  wit- 
ness given  in  the  course  of  a  judicial  proceeding  at  law  or  in  equity.  (State  v. 
Dayton,  28  N.  J.  L.  64.) 

"  Deposition  "  is  a  generic  expression,  embracing  all  written  evidence  veri- 
fied by  oath,  and  thus  includes  "  affidavits ;"  but,  in  legal  language,  a  deposi- 
tion is  evidence  given  by  a  witness  under  interrogatories,  oral  or  written,  and 
usually  written  down  by  an  official  person;  while  an  affidavit  is  the  mere  vol 
untary  act  of  the  party  making  the  oath,  and  is  generally  taken  without  the 
cognizance  of  him  agalDSt  whom  it  is  to  be  used.  Tet  the  terms,  may  be  con- 
vertible, as  in  the  rules  at  law  of  the  Supreme  Court.  (Stimpson  v.  Brooks, 
8  Blatch.  456-7  1856,  Betts,  J.)    See  Anderson's  L.  D.  tit.  Deposition. 

In  somewhat  different  phraseology  a  deposition  may  be  defined  to  be  the  tes- 
timony of  a  witness  reduced  to  writing  in  due  form  of  law,  by  virtue  of  a  com- 
mission or  other  authority  of  a  competent  tribunal,  or  according  to  the  provi- 
sions of  some  statute  law,  to  be  used  on  the  trial  of  some  question  of  fact  in  a 
court  of  justice  or  other  judicial  tribunal. 

Where  a  party  offers  in  evidence  a  deposition  taken  by  his  adversary,  he 
thereby  makes  it  his  own  in  all  respects  as  if  taken  by  himself  ;  but  he  is  not 
compelled  to  read  irrelevant  portions  when  not  responsive  to  the  interroga- 
tories. (Fountain  v.  Ware,  56  Ala.  558.)  Where  the  deposition  of  a  witness 
who  does  not  reside  in  the  county  of  a  trial,  or  in  an  adjoining  county,  has 
been  taken  by  one  party,  the  fact  that  the  other  party  has  had  the  witness 
present,  and  has  examined  him  during  the  trial,  does  not  prevent  the  reading 
of  the  deposition  if  the  witness  be  not  present  when  it  is  offered,  having  been 
discharged  by  the  party  who  procured  his  attendance.  (Shirts  v.  Irons,  87 
Ind.  98.) 

The  testimony  taken  under  the  deposition  may  be  read  in  evidence  even 
where  the  duly  appointed  commissioners  of  one  of  the  parties  did  not  attend 
the  hearing.  (Pennock  v.  Freeman,  1  Watts,  401.)  And  after  it  has  been 
duly  filed,  it  is  the  property  of  the  court,  and  if  the  testimony  is  material  it 
should  be  used.  In  any  event,  either  party  may  read  the  deposition  even 
where  it  has  been  filed  by  his  opponent.  (Rucker  v.  Reid,  86  Ean.  470.)  And 
a  comparatively  recent  decision  has  gone  to  the  extent  of  holding  that  depo- 
sitions taken  in  another  court  but  between  the  same*  parties  and  in  regard  to 
the  same  subject-matter,  may  be  read  in  evidence  upon  parol  proof  of  the  ex- 
istence of  such  former  action.  (Ayers  v.  Chisum,  8  N.  M.  53.)  Certainly  it 
would  seem  to  follow  that  the  cross-examinations  of  a  witness,  even  when 
extending  to  matters  outside  the  set  phrase  of  tlie  interrogatory,  are  admissible 
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especially  when  it  appears  that  the  other  side  was  represented  by  counsel  who 
were  present  at  the  examination.  A  well  considered  Minnesota  case  has  held 
that  a  party  putting  interrogatories  or  cross  interrogatories  for  the  deposition 
(if  a  witness,  pursuant  to  stipulation,  may  decline  to  read  any  of  them  and 
the  answers,  but  if  he  does  so  they  may  be  read  by  the  other  party.  (Byers  v. 
Orensslein,  42  Minn.  3»6.)  It  is  never  competent,  at  least  in  matters  involving 
the  use  of  a  deposition,  for  either  party  to  ground  a  valid  exception  upon  hi^ 
own  omission  or  irregularity.  This  ruling  is  by  the  Supreme  Court  of  the 
United  States  in  an  early  case.  (Yeaton  v.  Fry,  9  U.  S.  335  ;  3  L.  Ed.  117.) 
And  in  a  much  later  case  the  same  distinguished  tribunal  held  that  an  objec- 
tion to  mere  matters  of  form  can  not  be  raised  for  the  tirst  time  in  the  Appellate 
Court.  (The  Samuel,  14  U.  S.  9;  4  L.  ed.  23.)  Objections  of  this  character 
are  required  by  rule  to  be  indorsed  on  the  back  of  the  deposition  before  the 
case  is  called.  (Jasper  v.  Porter,  2  McLean,  679  ;  Brooks  v.  Jenkins,  3  id. 
432.)  The  case  of  Harris  v.  Wall  (48  U.  S.  693  ;  12  L.  ed.  875).  is.  however, 
decisive  of  the  one  under  review,  and  amply  vindicates  tiie  ruling  of  the  court. 
There  it  was  distinctly  held  that  after  consent  had  been  formally  given,  the 
party  giving  that  consent  will  not  be  heard  to  o'jject  that  some  of  the  evidence 
under  it  is  incompetent.  And  it  is  well  settled  that  depositions  read  without 
objection  can  not  afterwards  be  excluded.  (Evans  v.  Hettich,  20  U.  S.  758;  5 
L.  ed.  496.)  Finally,  on  this  branch  of  the  case  we  may  observe,  that  even  if 
the  deposition  offered  in  evilence  contains  iucompjlent  and  illegal  evidence, 
this  will  not  justify  its  rejection  in  toto,  but  it  is  the  province  of  the  court  to 
point  out  and  exclude  the  inadmissible  portions.  (Hamilton  v.  Scull,  25  Mo. 
165.)  Much  of  the  contradiction  that  prevails  in  the  adjudications  upon  this 
topic  springs  directly  from  the  fact  that  our  practitioners  sometimes  fail  to  rec- 
ognize the  very  marked  line  of  cleavage  between  depositions  in  civil  and  those 
in  criminal  cases.  A  person  under  a  criminal  indictment  is,  entitled,  under 
the  organic  law,  to  be  confronted  with  the  witnesses.  And  it  may  well  be 
that  a  deposition  taken  without  the  state,  and  in  the  absence  of  the  accused — 
although  he  may  have  been  represented  by  counsel — should  be  excluded  from 
consideration  under  due  exception,  &s  infringing  his  constitutional  rights.  lam 
well  aware  that  this  dictum  has  been  disputed,  and  that  a  New  York  case  has 
decided  that  where  a  deposition  was  taken  by  consent  of  both  parties,  it  may 
be  read  on  the  trial  with  the  same  force  and  eff6ct  as  if  given  in  open  court  by 
the  witness,  and  that  such  reading  does  not  deprive  the  defendant  of  his  con- 
stitutional right  to  be  confronted  by  his  accusers.  (People  y.  Molins,  10  N.  Y. 
Supp.  180.) 

Still  there  is  very  respectable  authority  for  holding  the  contrary  view,  as  it 
has  been  definitely  decided  that  nothing  short  of  an  express  consent  will  per- 
mit the  use  of  a  deposition  against  a  person  charged  with  an  indictable  offense 
under  the  constitutional  provisions  guaranteeing  to  him  the  right  to  be  con- 
fronted with  his  accusers.     (Anderson  v.  State,  89  Ala.  12.) 

In  further  exposition  of  the  topic  under  review  I  append  a  series  of  statu- 
tory provisions,  compiled  from  competent  authorities  which  reflect  the  present 
attitude  of  the  law  regulating  the  admission  in  evidence  of  this  particular 
grade  of  testimony. 
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ProTisions  of  California  Code. — The  testimony  of  a  witness  in  this  state 
may  be  taken  by  deposition  in  an  action  at  any  time  aft«r  the  service  of  the 
summons  or  the  appearance  of  the  defendant,  and  in  special  proceedings  after 
a  question  of  fact  has  arisen  therein,  in  the  following  cases  : 

1.  When  the  witness  is  a  party  to  the  action  or  proceeding,  or  an  officer  or 
member  of  a  corporation  which  is  a  party  to  the  action  or  proceeding,  or  a 
person  for  whose  immediate  benefit  the  action  or  proceeding  is  prosecuted  or 
defended; 

2.  Wnen  the  witness  resides  out  of  the  county  in  which  his  testimony  is  to 
be  used; 

3.  When  the  witness  is  about  to  leave  the  county  where  the  action  is  to  be 
tried,  and  will  probably  continue  absent  when  the  testimony  is  acquired; 

4.  When  the  witness,  otherwise  liable  to  attend  the  trial,  is  nevertheless  too 
infiim  to  attend; 

5.  When  the  testimony  is  required  upon  a  motion,  or  in  other  case  where 
the  oral  examination  of  the  witness  is  not  required; 

6.  When  the  witness  is  the  only  one  who  can  establish  facts  or  a  fact  ma- 
terial to  the  issue ;  provided,  that  the  deposition  of  such  witness  shall  not  be 
used  if  his  presence  can  be  procured  at  the  time  of  the  trial  of  the  cause.  (See 
Cal.  Code  Civil  Procedure,  sec.  2021,  etc.) 

Indiana. — No  deposition  shall  be  read  in  evidence  of  the  trial  of  a  cause  if 
at  any  time  the  witness  himself  is  produced  in  court,  unless  the  deposition  has 
been  taken  by  the  agreement  of  the  parties  or  by  the  order  of  the  court.  (2 
Kev.  Stat.  Ind.  140.) 

When  any  action  has  been  dismissed  and  another  action  has  been  commenced 
for  the  same  cause  the  deposition  taken  in  the  first  action  may  be  used  in  the 
second,  or  in  any  other  action  between  the  parties  or  their  representatives  for 
the  same  cause;  but  it  must  appear  that  the  depositions  have  been  duly  filed  in 
the  court  where  the  previous  cause  was  pending  and  have  remained  on  file 
from  the  time  the  action  was  dismissed  until  the  time  at  which  it  was  projposed 
to  use  them.    (2  Rev.  Stat.  Ind.  144.) 

Perpetuating  testimony. — Upon  proof  of  the  death,  insanity  or  absence 
from  the  state  of  the  witness,  or  inability  by  reason  of  age  or  infirmity  to  at- 
tend, the  deposition  or  copy  thereof  certified  by  the  clerk  of  the  court  where 
the  same  is  filed  shall  be  admitted  in  evidence  in  any  court  in  the  state,  in  any 
cause  between  the  parties  named  in  the  affidavit,  or  in  any  cause  between  per- 
sons claiming  under  either  of  the  parties,  and  shall  have  like  effect  as  if  the 
witness  had  t)een  personally  present  and  h  -.d  given  oral  testimony  therein,  sav- 
ing the  right  of  exception  in  all  cases  on  account  of  the  incompetency  of  the 
witness,  or  of  any  part  of  the  testimony  contained  in  the  deposition.  (2  Rev. 
Stat.  Ind.  146.) 

loira. — The  deposition  must  show  that  the  witness  is  a  non  resident  or  such 
other  fact  as  renders  the  taking  of  the  deposition  legal,  and  no  such  deposition 
shall  be  read  on  the  trial  if  at  the  time  the  witness  himself  is  produced  in  court. 

Perpetuating  testimony.— The  court  or  judge,  if  satisfied  that  the  depo- 
aitions  have  been  properly  taken,  shall  approve  the  same,  and  order  them  to  be 
filed;  and  if  a  trial  be  had  between  the  parties  named  in  the  partition,  or  their 
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priyies  or  successors  in  interest,  such  deposition  or  certified  copies  thereof  may 
be  given  in  evidence  by  either  party,  where  the  witnesses  are  4ead  or 
insane  or  where  their  attendance  for  oral  examination  can  not  be  obtain  iX  as 
required;  but  such  depositions  shall  be  subjected  to  the  same  object!  ms  for  ir- 
relevancy and  incompetency  as  may  be  made  to  depositions  pending  an  action. 
(Iowa  Code,  Civ.  Proc.  sees.  8743,  8T50.) 

Kansas. — When  a  deposition  has  once  been  taken  it  may  be  read  in  any 
8!  age  of  the  same  action  or  proceeding,  or  ia  any.  other  action  or  proceeding 
upon  the  same  matter  between  the  same  parties,  subject,  however,  to  all  such 
exceptions  as  may  be  taken  thereto  under  the  statute.  (Com.  Laws,  Kan^ 
1879,  648.) 

Maine. — When  a  deposition  is  taken  it  shall  not  be  used  on  trial  if  the  ad- 
verse party  shows  that  the  cause  for  taking  it  no  longer  exists.  When  a  plain- 
tiff becomes  non-suit,  or  discontinues  his  suit  and  commences  another  for  the- 
same  cause  between  the  same  parties  or  their  representatives,  all  depo&itiona 
lawfully  taken  for  the  first,  may  be  used  in  the  second  suit  if  they  were  only 
filed  in  the  court  where  the  first  suit  was  pending,  and  remained  on  file  till  th» 
commencement  of  the  second.    (Rev.  Stat.  Me.  780.) 

Perpetaating  testimony. — All  depositions  recorded  as  required,  or  a  copy 
thereof  attested  by  the  register  of  deeds,  may  be  used  on  a  trial  of  any  caus» 
pending  when  the  deposition  was  taken  or  commenced  afterward,  between  the 
person  at  whose  request  it  was  taken,  and  either  of  the  persons  named  in  the 
statement  and  duly  notified,  or  those  claiming  under  either,  concerning  the- 
title,  claim  or  interest  set  forth  in  the  statement  subject  to  the  same  objections- 
as  if  originally  taken  for  the  suit.    (Rev.  Stat.  Me.  781.) 

Massacliusetts. — A  deposition  shall  not  be  used  if  it  appears  that  the  reason 
for  taking  it  no  longer  exists,  except  that  if  the  party  producing  it  in  such 
case  shows  any  sufficient  cause  then  existing  for  using  the  deposition,  it  may 
be  admitted. 

Use  of  deposition  in  another  suit. — The  provisions  are  the  same  as- 
those  6f  Michigan,  influx  omitting  the  provisions  as  to  use  on  appeal  and  add- 
ing, "provided  the  deposition  has  remained  in  the  custody  of  the  court  from 
the  termination  of  the  first  suit  until  the  conmiencement  of  the  second."  (€ten. 
Stat.  675.) 

Depositions  taken  out  of  the  state  in  any  other  manner  than  as  provided  for, 
if  taken  before  a  notary  public  or  other  person  authorized  by  the  laws  of  any 
other  state  or  country  to  take  depositions,  may  be  admitted  or  rejected  at  the 
discretion  of  the  court ;  provided  that  no  such  deposition  shall  be  admitted 
unless  it  appears  that  the  adverse  party  had  sufficient  notice  of  the  taking- 
thereof,  and  opportunity  to  cross-examine  the  witness,  or  that  from  the  circum- 
stances of  the  case  it  wiis  impossible  to  give  him  such  notice.    (Id.) 

Micliigan. — The  deposition  shall  have  the  same  effect,  and  no  other,  as  the 
oral  testimony  of  the  witness  would  have  if  given  on  the  trial ;  and  every  ob- 
jection to  the  competency  or  credibility  of  the  witness,  and  to  the  competency 
or  relevancy  of  any  question  put  to  him,  or  of  any  answer  given  by  him,  may 
be  made  in  the  same  manner  as  if  the  witness  were  personally  examined  on  the 
trial.    (2  Comp.  Laws,  Mich.,  pp.  1692.  1696  ) 


MEMPHIS  &  C.  PACKET  CO.  v.  PIKEY.  238 

Where  the  plaintiff  in  any  suit  shall  discontinue  it»  or  become  non-suit  and 
another  suit  shall  afterward  be  commenced  for  the  same  cause  between  the 
same  parties  or  their  representatives,  or  when  any  suit  shall  be  appealed,  all 
depositions  lawfully  taken  for  the  first  suit,  or  the  suit  below,  may  be  used  on 
the  second  or  on  the  appeal  in  the  same  manner  and  subject  to  the  same  condi- 
tions and  objections  as  if  originally  taken  for  the  second  suit  or  on  the  appeal ; 
provided  the  deposition  shall  have  been  duly  filed  in  the  court  below,  or  in  the 
court  where  the  first  suit  is  pending.    (3  Comp.  Laws,  Mich.,  p.  1701.) 

Minnesota. — Depositions  within  the  state. — The  provisions  are  virtually  the 
same  as  in  the  Maine  statute,  supra. 

When  an  action  is  appealed  from  one  court  to  another,  all  depositions  law- 
fully taken  to  be  used  in  the  court  below  maybe  used  in  the  Appellate  Court  in 
the  same  manner  and  subject  to  the  same  exceptions  for  informality  and  irre- 
gularity as  were  taken  to  such  depositions  in  writing  in  the  court  below.  (Z 
Minn.  Stat,  at  L.  p.  840.) 

Depositions  out  of  the  state  may  be  read  in  evidence  at  the  trial  of  the  action 
or  proceeding;  but  when  the  same  are  offered  in  evidence,  objection  may  be 
interposed  to  the  competency  of  the  witness,  or  to  any  question  put  to  him  or 
to  the  whole  or  any  part  of  his  testimony  in  like  manner  upon  the  same 
groandSy  and  with  the  like  effect,  as  if  the  witness  was  then  testifying  in  open 
court;  provided  that  no  objection  to  the  form  of  any  question  can  be  made, 
onless  such  objection  was  made  before  and  noted  by  the  officer  taking  such  de- 
position.   (3  Minn.  Stat,  at  L.  848.) 

Perpetnating  testimony. — If  any  action,  either  at  the  time  of  taking  the 
deposition  or  at  any  time  afterward,  is  pending  between  the  person  at  whose 
request  it  was  taken  and  the  persons  named  in  the  written  statement,  or  any  of 
them,  or  any  person  claiming  under  either  of  said  parties  respectively,  con- 
cerning the  title,  claim  or  interest  set  forth  in  the  statement,  the  deposi- 
tion so  taken  or  a  certified  copy  of  it  from  the  registry  of  deeds  may  be 
used  in  the  action,  in  the  same  manner  and  subject  to  the  same  conditions  and 
objections  as  if  it  had  been  originally  taken  for  the  action.  (3  Minn.  Stat, 
at  L.  844,  845.) 

Missouri. — ^Examinations  or  depositions,  properly  taken,  may  be  read  and 
used  as  evidence  in  the  cause  in  which  they  are  taken  as  if  the  witness  were 
present  and  examined  in  open  court  on  the  trial.  The  facts  which  authorize 
the  reading  of  the  deposition  may  be  established  by  the  testimony  of  the  depos- 
ing witness,  or  the  certificate  of  the  officer  takfng  it.  1st.  If  he  resides  or  is 
gone  out  of  the  state;  2d.  If  he  be  dead;  dd.  If  by  reason  of  age,  sickness  or 
bodily  infirmity  he  be  unable  to  or  can  not  safely  attend  court;  4th.  If  he  re- 
sides in  a  county  other  than  that  in  which  the  trial  is  held,  or  if  he  be  gone  to 
a  greater  distance  than  forty  miles  from  the  place  of  trial  without  the  consent, 
connivance  or  collusion  of  the  party  requiring  his  testimony;  5th.  If  he  he  a 
Judge  of  a  court  of  record,  a  practicing  attorney,  or  physician  and  engaged  in 
the  discharge  of  his  official  or  professional  duty  at  the  time  of  trial.  (Mo. 
Code  Proc.  1870,  sec.  2157.) 

Nebraska. — When  a  deposition  has  once  been  taken,  it  may  be  read  in  any 
stage  of  the  same  action  or  proceeding,  or  in  any  other  action  or  proceeding 
Vol.  IX— 80 
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upoD  the  same  matter  between  the  same  parties;  subject,  however,  to  all  such 
exceptions  as  may  be  taken  thereto. 

Perpetaatlngr  testimony.— If  a  trial  be  had  between  the  parties  named  in 
the  petition,  or  their  privies  or  successors  in  interest,  such  depositions,  or  cer- 
tifie<l  copies  thereof,  may  be  given  in  evidence  by  either  party  where  the  wit- 
nesses are  dead  or  insane,  or  where  their  attendance  for  oral  examination  can 
not  be  obtained  or  required;  but  such  depositions  shall  be  subject  to  the  same 
objections  for  irrelevancy  and  incompetency  as  may  be  made  to  depositions 
taken  pending  an  action.   (Neb.  Gen.  Stat ,  187-i,  589-596.) 

New  Jersey. — Depositions  or  duly  certified  copies  shall  be  as  competent 
evidence  in  the  cause  as  if  the  witness  had  been  examined  in  open  court  on  the 
hearing  on  trial,  proof  being  first  made  to  the  satisfaction  of  the  court  that 
such  witness  resides  or  is  out  of  the  state  or  is  dead,  or  by  reason  of  age, 
sickness  or  bodily  infirmity,  is  unable  to  attend  court.  (Rev.  Laws,  1877,  885.) 

Ohio. — The  deposition  of  a  witness  may  be  used  when  the  witness  does  not 
reside  in  or  is  absent  from  the  county  where  the  action  or  proceeding  is  pend- 
ing, or  by  change  of  venue  is  sent  for  trial;  when  the  witness  is  dead,  or  from 
age,  infirmity  or  imprisonment  is  unable  to  attend  court;  when  the  testimony 
is  required  upon  a  motion  or  where  the  oral  examination  of  the  witness  is  not 
required.    (3  Rev.  St.,  1880,  sec.  5205.) 

A  deposition  may  be  read  in  any  stage  of  the  action  or  proceeding  or  in  any 
other  action  or  proceeding  upon  the  same  matter  between  the  same  parties; 
subject,  however,  to  such  exceptions  as  may  be  taken  thereto.  (2  Rev.  Stat., 
1880,  sec.  5278.) 

Pennsylvania. — Any  deposition  which  by  the  rules  of  law  may  be  read  ia 
evidence  on  the  trial  of  the  cause  in  which  it  is  or  may  be  taken,  shall  be 
allowed  to  be  read  in  evidence  in  any  subsequent  cause  wherein  the  same 
matter  shall  be  in  dispute  between  the  said  parties  or  persons,  their  heirs,  ex- 
ecutors, administrators  or  assigns,  provided  that  such  deposition  shall  be  ad- 
mitted in  such  subsequent  cause  under  the  same  rules  and  restrictions  as  if  it 
had  been  offered  to  be  read  on  the  trial  of  the  original  cause.  (Purdon's  Di- 
gest. 425.) 

Tennessee — Depositions  may  be  opened  by  the  clerk  at  any  time  after  they 
are  filed  at  the  request  of  either  of  the  parties  or  his  attorneys,  and  copies  fur- 
nished the  parties  on  demand.  The  clerk  shall  note  on  the  deposition  the  fact 
that  it  is  opened  by  him.    (2  Tenn.  Gen.  Stat.,  art.  8870.) 

Perpetuating  testimony. — Copies  of  the  deposition,  duly  certified  by  the 
register  shall  be  received  in  evidence  at  any  time,  in  any  suit  between  the  par- 
ties mentioned  in  the  petition,  or  their  privies  in  interest  upon  proof  of  tiie 
death,  insanity  or  departure  to  some  place  unknown  of  the  witness  at  the  time 
of  the  trial.    (2  Tenn.  Gen.  Stat.,  ait.  3885.) 

In  all  cases  at  law  when  a  deposition  is  offered  as  secondary  evidence,  that 
is,  as  a  substitute  for  the  testimony  of  the  witness,  viva  voce,  it  must  appear 
that  the  witness  can  not  be  personally  procured.   (1  Greenl.  sec.  555.) 

Depositions  received  in  another  suit  are  admissible  if  the  matters  in  issue 
were  the  same  in  both  cases  and  the  party  against  whom  it  is  offered  had  full 
power  to  cross  examine  the  witness.    (8  Greenl.  sec.  553.) 
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See,  also  (1  Phil.  Et.,  230.  and  Cowen  &  Hill,  notes  to  2  Phil.,  672),  where 
it  is  said  that  the  cases  all  agree  that  the  parties  must  be  the  same,  the  issue 
miiBt  be  the  same,  and  an  opportunity  must  have  been  given  for  cross-exami- 
nation. 

The  conditions  under  which  a  party  is  permitted  and  a  magistrate  authorized 
to  take  a  deposition  de  bene  este  by  the  thirtieth  section  of  the  Judiciary  Act 


Ist.  That  the  witness  lives  at  a  greater  distance  from  the  place  of  trial  than 
one  hundred  miles. 

2d.  Or  is  bound  on  a  voyage  to  sea. 

8d.  Or  is  about  to  go  out  of  the  United  States. 

4th.  Or  out  of  such  district  to  a  greater  distance  from  the  place  of  trial  than 
one  hundred  miles  before  the  time  of  trial. 

5th.  Or  is  ancient  or  very  infirm. 

And  to  entitle  himself  to  read  the  deposition  upon  the  trial,  the  party  must 
show — 

1st.  That  the  witness  is  dead. 

2d.  Or  gone  out  of  the  United  States. 

8d.  Or  to  a  greater  distance  than  one  hundred  miles  from  the  place  where 
the  court  is  sitting. 

4th.  Or  that  by  reason  of  age,  sickness,  or  bodily  infirmity,  he  is  unable  to 
travel  and  appear  at  court. 

The  authority  or  jurisdiction  conferred  on  the  magistrate  is  special,  and 
confined  within  certain  limits  or  conditions,  and  the  facts  calling  for  the  ex- 
ercise of  it  should  appear  upon  the  face  of  the  instrument,  and  not  be  left  to 
parol  proof.    (Harris  v.  Wall,  48  U.  S.  693.) 


Fluck  et  al.  vs.  Lake. 

[New  Jersey  Equity,  35  Atl.  Rep.  648;  October  15,  1896.] 

Administrators — Sales — Accounting —  Interest — Commis- 
sions— Attorney's  fees. 

Where  an  administrator  pendente  lite  holds  stock  of  a  railroad  company,  which 
he  does  not  need  to  convert  into  money  to  enable  him  to  execute  his  trust, 
he  will  be  justified  in  selling  it  only  when  he  acts,  in  so  doing,  upon  an 
honest  and  well-founded  apprehension,  predicated  upon  the  exercise  of 
reasonable  care  and  caution,  that  to  longer  hold  it  will  endanger  or  preju- 
dice the  estate. 

One  holding  moneys  in  trust,  who  makes  use  of  them  for  his  own  purposes,  or 
suffers  them  to  remain  idle  when  they  should  be  invested,  will  be  charged 
interest  upon  them,  or  held  accouu  table  for  the  profits  made  from  their  use. 
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Commissions  to  an  administrator  will  be  rated  within  statutory  limits,  in  ac- 
cordance with  the  actual  pains,  trouble,  and  risk  which  his  faithful  per- 
formance of  his  duty  has  caused  him;  but  no  commissions  will  be  allowed 
to  him  when  he  makes  use  of  moneys  belonging  to  the  estate  for  his  own 
purposes,  and  keeps  meager  and  inaccurate  accounts,  thereby  involTing 
the  estate  in  expensive  litigation;  nor  will  payment  of  the  charges  of  his 
counsel  in  such  litigation  be  allowed  from  the  estate. 
(Byilabns  by  the  Court.) 

Appeal  from  Orphans'  Court,  Hunterdon  county. 
Chamberlain,  Baker  and  Kugler,  Judges. 

Exceptions  were  filed  by  Henry  A.  Fluck  and  Jacob  R.  Wert, 
executors  of  George  A.  Rea,  deceased,  to  the  account  of  W. 
Howard  Lake,  administrator  pendente  lite  of  said  estate.  From 
the  decree  rendered,  exceptants  appeal.     Reversed. 

The  appellants  claim  that  the  decree  is  erroneous,  because  it 
does  not  charge  the  accountant  a  greater  sum  than  $6,388.25 
for  202  shares  of  the  capital  stock  of  the  Lehigh  Valley  Railroad 
Company,  which  he  sold  in  August,  1893,  and  does  not  charge 
him  with  a  greater  sum  than  $352.50  for  interest  upon  moneys 
of  the  estate  which  he  suffered  to  lie  idle,  or  used  for  his  private 
purposes,  and  because  it  allows  him  $625.97  for  commissions  as 
administrator,  and  allows  to  his  counsel  $280  for  their  services 
upon  the  hearings  upon  the  exceptions  which  were  filed  to  his 
account,  and  because  it  allows  to  the  counsel  of  another  exceptant 
than  the  appellants,  Nora  Closterhouse,  $140. 

John  A,  Bullock,  for  appellants. 

John  K  VoorheeSj  for  appellee. 

McGill,  Ordinary. — The  evidence  shows  that  the  par  value 
of  the  stock  of  the  Lehigh  Valley  Railroad  Company  was  fifty  dol- 
lars per  share;  that  in  June,  1892,  when  the  administrator,  Lake, 
inveutoried  it  and  had  its  value  appraised,  it  was  worth  $58.50 
per  share;  that  in  the  summer  of  1893,  a  dividend  or  dividends 
having  been  passed,  its  value  fell  to  ten  or  twenty  per  cent,  below 
par;  that,  during  the  summer  of  1893,  Lake  repeatedly  declared 
to  one  of  the  appellants  that  he  did  not  propose  to  sell  the  stock. 
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but  would  hold  it,  and  turn  it  over  to  the  permanent  representa* 
lives  of  the  estate;  that  in  May^  1893,  he  contracted  to  purchase 
from  one  Caaterline  an  hotel,  at  a  place  called  High  Bridge,  for 
$10,000,  $4,000  of  which  would  be  represented  by  a  mortgage 
for  that  amount,  subject  to  which  Lake  was  to  taW  the  property, 
and  $6,000  of  which  Lake  was  to  pay  in  cash;  that  the  time  fixed 
for  the  performance  of  this  agreement  to  purchase  was  the  1st 
of  September,  1893;  that,  during  July  and  August,  Lake  endea- 
vored to  borrow  the  $6,000  needed  for  the  cash  payment;  that  on 
the  29th  of  August,  without  previous  conference  with  the  appel- 
lants, or  either  of  them,  the  accountant,  accompanied  by  his  coun- 
sel, went  to  the  office  of  the  Lehigh  Valley  Bailroad  Company  in 
Philadelaphia,  and  there  consulted  two  gentlemen,  who,  I  infer, 
were  officers  of  the  company,  and  after  talking  with  them,  and  be- 
ing advised  by  his  counsel  to  sell  the  stock,  went  to  a  firm  of 
brokers,  and  had  it  sold  for  $31.75  a  share,  which  was  its  market 
value  on  that  day;  that  although  he  had  accounts,  as  adminis- 
trator, in  two  banks  in  Flemington,  he  deposited  the  broker's 
check  for  the  proceeds  of  the  sale  of  the  stock,  on  the  31st  of  Au- 
gust, in  a  bank  at  Lambertville,  in  his  individual  name,  and  on 
the  same  day  drew  upon  that  bank  his  check,  to  the  order  of  him- 
self, for  $5,000,  and  had  it  certified  by  the  bank,  and  on  the  next 
day,  September  1st,  took  the  certified  check  to  Clinton,  and  there, 
at  the  Clinton  National  Bank,  received  for  it  that  bank's  check 
for  $5,000,  payable  to  his  own  order,  and  $500  in  cash,  which  last 
mentioned  check  he  indorsed  to  Casterline  as  part  payment  for  the 
hotel,  and  which  $500  in  cash  he  expended  to  Casterline  in  buying 
personal  property  attached  to  the  hotel;  that  the  remainder  of  the 
proceeds  of  the  sale  of  stock  was  used  by  him  for  his  own  purposes. 
The  appellants'  argument  from  these  circumstances  is  that, 
failing  to  borrow  the  $6,000  he  needed  to  enable  him  to  carry  out 
his  agreement  with  Casterline,  Lake  determined  to  sell  the  stock 
he  held  as  administrator,  and  use  the  proceeds  of  sale  for  that  pur- 
pose; and  at  the  same  time,  to  put  himself  in  a  position  to  claim 
that  he  exercised  due  care  and  an  honest  discretion  in  the  sale, 
and  thereby  to  justify  his  action,  if  it  should  thereafter  be  ques- 
tioned, he  took  with  him  to  Philadelphia  his  counsel,  and  with 
his  counsel  went  to  the  railroad  office,  to  inquire  about  the  stock; 
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also^  that  after  the  sale^  in  order  that  his  use  of  the  proceeds  of 
his  sale  might  not  be  known,  he  deposited  the  broker's  check  in 
the  Lambertville  bank,  and  took  from  that  bank  a  check,  which 
he  exchanged  at  the  Clinton  Bank  for  its  check  and  $500  in  cash, 
and  then  gave^e  check  to  the  Clinton  Bank,  and  the  cash,  to  Cas- 
terline. 

The  circumstances  proved  show  a  measure  of  clandestinity  in 
the  procedure  of  Mr.  Lal^e  which  stands  in  marked  antagonism 
to  the  truth  of  his  professions  of  good  faith  and  concern  for  the 
interests  of  his  trust,  and  leads  to  the  belief  that  his  testimony  is 
not  to  be  relied  upon.  The  inference  which  the  appellants'  ar- 
gument invokes  is,  at  least,  strong  enough  to  create  serious  doubt 
as  to  the  good  faith  of  the  administrator  in  making  the  sale,  and 
to  call  for  the  full  and  clear  disclosure  of  the  information  and  con- 
ditions which  induced  his  action;  not  from  his  mouth  alone,  but 
by  the  oaths  of  other  witnesses,  who  may  show  themselves  to  be 
entitled  to  belief.  Here  is  presented  an  administrator  pendente 
Hit,  who  did  not  need  to  se)l  the  stock  to  pay  debts,  who  could  not 
make  distribution  of  the  proceeds  of  such  a  sale  {Benson  v.  Wolf, 
43  N.  J.  Law,  78),  selling  without  previous  conference  with  the 
permanent  representatives  of  the  estate,  for  little  more  than  half 
the  inventory  valuation  of  the  stock,  under  circumstances  of  self- 
interest,  which  must  have  strongly  influenced  his  judgment,  and 
tended  to  sway  him  from  fidelity  to  his  trust,  and  then  virtually 
secreting  the  fact  of  the  sale  by  hiding  away  the  proceeds  thereof. 
To  justify  any  sale  of  this  stock,  he  should  show  that  he  acted  upon 
an  honest  and  well-founded  apprehension,  predicated  upon  the 
exercise  of  reasonable  care  and  caution,  that  to  longer  hold  the 
stock  would  endanger  or  prejudice  the  estate,  either  by  perma- 
nent decline  in  its  value,  or  by  serious  or  permanent  loss  of  income 
therefrom.  (  Qreen's  Case^,  37  N.  J.  Eq.  254.)  The  burden  of 
proof  rests  upon  him,  for  the  matter  is,  in  effect,  discharged.  It 
may  be  possible  that  a  reasonably  prudent  and  cautious  man 
would  have  sold  as  be  did;  but  as  his  sale  is  tainted  by  motives 
of  self-interest,  and  was  accompanied  by  secrecy,  much  more  is 
needed  to  satisfy  a  court  of  its  propriety  than  his  unsupported 

oath. 

It  is  difficult  to  say  what  he  should  be  charged  for  the  stock. 
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He  should  be  held  accountable,  at  the  least,  for  the  amount  he 
received  for  it,  and,  I  think,  also  for  the  difference  between  that 
price  and  a  higher  price  at  which  a  reasonably  careful  and  pru- 
dent trustee,  influenced  by  an  honest  intent  to  serve  only  the  best 
interests  of  his  trust,  would  have  sold  it  for.  If  such  a  trustee 
would  not  have  sold  it  at  all  prior  to  the  accounting,  then  he 
should  be  charged  with  the  price  he  realized  for  the  stock,  and 
whatever  additional  sum  would  be  required  to  raise  the  price 
realized  to  the  market  value  at  the  time  of  the  accounting.  The 
proofs  do  not  enable  me  to  deal  in  a  satisfactory  manner  further 
with  this  matter.  It  must  go  back  to  the  Orphans'  Court,  where 
opportunity  must  be  given  the  accountant  to  supplement  his 
proofs.  If  he  fails,  for  any  reason,  to  do  so,  he  should  be  charged 
the  difference  between  the  amount  he  realized  at  his  sale  and  the 
inventory  value  of  the  stock,  for  it  does  not  appear  that  the  stock 
was  not,  at  the  accounting,  worth  the  inventory  value. 

The  second  objection  to  the  decree  is  that  the  administrator 
should  have  been  charged  a  greater  sum  than  $352.50  for  inter- 
est upon  moneys  of  the  estate  which  he  used  for  his  private  pur- 
poses. It  is  apparent  from  a  comparison  of  the  account  which 
the  administrator  rendered  to  the  court,  with  his  bank  account 
as  administrator,  that  he  never  at  any  one  time  had  all  the  estate's 
moneys,  with  which  he  was  chargeable,  in  bank  to  his  credit  as 
administrator.  He  has  failed  to  give  any  satisfactory  explana- 
tion of  this  circumstance.  He  has  not  even  pretended  to  tell 
what  disposition  was  made  of  the  moneys  which  were  not  so  de- 
posited. An  examination  of  the  debit  and  credit  sides  of  his 
account  demonstrates  that  in  June,  1892,  he  commenced  his  trust 
with  upward  of  $2,400,  and  that  his  subsequent  receipts  main- 
tained the  surplus  in  his  hands  over  his  disbursements  at  upward 
of  $2,200  at  all  times  until  August,  when  the  surplus  rose  to 
more  than  $5,400,  and  September,  when  it  was  in  excess  of 
$5,900,  and  October,  when  it  exceeded  $7,100,  and  November, 
when  it  further  increased  to  more  than  $7,700,  and  so  remain- 
ing till,  in  January,  1893,  it  passed  $8,000,  and  in  April,  ten. 
months  after  his  appointment,  it  reached  nearly  $11,000.  In 
that  month  he  paid  a  debt  of  the  estate  amounting  to  about 
$6,000,  and  thus  had  the  surplus  reduced  to  about  $5,000. 
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Other  receipts  were  liad,  and  other  allowed  disbursements  were 
made,  until,  late  in  July,  the  surplus  stood  at  a  little  more  than 
$3,500,  the  lowest  amount  since  the  1st  of  August,  1892.  His 
subsequent  receipts,  exclusive  of  the  proceeds  of  the  sale  of  the 
Lehigh  Valley  Railroad  Company  stock,  were  in  excess  of  $1,400, 
and  his  subsequent  disbursements  were  less  than  $3,200;  leav- 
ing him,  at  the  accounting,  a  surplus  of  some  $1,700  over  the 
proceeds  of  sale  of  the  railroad  company  stock.  For  the  pur- 
pose of  paying  debts  or  making  other  legitimate  disbursements, 
the  sale  of  the  Lehigh  Valley  Railroad  Company  stock  was  not 
requisite,  nor  does  he  pretend  that  it  was.  At  the  end  of  [N^ovem- 
ber,  1893,  when  he  was  chargeable  with  more  than  $8,000,  he 
had  less  than  $50  in  bank  to  his  credit  as  administrator.  Con- 
fessedly, he  used  the  entire  proceeds  of  sale  of  the  Lehigh  Valley 
Railroad  Company  stock,  and,  I  think,  more  that  that  sum;  but 
precisely  how  much,  and  at  what  times,  and  for  what  periods, 
has  not  been  made  clear  by  the  proofs.  I  have  no  doubt  of  the 
justness  of  charging  him  interest  upon  the  proceeds  of  sale  of  the 
railroad  company  stock  from  their  receipt  to  the  date  of  the  de- 
cree in  the  accounting,  and,  resting  there,  interest  on  the  balance 
of  account  until  its  payment  to  the  appellants.  Under  the  proofs, 
I  can  not,  with  certainty  of  doing  justice,  charge  him  more.  The 
interest  upon  the  proceeds  of  the  sale  of  the  railroad  stock,  to  the 
date  of  the  decree  of  the  Orphans'  Court,  amounted  to  $374.93,  a 
sum  which  is  a  little  in  excess  of  the  interest  charged  him  by  the 
Orphans'  Court.  He  is  chargeable  with  that  interest,  not  only 
because  he  used  the  money  upon  which  the  $374.93  is  calculated, 
in  his  own  affairs,  but  also  because  it  was  to  the  interest  of  the 
estate  he  managed  that  such  money,  immediately  upon  its  re- 
ceipt, should  have  been  put  where  it  would  have  yielded  an 
income.  As  I  have  said,  Mr.  Lake  was  an  administrator  pe^i- 
dente  Kfe,  appointed  to  preserve  the  estate,  and  without  power 
to  distribute.  When  the  railroad  stock  was  sold,  the  will  contest 
was  pending  in  the  Court  of  Errors  and  Appeals.  The  sale  was 
made  more  than  two  months  before  the  argument  of  the  case  be- 
fore that  court  was  possible.  If  he  did  not  invest,  he  should,  at 
least,  have  applied  to  the  Orphans'  Court  for  direction  as  to  his 
duty  in  dealing  with  the  money.     (Revision,  p.  776,  §  113; 
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He^ld  y.  Debaud,  54  N.  J.  Eq.  000;  34  Atl.  882.)  He  was  in 
a  situation  wkere  he  should  not  have  suffered  the  moneys  to  lie 
idle  without  the  sanction  of  the  Orphans'  Court,  and  should  not 
have  mingled  them  with  his  own  funds,  or  used  them  for  his  own 
purposes.  {King  v.  Berry^  8  N.  J.  Eq.  261;  Frey  v.  Demarest, 
17  id.  71;  McKnigM 8  Executors  y,  Walsh,  28  id.  186;  id.,  on  appeal, 
24  id.  498;  Frost  v.  Dmman,  41  id.  47;  2  Atl.  926;  Hetfield  v. 
Debaud,  suprcu)  If  it  had  been  made  to  appear  that,  in  the  use 
of  the  money,  he  made  profits  greater  than  the  interest  thereof, 
he  would  have  been  chargeable  with  those  profits.  {Mc  Knights 
Executors  v.  Walsh,  supra.) 

The  appellants  further  object  to  the  allowance  of  any  commis- 
sions to  the  accountant.  The  Orphans'  Court  allowed  commis- 
aions  at  the  highest  rate  permitted  by  the  statute.  The  accounts 
this  administrator  kept  were  meagre,  and  replete  with  inaccura- 
cies and  errors.  His  testimony  respecting  his  conduct  in  the 
management  of  the  estate  was  vague  and  unsatisfactory,  and  en- 
tirely without  support  in  its  professions  of  his  care,  prudence, 
and  good  faith  in  the  sale  of  the  railroad  company  stock.  He 
used  a  large  part  of  the  moneys  belonging  to  the  estate  for  his  pri- 
vate purposes.  His  conduct  has  led  to  confusion,  and  has  thrown 
the  estate  into  an  expensive  litigation.  Commissions  are  al- 
lowed as  compensation  for  the  faithful  discharge  of  duty,  and 
their  rate,  when  they  are  allowed,  within  fixed  limits,  is  deter- 
mined by  reference  to  the  actual  pains,  trouble,  and  risk  involved 
in  the  performance  of  that  duty.  (Revision,  p.  776,  §  109.)  In 
this  case  the  authorities  are  clearly  against  the  allowance  of  any 
commissions.  {Frey  v.  Demarest,  McKnighCs  Executors  v.  Walsh. 
and  Hetfield  v.  Debaud^  supra;  Blauveli  v.  Ackei^many  23  N,  J. 
Eq.  495 ;  affirmed  on  appeal,  25  id.  470 ;  Dufford's  Executors  v. 
Smith,  46  id.  216;  18  Atl.  1805.) 

The  services  of  the  administrator's  counsel  at  the  accounting 
were  made  necessary  by  the  same  shortcomings  and  misconduct 
which  deprived  the  administrator  of  commissions,  and  I  do  not 
think  the  estate  should  be  mulcted  to  pay  these  counsel  fees. 
The  allowance  of  them  should  have  been  denied. 

I  do  not  perceive  sufficient  reason  for  interfering  with  the 
allowance  to  counsel  of  the  exceptant  Nora  Closterhouse.  It  is 
Vol.  IX— 81 
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insisted  that  her  exceptions  were  filed  in  interest  of  the  account- 
anty  but  I  do  not  find  that  this  insistment  is  sustained  by  ine 
proofs. 

The  decree  will  be  reversed,  and  the  record  will  be  remitted  to 
the  Orphans'  Court,  in  order  that  additional  proofs  may  be  taken, 
and  a  new  decree  may  be  made  in  harmony  with  the  views  I 
have  expressed. 


Anderson  et  aL  vs.  Brown  et  al. 

[Court  of  Appeals  of  Maryland,  85  Atl.  Rep.  987;  Nov.  19,  1896.] 

Construction  of  wills — Nature  of  an  estate  in  fee. 

By  the  first  and  second  clauses  of  liiswiil,  the  testator  excluded  his  son, 
William  J.,  from  any  participation  in  his  property  on  the  ground  that  his 
advancements  to  him  represented  his  full  share.  By  the  third  section,  he 
gives  his  realty  (except  a  certain  specified  lot)  to  his  wife  so  long  as  she 
remains  his  widow,  and  provides  for  the  maintenance  on  the  property 
given  to  the  wife  of  such  of  his  children  as  should  remain  at  home,  un- 
married, and  obedient.  And  at  the  death  or  marriage  of  the  widow,  the 
realty  is  to  be  divided  among  all  of  his  children  except  his  son,  William 
J.  But  in  the  case  of  the  death  of  any  of  his  children,  without  issue,  his 
or  her  share  was  to  be  apportioned  among  the  survivors.  By  the  fourth 
clause,  he  provided,  that  should  his  wife  remarry,  she  should  take  her 
thirds  only,  and  that  Uie  devises  over  or  in  remainder  should  go  into  im- 
mediate effect.  Held,  that  all  of  the  children,  except  William  J.  took  an 
estate  in  fee  as  tenants  in  common,  defeasible  as  to  each  on  his  or  her 
death  without  issue.  And  in  the  event  of  any  of  the  children  dying  with, 
out  iusue,  the  particular  interest  held  by  the  person  dying  passed  to  the 
survivor  or  survivors,  and  that  the  last  survivor  took  an  estate  in  fee 
simple. 

Appeal  from  an  order  of  the  Circuit  Court  held  in  and  for  the 
county  of  Queen  Anna 

Hope  n.  Barrollf  for  appellants. 

John  R  Brown^  Edwin  B.  Brown^  and  P.   B.  Hopper^  for  ap- 
pellees. 

Page,    J. — William  J.  Anderson  died  in  1881,  leaving  a 
widow  and  nine  children.     After  his  death  his  property  was  sold 
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A- 
under  a  decree  of  the  Circuit  Court  for  Queen  Anne's  county, 

and  the  proceeds  thereof  are  now  in  the  hands  of  the  appellees, 
trustees.  The  petitioners,  who  claim  to  be  l^ally  entitled  to 
the  fund,  all^e  in  their  petition  that  they  have  jointly  and  sever- 
ally agreed  that  each  shall  be  paid  the  proportion  to  which  they 
may  now  be  entitled,  and  to  surrender  and  release  all  their  several 
or  joint  rights  of  survivorship  to  the  said  fund,  and  to  deliver  to 
the  trustees  such  releases  as  may  be  requisite  to  discharge  them 
from  further  liability.  Whether  jthey  are  so  entitled  depends 
upon  the  construction  to  be  placed  upon  the  provisions  of  the 
will  of  the  deceased.  By  the  first  and  second  clauses  of  his  will 
the  testator  declares  his  desire  that  William  J.  Anderson,  his  son, 
to  whom  he  had  made  advancements  equal  to  hi^  full  share  of  the 
estate,  shall  not  further  participate  in  his  property;  and  that  any 
other  of  his  children  to  whom  he  should  thereafter  advance  an 
equivalent  (in  his  opinion)  of  his  or  her  full  share  shall  be  con- 
sidered as  if  he  or  she  had  never  been  mentioned  in  the  devises 
thereinafter  contained.  By  the  third  section  he  gives  his  real 
estate  (except  the  Millington  property)  to  his  wife  for  life  or 
widowhood,  and  provides  for  the  "moderate  and  proper  support 
and  maintenance  on  said  property  for  such  of  his  children  as  may 
not  receive  advancement,  so  long  as  they  shall  remain  unmarried 
and  obedient,"  etc. ;  and  at  the  death  or  marriage  of  the  widow  he 
devises  the  property  to  his  eight  children  (not  including  William), 
"to  them  and  their  heirs  and  assigns  forever,  and,  in  the  case  of 
the  death  of  any  one  of  them  without  issue  living  at  the  time  of 
his  or  her  death,  I  do  give  and  devise  his  or  her  share  to  the  sur- 
vivor or  survivors;  and  this  principle  of  survivorship  I  do  direct 
to  apply  not  only  to  the  original  but  to  all  accretions  by  survivor- 
ship until  the  death  of  any  and  all  of  such  children  as  may  die 
without  issue  at  the  time  of  his  or  her  death."  By  the  fourth 
clause  he  desires  his  wife  shall  take  her  thirds  only,  if  she  marry 
again;  and  that,  subject  thereto,  the  devises  "over  or  in  remainder 
shall  go  into  immediate  effect."  By  the  fifth  he  directs  the  Mil- 
lington property  to  be  sold,  and  of  the  proceeds  one-third  to  hia 
wife,  and  the  residue  to  the  children  named  in  the  third  clause 
of  his  will  to  whom  he  shall  not  have  made  advancements.  By 
the  sixth  he  disposes  of  his  personalty  to  his  wife  for  life  or 
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widowhood,  "to  keep  together"  for  managing,  etc.,  the  real  es- 
tate, and  at  her  death  or  marriage  to  be  divided  among  the  chil- 
dren mentioned  in  the  third  clause  who  have  received  no  ad- 
vancement. "In  case  of  the  death  of  any  such  child  or  children 
before  the  death  of  their  mother  without  issue,  the  part  he  would 
take  to  go  to  the  survivors.  In  case  of  the  death  of  any  one  leav- 
ing issue,  the  issue  to  take  the  parent's  place  in  the  division." 
And  by  the  seventh  and  last  clause,  in  case  his  wife  shall  marry, 
she  is  to  receive  her  thirds  in  his  personal  estate,  and  the  be- 
quests to  the  children  to  take  immediate  effect. 

The  appellees  contend  that  under  a  proper  construction  of  this 
will  the  petitioners  can  not  effectively  release  the  trustees,  and  are 
not  entitled  to  have  distribution  of  the  fund,  because  the  testa- 
tor intended  that  the  defeasibility  attaching  to  the  several  shares 
should  continue  till  the  last  child  died  without  issue;  and  there- 
fore, to  effectuate  that  intention,  in  case  of  the  death  of  one  or 
more  with  issue  living,  and  then  the  death  of  one  or  more  or  all 
of  the  others  without  issue,  the  issue  of  the  predeceased  children 
would  take  a  proportional  part  of  the  share  or  accretions  thereof 
of  the  ones  so  dying  without  issue;  and  also,  in  case  all  the  chil- 
dren mentioned  in  the  third  item  of  the  will  died  without  issue, 
the  line  of  succession,  as  provided  by  the  will,  would  be  ex- 
hausted, the  fee  simple  be  defeated,  and  a  contingency  not  contem- 
plated by  the  testator  would  arise;  and  the  property  would,  in  that 
event,  pass  to  such  heirs  at  law  of  the  testator  as  would  answer 
the  description  when  the  contingency  happened.  Now,  the  de- 
termination of  this  question  thus  presented  is  purely  a  matter  of 
what  the  testator  himself  intended.  If  a  general  intent  can  be 
gathered  from  a  fair  consideration  of  the  whole  will  when  taken 
in  connection  with  the  relations  of  the  testator  to  the  objects  of 
his  bounty,  such  intent  must  prevail,  unless  some  positive  rule  of 
law  intervene  to  prevent.  Here  the  devise  is  to  the  eight  chil- 
dren in  fee  as  tenants  in  common,  and,  in  the  event  of  the  death  of 
any  one  of  them  without  issue  living  at  the  time  of  his  death,  then 
his  share  to  the  survivor  or  survivors.  If  the  word  "survivor" 
is  to  be  taken  in  its  ordinary  meaning,  it  is  obvious  that  no  one  can 
take  but  one  who  answers  the  description  of  the  parties  nanaed 
as  devisee,  viz.,  the  survivor  or  survivors  of  the  eight  children 
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named  in  the  third  clause  of  the  will.  {Turner  v.  Withers,  2S 
Md.  41 ;  JHoate  v.  Moaie,  16  Jur.  1010.)  Now,  to  meet  this  dif- 
ficulty, and  to  carry  out  the  intention  which  it  is  insisted  is  to  be 
found  in  the  will,  the  appellees  argue  the  word  "survivor"  should 
be  regarded  in  this  case  as  synonymous  with  "other."  It  is  un- 
doubtedly true  that,  in  order  to  carry  out  the  intention  of  the  tes- 
tator, this  has  sometimes  been  done.  "But,"  says  Eedfield,  in 
his  treatise  on  Wills  (vol.  2,  3d  ed.  p.  272),  "it  seems  to  be 
now  established  by  numerous  decisions  that  the  same  rule  of  con- 
struction will  be  applied  to  the  word  'survivors'  as  to  any  other. 
It  will  be  received  in  its  natural  and  literal  import,  unless  there  is 
something  in  the  context  or  attending  circumstances  tending  to 
a  different  conclusion."  "To  construe  it  as  equivalent  to 
'other,' "  said  the  Lord  Chancellor  Lyndhurst,  in  Crowder  v. 
SUme  (3  Kuss.  217),  "is  a  construction  which  the  court  may 
sometimes  be  compelled  to  adopt  in  order  to  accomplish  the  in- 
tention which  appears  on  the  whole  will."  (2  Jarm.  Wills,  ed. 
1861,  648.)  All  the  cases  to  which  we  have  been  referred,  or 
which  we  examined,  in  which  "survivor"  has  been  construed  as- 
the  equivalent  of  "other,"  appear  to  have  been  so  decided  be- 
cause there  was  something  in  the  will  to  make  it  clear  that  the 
testator  intended  the  issue  of  predeceased  children  to  take;  or  be^ 
cause  some  other  clearly  expressed  intention  would  otherwise  be 
rendered  inoperative.  We  refer  to  some  of  the  cases:  Wihnot 
v.  Wilmoif  8  Ves.  10 ;  Ranelagh  v.  Banelagh^  2  Mylne  &  K.  441 ; 
Leeming  v.  Sherratty  2  Hare,  14;  Alton  v.  Brooks^  7  Sim.  204; 
Marriott  v.  AbeU^  Ix  R  7  Eq.  478 ;  Badger  v.  Gregory^  L.  R  8 
Eq.  78 ;  Benn  v.  Benn,  29  Ch.  Div.  844 ;  Pomfret  v.  Graham,  19 
id.  191;  In  re  Usticke,  85  Beav.  888;  Nevill  v.  Boddam,  28  id. 
554. 

In  7\trist  V.  Herbert  (28  Law  T.  [N.  S.]  490),  we  have  from  the 
lord  chancellor  the  following  remark  (whether  it  can  be  taken 
as  a  rule  of  construction  or  not,  it  commends  itself  as  sound,  and 
pertinent  to  this  case) :  "It  is,"  said  he,  "not  a  safe  mode  of  con- 
struction to  take  a  single  reason  which  contributed  to  a  conclusion 
in  a  particular  case,  and  elevate  it  into  a  canon  of  construction^ 
which  is  to  rule  all  other  cases  to  which  that  reason  alone  would 
apply."     The  word  "survivor"  or  "survivors"  "are  to  be  taken 
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in  their  natural  or  primary  sense,  except  when  there  is  some  rea- 
son which  justly  leads  to  another  conclusion."  In  this  case, 
the  scheme  of  the  will  is  fully  apparent,  and  is  maintained  consist- 
ently to  the  end  of  the  instrument.  After  excluding  those  of 
his  children  who  had  received  or  should  receive  advancements, 
and  giving  an  estate  for  life  or  widowhood  to  his  widow  in  all 
his  property,  real  and  personal  (except  the  Millington  lot),  he 
devises  his  whole  estate,  by  several  clauses,  to  his  eight  children, 
whom  he  names,  in  fee,  with  a  conditional  limitation,  viz.,  that, 
if  any  one  die  without  issue  living  at  has  death,  his  share  to  go  to 
the  survivor  or  survivors;  and  the  concluding  part  of  the  third 
clause  then  declares  "that  the  accumulations  and  accretions  shall 
be  affected  by  the  same  principle  of  survivorship."  Now,  we  can 
find  in  this  devise  no  intention  on  the  part  of  the  testator  to  do 
more  than  divide  his  property  among  those  of  his  children  who 
had  received  no  advancements.  If  one  died  leaving  issue,  such 
issue  are  to  take  the  parent's  share;  if  without  issue,  then  the  share 
is  to  go  to  the  surviving  children.  In  the  sixth  clause,  in  dispos- 
ing of  his  personalty,  his  language  is  unmistakable.  In  case  of 
the  death  of  any  child  or  children  before  thfe  death  of  their 
mother,  without  issue,  the  part  he  would  take  to  go  to  the  sur- 
vivors. In  case  of  the  death  of  any  one  leaving  issue,  the  issue 
to  take  the  parent's  place  in  the  division.  It  is  obvious  that  the 
parent  would  take  only  such  share  as  he  would  be  entitled  to  at 
the  period  of  his  death ;  and,  if  this  be  so,  nothing  could  come  to 
the  issue  of  predeceased  children,  except  that  which  the  parent 
possessed  or  was  entitled  to  at  the  time  of  his  death.  We  do  not 
think  there  is  anything  in  the  language  relating  to  the  accretions 
which  affects  this  construction.  The  testator  had  already  stated 
how  he  desired  the  corpus  of  his  estate  to  go,  and  now  he  de- 
clares that  he  desires  the  same  rule  of  transmission  shall  apply 
to  the  accretions.  There  is  no  gift  over  in  any  part  of  the  will, 
in  the  event  of  the  death  of  all  the  children  without  issue.  He 
had  given  the  whole  estate  to  them  in  fee  as  tenants  in  common, 
with  cross  remainders  between  them;  so  that  the  survivor  or 
survivors  should  take  these  shares  of  those  who  died  without  issue 
living  at  the  time  of  their  death.  "We  do  not  think  the  argument 
is  sound  that  the  estate  of  the  last  survivor  would  be  defeated 
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upon  his  death  without  leaving  issue.  The  master  of  the  rolls 
dealt  very  effectively  with  a  contention  of  this  kind  in  Maden  v. 
Taylor  (45  Law  J.  Ch.  572).  There  the  devise  was  to  trustees 
in  trust  for  four  nieces  for  their  respective  lives,  as  tenants  in 
common;  on  the  death  of  any  of  them,  to  the  children  of  the  per- 
son so  dying;  and  on  the  death  of  any  without  issue,  then  to  the 
''survivor  or  survivors."  "Does  any  one,"  says  he,  "doubt  that 
a  gift  to  the  survivor  of  ten  people  of  a  sum  of  money,  or  an  es- 
tate with  no  previous  gift  at  all,  vests  the  sum  of  money  or  estate 
absolutely  in  the  last  liver?  It  is  quite  true  that  the  last  liver  does 
not  survive  himself,  but  he  survives  all  the  rest,  and  in  that  sense 
is  a  survivor."  Much  stress  was  laid  by  the  appellees  upon  the 
cases  of  Voe  v,  Wainewright  (5  Term  R  427),  and  Smitfi  v.  Os- 
borne (6  H.  L.  Cas.  876).  These  properly  belong  to  a  particular 
class  of  cases,  in  which  Waite  v.  LiUlewood  (8  Ch.  A  pp.  70); 
Wake  V.  VaraJi  (2  Ch.  Div.  855),  and  many  others  cited  in  chap- 
ter 47,  2  Jarm.  Wills,  may  be  included.  As  a  resume  of  them  all, 
that  learned  author  says:  "It  may,  therefore,  apparently  be 
taken  as  settled  with  regard  to  the  class  of  cases  now  under  consid- 
eration that,  in  order  to  read  the  expression  ^survivors'  as  meaning 
^others,'  there  must  be  a  gift  over,  or  some  other  indication  of 
manifest  intention  to  oust  the  ordinary  interpretation."  In  the 
case  of  Wake  v.  Varah  {supra),  the  devise  was  to  trustees  to  pay 
the  income  equally  among  his  three  children  during  their  respec- 
tive lives;  at  the  death  of  each  his  share  to  go  to  his  issue;  and, 
if  any  child  died  without  issue,  then  to  the  survivor  or  survivors 
during  their  respective  lives;  and,  if  all  died  without  issue,  then 
for  the  representatives  of  the  survivor.  It  was  held  there  was  a 
fair  inference  that  there  should  be  equality  "between  the  stirpes,^* 
but  this  conclusion,  it  was  expressly  stated,  did  not  follow  from 
the  use  of  the  words  "survivor  or  survivors,"  but  the  next  provi- 
sion supplied  the  necessary  clue,  viz.,  the  gift  over.  But  even 
the  ultimate  gift  over  is  not  always  sufficient  ground  for  altering 
the  construction  of  the  words,  when  no  other  reason  can  be  found 
for  so  altering.  {Tunst  v.  Heiiert,  siiprcu)  In  this  closs  of  cases 
much  im})ortance  is  laid  on  the  peculiar  devise,  viz.,  that  the  first 
taker  receives  only  a  life  estate,  with  remainder  to  survivors,  and, 
on  failure  of  issue,  an  ultimate  gift  over.     In  such  cases  cross 


248  PROBATE  REPORTS  ANNOTATED. 

remainders  between  the  siii-pes  would  be  created  in  order  to  ef* 
fectuate  the  intention  of  the  testator  to  provide  as  much  for  the 
issue  as  for  the  children.     In    -Doe  v.   Wainewright,    the  court 
said  that  the  meaning  of  the  word  "surviving,"  standing  in  this 
context,  is  that  on  the  death  of  one  child  without  issue  that  por- 
tion shall  go  to  the  "surviving  line  of  heirs."       {In  re   Corbett's 
Trusts^  Johns.  Eng.  Ch.  597.)     But  in  the  case  at  bar  these  fea- 
tures are  wanting.     The  children  here  take  estates  in  fee,  in  com- 
mon defeasible  on  the  death  of  any  one  without  leaving  issue; 
and  there  is  no  gift  over  on  an  entire  failure  of  issue.     In  this 
state,  however,  a  doctrine  broader  even  than  that  recognized  in 
these  cases  seems  to  have  been  laid  down  in  the  case  of  Turner  v. 
Wdihers   (23  Md.  18).     There  the  testator  devised  his  real  and 
personal  estate  to  his  wife  and  five  children,  to  each  one-sixth 
part  for  life,  and,  in  case  either  died  without  children  or  descend- 
ants alive  at  his  or  her  decease,  the  part  of  the  one  so  dying  to  be 
divided  among  the  remaining  children  for  their  lives;  in  case 
of  death  with  children,  then  to  the  children  per  stirpes,  and  not 
per  capita  ;    and  in  case  of  the  death  of  all  the  children  without 
issue,  over  to  another  in  fee.     One  of  the  children  died  in  1852, 
leaving  children,  and  1860  another  died,  without  children;  and 
the  question  was  whether,  under  the  will,  the  issue  of  the  child 
who  died  in  1852  were  entitled  to  a  share  of  the  estate  of  the 
child  who  died  in  1860.     Here,  then,  were  many  of  the  conditions 
upon  which  the  English  courts  have  construed  the  devise  to  cre- 
ate cross  remainders  between  the   stirpes,  as  well  as  between  the 
children.     But  this  court  held  that  the  issue  of  the  child  dying 
in  1852  could  not  take  as  devisees  under  the  will,  nor  by  descent 
from  their  parent, — not  by  descent,  because  the  parent  had  only 
a   life  estate;  not  under  the  will,  because  the   remainder   was 
granted  by  the  terms  of  the  will  to  his  "remaining  children." 
And  no  one  could  take  by  purchase  as  devisee  under  the  will 
unless  he  answered  to  the  "description  of  the  parties  as  devisees." 
Under  the  will  in  this  case  we  are  of  opinion  the  petitioners  men- 
tioned in  the  third  item  took  an  estate  in  fee  as  tenants  in  common, 
defeasible  as  to  each  on  his  or  her  death  without  issue,  in  which 
event  the  share  of  the  person  so  dying  passed  to  the  survivor,  so 
that  the  last  survivor  took  his  estate,  including  that  which  sur: 
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vived  to  him,  in  fee  absolutely.     For  these  reasons  we  must  re- 
verse the  decree  of  the  lower  court,  and  remand  the  cause  for 
further  proceedings  in  conformity  with  the  views  herein  ex- 
pressed. 
Decree  reversed,  and  cause  remanded. 


Emery  et  al.  vs.  Haven  et  cU. 

[Supreme  Court  of  New  Hampshire.  35  Atl.  Rep.  940;  March  16, 1895.] 

Testamentary  power — Execution  intention. 

A  rule  of  interpretation  that  defeats  more  often  than  it  effectuates  the  inten- 
tion of  the  appointor  is  no  longer  recognized  in  the  state  of  New  Hamp- 
shire. And  the  law  will  look  to  the  evidence  in  the  case  for  the  ascertain- 
ment of  that  intention  rather  than  to  any  arbitrary  rules  of  construction. 

Where  there  is  nothing  in  the  context  of  the  will  to  show  a  different  intention, 
a  power  to  dispose  of  a  remainder  expectant  on  a  life  estate,  is  duly  exer- 
cised by  a  devise  couched  in  the  following  language :  **  All  the  rest^ 
residue,  and  remainder  of  my  estate  and  property  of  every  description." 

S.  W.  Emery^  for  the  trustees. 
C,  E.  Batchelder^  for  the  sona 
t/.  aS,  H.  Frink,  for  the  daughters. 

Alfred  W.  Haven  conveyed  certain  property  to  the  plaintiffs, 
upon  the  following,  among  other,  trusts:  If  his  wife,  Margaret, 
should  survive  him,  "the  trustees  *  *  *  shall  pay  to  her, 
during  her  life,  one-third  part  of  the  net  rent,  income  and  profits 
of  the  said  trust  fund,  and  on  her  death  shall  convey  and  dis- 
tribute one-third  share  of  the  capital  of  said  trust  fund,  as  the 
said  Margaret  shall  by  her  last  will,  or  by  an  instrument  in  the 
nature  of  a  will,  attested  by  two  credible  witnesses,  direct  or  ap- 
point, and,  in  default  of  such  testamentary  provision,  shall  con- 
vey and  distribute  the  same,  to  her  heirs  at  law  absolutely.'* 
Margaret  survived  Alfred,  and  died  testate,  March  4,  1891, 
leaving  two  sons  and  two  daughters.  Her  last  will,  dated  June 
Vol.  IX— 82 
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16,  1886,  contained  the  following  residuary  clause:  "All  the 
rest,  residue,  and  remainder  of  my  estate  and  property,  of  every 
description,  I  give,  devise,  and  bequeath  to  my  two  daughters, 
Katherine  M.  Haven  and  Ellen  B.  Haven,  in  equal  shares,  and  to 
the  survivor  of  them,  and  to  the  heirs  and  assigns  of  said  sur- 
vivor, in  fee  simple."  She  had  property  aside  from  her  interest 
in  the  trust  fund.  She  made  a  prior  will,  dated  January  13, 
1886,  containing  substantially  the  same  provisions.  The  sons, 
claiming  that  the  power  was  not  executed  by  the  last  will,  offered 
to  prove  that  a  few  days  after  making  the  first  will  the  testatrix 
expressed  a  fear  that  her  share  of  the  trust  fund  would  pass  by 
the  residuary  clause  to  her  daughters,  and  induced  them  to  make 
an  agreement  under  seal,  dated  January  27,  1886,  as  follows: 
"We,  the  undersigned,  residuary  legatees  under  the  will  of  Mar- 
garet H.  Haven,  dated  January  13, 1886,  do  hereby  acknowledge 
that  the  intent  of  the  said  Margaret  in  disposing  of  the  residue 
of  her  estate  as  therein  mentioned  was  not  to  include  her  share 
in  the  capital  of  the  trust  fund  created  by  Alfred  W.  Haven,  our 
father,  now  deceased,  by  his  deed  dated  January  9,  1862,  but 
that  said  share  should  go  to  said  Margaret's  heirs  at  law,  and  that 
said  will  was  not  an  execution  of  the  power  contained  in  said  deed 
to  dispose  of  said  share;  and  we  hereby  severally  release  any  and 
all  claim  we  may  severally  have  under  said  will  to  said  share  of 
said  trust  fund  to  the  respective  heirs  at  law,  and  we  severally 
agree  to  make  no  claim  upon  said  Margaret's  estate  for  said  share 
of  said  capital  under  said  residuary  clause  in  her  will,  and  to 
claim  only  our  respective  rights  therein  as  heirs  at  law.  And 
we  do  further  severally  agree  to  make  and  execute  any  and  all 
papers,  receipts,  releases,  or  other  documents  that  may  be  neces- 
sary or  proper,  or  which  may  hereafter  become  necessary,  in 
order  to  effectuate  the  intention  of  said  Margaret  not  to  dispose 
of  said  share  by  her  will."  The  agreement  was  delivered  to  the 
testatrix,  who  had  control  of  it  until  her  decease.  The  daughters 
claim  that  the  power  was  executed  by  the  residuary  clause  of 
Margaret's  last  will. 

Chase,  J.— It  was  held  in  Kimball  v.  Society  (65  N.  H.  139; 
23  Atl.  83-85),  that  a  testator's  power  to  dispose  of  a  remainder 
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expectant  upon  his  life  estate  is  executed  by  his  devise  of  prop- 
erty described  in  his  will  as  "my  estate,"  when  it  appears  from 
competent  evidence  that  he  used  those  words  as  a  description  of 
all  the  property  he  had  power  to  dispose  of.  In  the  appointor's 
will  there  was  no  mention  of  the  power,  nor  of  the  property  to 
which  it  related,  and  he  had  other  property  upon  which  the 
will  operate.  The  ancient  common  law  rule  on  the  sub- 
ject {OoU  V.  Bishop  of  Coventry,  Hob.  140b;  Denn  v.  Eoake, 
6  Bam.  &  C.  720)  was  not  followed,  although  it  had  been  recog- 
nized in  Bell  v.  Ttvilight  (22  N.  H.  500,  517),  and  adopted  in 
Burleigh  v.  Clough  (52  id.  267).  A  rule  of  interpretation 
that  defeats  more  often  than  it  effectuates  the  intention  of  the 
appointor  (see  citations  of  counsel  in  Kimball  v.  Society j  65  N.  H. 
144;  23  Atl.  83-85)  is  not  now  enforced  in  this  state.  The 
law  looks  to  the  competent  evidence  bearing  upon  the  question 
for  the  ascertainment  of  intention,  rather  than  to  arbitrary  rules 
of  construction,  {Edgerly  v.  Barker,  66  N.  H.  434;  31  Atl.  900, 
902,  and  authorities  cited.)  The  question  for  consideration, 
therefore,  is,  what  intention  in  respect  to  the  execu^tion  of  the 
power  does  the  competent  evidence  show  that  the  testatrix  ex- 
pressed by  the  residuarj'  clause  of  her  will?  Before  considering 
the  question,  it  is  necessary  to  determine  whether  the  testimony 
offered  by  the  sons  is  to  be  taken  into  account.  If  the  testatrix 
had  declared  in  positive  and  unmistakable  terms,  orally  or  in  writ- 
ing, that  she  did  not  intend  to  execute  the  power  by  the  residuary 
clause  of  her  first  will,  the  declaration  could  not  be  considered  in 
the  interpretation  of  either  will.  {IMey  v.  Titcomh,  63  N.  H. 
129 ;  HoiU  v.  HoiU,  id.  475 ;  3  Atl.  604.)  Her  expression  of 
fear  that  her  will  would  be  misconstrued  on  this  point,  and  her  act 
in  inducing  the  daughters  to  make  the  agreement  of  January 
27,  1886,  are  equally  incompetent.  The  testatrix  had  all  the 
fruits  of  the  trust  property  so  long  as  she  lived,  and  at  her  decease 
it  was  to  descend  to  her  heirs,  unless  she  disposed  of  it  by  will. 
She  had  as  complete  and  absolute  testamentary  power  over  the 
property  as  she  had  over  any  property  that  she  owned.  Such  use, 
power,  and  provision  in  respect  to  descent  would  impress  one 
unfamiliar  with  the  technical  rules  of  law  as  amounting  to  prac- 
tical ownership.     The  phrase,  "all  the  rest,  residue,  and  remain- 
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der  of  my  estate  and  property,  of  every  description,"  would  be 
understood  by  such  a  person  to  include  property  so  held.  There 
is  nothing  in  the  language  of  the  will  tending  to  show  that  the 
testatrix  did  not  intend  to  execute  the  power,  except  the  absence 
of  terms  specifically  referring  to  the  power  or  the  property  to 
which  it  related.  The  probability  that  she  regarded  the  phrase, 
"my  estate  and  property  of  every  description,"  as  descriptive 
of  all  property  which  she  could  dispose  of  by  will,  accounts  for  the 
absence  of  more  specific  terms.  The  fact  that  she  owned  other 
property  upon  which  the  will  operated  does  not  conflict  with  this 
view.  She  intended  to  dispose  of  all  property  (not  disposed  of 
by  previous  provisions  of  the  will)  over  which  she  had  the  power 
of  disposition,  whether  by  reason  of  ownership,  or  by  reason  of 
authority  from  the  owner,  and  used  language  sufficiently  broad 
to  indicate  such  intention.  Similar  reasons  have  led  the  court 
of  Massachusetts  to  adopt  the  rule  that  a  general  residuary  devise 
will  operate  as  an  execution  of  a  power  to  dispose  of  property 
by  will,  unless  there  is  something  to  show  that  such  was  not  the 
testator's  intention.  {Oumston  v,  Bartlett,  149  Mass.  248;  21 
N.  R  878,  and  authorities  cited;  Hassam  v.  Hazeuy  156  Masa 
93;  30  N.  E.  469.)  The  same  rule  has  been  established  by  stat- 
ute in  England  and  in  New  York.  (1  Vict.  ch.  26,  §  27;  4 
Rev.  St.  N.  Y.,  8th  ed.,  p.  2450,  §  126;  Hutton  v.  Benkard,  92 
N.  Y.  295 ;  Mott  v.  Ackerman,  id.  589 ;  Trust  Co.  v.  lAvingsUmy 
133  id.  125;  30  K  E.  724.)  The  conmion  law  rule  has  been 
reluctantly  followed  in  Connecticut  by  a  divided  court.  {Hollis- 
ter  v.  Sfiaw,  46  Conn.  248.)  The  daughters  are  entitled  to  the 
third  of  the  trust  fund  over  which  the  testatrix  poseessed  the 
power. 

Case  discharged. 

Dos    C.  J.^  did  not  sit.     The  others  concurred^ 
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Chilcott  et  al.  vs.  Hart  et  al. 

[Supreme  Court  of  Ck>lonido,  45  Pac.  Rep.  391 ;  April  20,  1896.] 

Common  law — How  par  recognized. 

Under  a  Colorado  statute  which  enacts  that  "  The  common  law  of  England,  so 
far  as  the  same  is  applicable  and  of  a  general  nature,  and  all  acts  and 
statutes  of  the  British  parliament,  made  in  aid  of  or  to  supply  the  defects 
of  the  common  law  prior  to  the  fourth  year  of  James  the  First  (excepting 
certain  designated  statutes),  and  which  are  of  a  general  nature,  and  not 
local  to  that  kingdom,  shall  be  the  rule  of  decision,  and  shall  be  considered 
as  of  full  force  until  repealed  by  legislative  authority."  Common  law 
decisions  will  govern  the  ruling  of  the  courts.  And  it  further  appears, 
that  by  the  enactment  above  referred  to,  the  rule  against  perpetuities,  as  at 
present  administered  by  the  English  court  is  enforceable  in  this  Jurisdic- 
tion in  the  absence  of  special  legislation  on  the  subject. 

Appeal  from  an  order  of  the  District  Court  entered  at  a  term 
held  in  and  for  the  county  of  Pueblo. 

John  M,  Waldron  and  W.  t.  HiUhouse,  for  appellants. 

Charles  E.  Oast  and  H.  A.  Dubbsylov  appellees. 

Campbell,  J.  (after  stating  the  facts).  The  plaintiffs  claim  that 
this  action  is  to  quiet  their  title  to  real  estate,  and  is  maintainable 
under  section  255  of  the  Code  of  Civil  Procedure,  of  which  the 
following  is  a  copy :  "  An  action  may  be  brought  by  any  person 
in  possession,  by  himself  or  his  tenant,  of  real  pioperty,  against 
any  person  who  claims  an  estate  therein  adverse  to  him  for  the 
purpose  of  determining  such  adverse  claim,  estate  or  interest" 
The  defendants,  on  the  contrary,  assert  that,  notwithstanding  this 
claim  of  plaintiffs,  the  primary  object  of  the  action  is  to  obtain  a 
decree  to  annul  and  declare  void  the  will  of  Senator  Chilcott, 
which  a  court  of  equity  is  powerless  to  grant,  even  under  the 
sweeping  provisions  of  this  law,  and  that  the  decree  sought  by 
plaintiffs  to  quiet  their  title  would  be  only  incidental  to  the  main 
relief  asked.  In  form  the  complaint  seems,  in  part,  at  least,  to 
Ite  one  to  quiet  title;  but,  whatever  the  plaintiffs  may  claim  as  to 
the  character  of  the  action,  the  necessary  result  of  the  decree,  ^ 
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in  plaintiffs'  favor,  would  be  to  declare  the  will  void^  and  set 
aside  the  probate  thereof,  and,  as  incidental  thereto,  or  rather  as 
a  necessary  result  of  tlie  main  object,  to  declare  the  title  to  be 
in  plaintiffs.  This  cause  has  been  elaborately  argued  by  counsel, 
both  orally  and  in  printed  briefs.  The  discussion  has  taken  a 
wide  range,  but  in  the  opinion  may,  for  convenience,  be  grouped, 
as  it  was  by  counsel  in  argument,  under  four  general  heads,  in- 
volving the  following  four  propositions:  First  What  is  the 
effect  of  the  valid  probate  of  a  will  as  to  the  validity  of  the  de- 
vises of  real  estate  contained  in  the  will?  Second.  Are  the 
heirs  at  law,  who  have  received  the  benefits  of  devises  of  real 
property,  alleged  to  be  void  on  the  ground,  of  public  policy,  es- 
topped to  dispute  their  validity?  Third.  Is  the  present  action 
maintainable  under  section  255  of  the  Ckxle  of  1887  ?  Fourth. 
Are  the  devises  of  real  estate  contained  in  this  will  in  violation 
of  the  rule  against  perpetuities,  and  are  they  so  repugnant,  con- 
tradictory, and  inconsistent  as  to  render  the  will  void  for  uncer- 
tainty ? 

In  view  of  the  conclusion  which  we  have  reached,  the  determi- 
nation of  the  questions  involved  in  the  first  and  second  proposi- 
tions is  neither  necessary  to  our  decision  nor  of  value  to  the  par- 
ties, in  so  far  as  their  rights  under  the  will  are  concerned.  For 
this  reason  we  refrain  from  an  expression  of  opinion  upon  them. 
Strictly,  the  decision  upon  the  third  question  is  not  necessary, 
but,  lest  our  silence  might  be  interpreted  as  a  recognition  of  the 
right  asserted,  we  pass  upon  it  also.  It  is  conceded,  at  the  outset, 
that  unless  this  action  fairly  comes  within  the  purview  of  the  code 
provisions  above  quoted,  it  is  not  maintainable  under  the  general 
jurisdiction  of  a  court  of  equity ;  for,  in  the  absence  of  a  permis- 
sive statute,  a  court  of  equity  will  not  entertain  a  suit  to  quiet 
title  at  the  instance  of  a  plaintiff  in  possession  against  a  defendant, 
unless  the  latter  has  unsuccessfully  prosecuted  several  successive 
actions  of  ejectment.  (1  Pom.  Eq.  Jur.  §  246 ;  8  id.  § 
1894.)  But  it  is  claimed  that  this  statute  is  broad  enough 
to  include  this  action.  It  is  significant  that,  although  this  or 
a  similar  provision  is  to  be  found  in  the  reformed  procedure 
of  the  various  states  since  it  was  originally  adopted  in  New 
York,   no  case  has   been  cited  by  counsel,    nor  have  our   re- 
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searches  (which  have  been  considerable)  enabled  as  to  find 
a  precedent  for  the  right,  under  this  section,  of  an  heir  to 
have  the  will  of  his  ancestor  declared  void,  and  its  probate  can- 
celed, and  his  title,  clouded  by  such  will,  quieted.  While  this  is 
not  decisive  of  the  question,  it  is,  nevertheless,  persuasive  reason 
for  the  non-existence  of  the  right  We  do  not  think  the  legisla- 
ture intended  to  give  such  a  remedy,  but  that  the  effect  of  the 
statute  is  to  enlarge  the  jurisdiction  by  permitting  the  institution 
of  a  suit  to  quiet  title  by  a  plaintiff,  even  though  he  has  not  sue* 
cessf uUy  defended  against  several  successive  actions  in  ejectment 
Moreover,  to  give  jurisdiction  of  any  action  fairly  embraced 
within  this  section,  the  plaintiff  must  be  in  possession,  actual  or 
constructive.  In  some  of  the  states  the  possession  must  be  ac- 
tual ;  in  others,  constructive  possession  satisfies  the  statute. 

From  the  complaint  it  appears  that  Hart,  under  the  power  given 
him  in  the  will,  has  been  managing  the  estate  as  an  entire  prop- 
erty, and  as  to  some  of  the  real  estate  he  holds  the  actual  posses- 
sion, and  assumes  to  have  constructive  possession  of  the  residue. 
The  plaintiffs  do  not  claim  that  they  are  in  actual  possession,  but 
alleged  that  they  are  seized  of  the  property  and  in  possession 
thereof  as  heirs  at  law,  upon  the  ground  that  the  will  is  void. 
Under  our  statutes,  a  will  devising  real  estate  must  be  probated 
the  same  as  a  will  bequeathing  personalty,  and  the  proceedings  in 
the  courts  of  this  state  are  precisely  the  same  in  both  casea  The 
record  of  the  will,  duly  certified,  and  the  probate  thereof,  are  re- 
ceived as  evidence  of  the  title  of  real  estate  therein  devised,  the 
same  as  is  the  record  of  deeds  to  real  estata  (Gen.  St  1388, 
§  232;  1  Mills'  Ann.  St,  §  467.)  The  appellants  concede  that, 
if  the  will  is  valid,  the  executor  and  trustee  under  this  will  would 
be  clothed  with  the  legal  possession  of  all  the  property,  but  con- 
structive possession  can  not  be  in  two  antagonistic  persons  at  the 
same  tima  To  ns  it  seems  a  reasonable  construction  to  hold  that 
the  effect  of  a  valid  probate  of  a  will  devising  real  estate,  until 
such  probate  is  duly  set  aside,  or  the  will  declared  void  in  an  ap- 
propriate proceeding,  is,  at  least,  to  confer  upon  the  executor  con- 
structive possession  of  all  of  the  real  estate  devised  until  the  estate 
is  settled;  and  then,  as  in  this  case,  upon  the  trustee  of  the  de- 
visees until  the  trust  is  fully  performed.   Plaintiffs  can  not,  in  the 
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very  aotion  which  they  bring  to  quiet  their  title  as  the  result  of 
the  obtaining  of  a  decree  declaring  the  will  void,  be  heard  to  saj 
that,  as  heirs,  they  are  constructively  in  possession  of  the  real  es- 
tate devised  in  the  will.  The  allegation  of  their  complaint  there- 
fore, that  they  are  in  possession  as  heirs  at  law,  must  be  considered 
as  controlled  by  the  other  allegations  of  the  complaint,  which,  as 
a  matter  of  law,  we  hold  show  that  the  possession  which  the  plain- 
tiffs must  have  in  order  to  maintain  this  action  is  in  one  of  the 
defendants  as  trustee.  For  this  reason  alone  the  judgment  must 
be  affirmed;  but  by  both  parties  we  are  urged  to  pass  upon  the  main 
question  in  the  case, — the  validity  or  invalidity  of  the  devises. 
While  contrary  to  our  practice  to  decide  questions '  not  necessary 
to  be  determined,  though  presented  in  the  record,  yet  in  the  pres- 
ent instance  the  questions  have  been  so  thoroughly  argued  upon 
two  different  occasions,  and  as  the  decision  upon  this  point  must 
ultimately  be  made,  we  have  concluded  to  decide  this  question  in 
order  to  save  costs  to  the  litigants,  and  to  avoid  useless  consump- 
tion of  time  by  the  courts.  The  validity  of  this  will  is  attacked 
upon  two  general  grounds :  First,  because  of  incurable  uncertain- 
ties in  several  of  its  material  provisions  which  are  inseparably 
connected  with  the  general  plan  of  testamentary  dispositions;  and, 
second,  that  it  is  in  violation  of  the  rule  against  perpetuities.  Pur* 
auing  this  order  in  the  discussion  it  will  materially  shorten  the 
opinion  and  more  clearly  bring  out  the  respective  contentions  of 
the  parties,  as  well  as  illustrate  the  general  sobeme  of  the  testatori 
to  set  out  in  h(zc  verba  the  provisions  attacked  and  those  which 
throw  light  upon  the  merits  of  the  controversy.  In  item  S  all  the 
testator^s  personal  property,  if  any,  left  after  the  payment  of  debts, 
is  bequeathed  to  his  three  children,  share  and  share  alike.  In 
item  5  the  real  estate  is  devised  to  the  executor  and  his  successors 
in  trust,  upon  these  conditions :  After  providing  out  of  the  income 
of  the  real  estate  for  the  paymeht  of  taxes,  insurance,  repairs,  and 
one  or  two  small  annuities,  the  will  directs  that:  "The  residue  of 
the  income  of  my  said  real  estate  shall  be  divided  equally  among 
my  said  three  children,  share  and  share  alike,  and  to  be  distrib- 
uted monthly;  *  *  *  and  at  the  death  of  the  last  of  my  said 
three  children  the  title  to  the  said  real  estate  shall  pass  to  nnrl  be- 
oome  vested  in  their  heirs  as  follows :  One-third  to  the  surviving 
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•cliildren  of  Harry  Clay  Chiloott  and  their  heirs  forever;  one-third 
to  the  surviving  children  of  Melvin  Scott  Chiloott  and  their  heirs 
forever ;  one-third  to  the  surviving  children  of  Kate  Price  and 
their  heirs  forever ;  and  in  case  either  of  my  said  children  shall  die^ 
leaving  no  surviving  hudxmd  or  wife  or  children^  then  his  or  her  share 
of  the  income  of  the  said  real  estate  shaU  be  equally  divided  and  dis- 
tributed^ one-half  to  each  of  the  surviving  children:  provided,  never- 
theless, that  in  case  my  said  children  should  desire  to  avail  them- 
selves of  the  privilege  of  improving  said  real  estate,  and  thereby 
increase  the  value  of  said  property,  and  the  revenue  derived  there- 
from, they  may,  if  they  can  amicably  agree  upon  a  division  of 
said  property,  divide  it  into  three  equal  parts,  each  one  choosing 
one-diird  of  said  property,  which  part  so  chosen  by  him  or  her 
shall  be  the  part  or  portion  of  said  property  which  shall  descend 
to  and  become  vested  in  his  or  her  children  at  his  or  her  death,  as 
heretofore  provided"  Then  follows  a  provision  that  the  executor 
shall  collect  the  income,  and  from  the  whole  amount  collected 
shall  deduct  the  amount  of  the  annuities,  taxes,  eta,  and  shall 
pay  over  the  balance  to  the  three  children,  to  each  the  amount 
oollected  from  his  or  her  portion  of  said  real  estate  so  divided. 
The  condading  portion  of  this  item  is  as  follows :  ^'  That  in  case 
of  a  division  of  said  property  the  income  therefrom  shall  never- 
theless in  all  respects  be  distributed  and  disposed  of  as  heretofore 
first  provided,  in  jointure."  The  eighth  item  is:  ''It  is  my  will 
that  none  of  the  income  derived  from  the  said  real  estate  shall  be 
improperly  used  ;  and  if  in  the  judgment  of  my  executor  herein- 
after named  such  income  is  being  improperly  expended  by  either 
one  of  said  children,  then  it  is  my  will  that,  after  amply  providing 
for  the  wants  of  such  child,  and  his  or  her  family,  he  withhold  the 
residue,  and  reinvest  the  same  in  Pueblo  real  estate,  or  place  it  at 
interest,  as  he  may  deem  best  for  the  parties  interested.^^  The  ob- 
jections uiged  under  this  first  ground  of  attack  relate  to  the  clauses 
of  the  will  which  we  have  above  italicized. 

This  is  an  action  to  overthrow,  not  to  construe,  the  will.  Unless 
these  items  of  the  instrument  claimed  to  be  invalid  are  so  uncer- 
tain as  to  admit  of  no  rational  interpretation,  and,  besides,  so  in- 
separably connected  with  the  other  parts  of  the  will  as  that,  if 

stricken  therefrom,  the  general  scheme  of  the  testator  will  be  de*- 
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feated,  the  will,  as  a  whole,  should  not  be  adjudged  void.  The 
general  principle  has  been  thus  expressed:  '*If  several  trusts  are 
created  by  a  will,  which  are  independent  of  each  other,  and  each 
complete  in  itself,  some  of  which  are  lawful  and  others  unlawful^ 
and  which  may  be  separated  from  each  other,  the  illegal  parts, 
although  void  for  uncertainty,  may  be  cut  off,  and  the  legal  ones 
permitted  to  stand."  {TUden  v.  Green,  180  N.  Y.  29;  28  N.  R 
880.)  In  connection  with  this  subject,  there  are  two  fundamental 
maxims  well  to  bear  in  mind.  One  is  that  the  heir  at  law  shall 
not  be  disinherited  by  conjecture,  but  only  by  express  words  or 
necessary  implication.  (Schouler,  Wills,  2d  ed.,  §  479.)  An- 
other is  that  the  will  of  the  testator,  if  expressed  in  elear  and  un- 
ambiguous language,  must  prevail,  even  though  it  disinherits  the 
heirs.  The  tendency  of  the  more  recent  decisions  is  to  give  effect 
to  testamentary  dispositions  which,  under  the  former  technical 
decisions,  would  have  been  held  void  for  uncertainty.  (1  Jarm. 
Wills,  ed.  1861,  p.  880  et  seq.)  Judge  Bedfield,  in  his  valuable 
work  on  Wills  (vol.  2,  p.  886),  says:  "In  very  few  cases  are 
wills  so  defective  and  confused  as  to  be  incapable  of  being  brought 
into  harmony  and  intelligible  meaning  by  fair  and  allowable 
construction  within  the  ordinary  range  of  judicial  administra- 
tion; and  it  is  clearly  the  duty  of  courts  to  uphold  every  contract^ 
and  especially  every  instrument  of  a  testamentary  character^ 
where  the  thing  can  fairly  be  done;  and  it  is  little  creditable 
to  courts  to  evade  just  responsibility  in  such  cases  by  shield- 
ing themselves  behind  some  antiquated  case,  which  might 
seem  to  justify  a  decision  against  its  validity  on  the  ground  of 
uncertainty,  when,  at  the  same  time,  every  member  of  the  court 
is  convinced,  from  the  words  of  the  will,  what  the  testator  must 
have  intended,  and  that  he  could  have  meant  nothing  else.  We 
should  at  the  same  time  deprecate  that  latitudinarian  mode  of 
construction  whereby  courts  have  attempted  to  bridge  over  every 
chasm  in  the  language,  however  broad  and  impenetrable,  by  a 
lawless  resort  to  conjecture,  based  upon  no  recognized  canons  of 
construction."  Bearing  in  mind  these  general  principles,  an  ex- 
amination of  this  will  discloses  that  the  primary  object  of  the 
testator  was  that  ultimately  his  grandcliildren,  living  at  the  time 
of  the  death  of  the  last  one  of  his  three  children,  should  have  the 
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fee-simple  title  of  all  his  real  estate;  and,  second,  until  the  con- 
tingency should  happen  when  the  title  finally  vests,  that  his  three 
children  meanwhile  should  have  the  income  therefrom.  There  is 
no  uncertainty  as  to  the  meaning  of  the  provision  for  the  grand- 
children, or  of  the  main  item  relating  to  the  application  of  the 
income  to  the  children;  but  it  is  only  as  to  certain  methods  for 
the  distribution  of  the  income  upon  the  happening  of  some  possi- 
ble contingency  that  the  uncertainty  is  said  to  attach.  The  dis- 
cretionary power  in  item  eight  given  to  the  trustee  to  withhold 
from  any  of  the  children  of  the  testator  who  should  improvidently 
spend  his  or  her  share  such  amount  as  the  trustee  should  deter- 
mine, and  the  power  to  invest  the  portion  withheld  "for  the  bene- 
fit of  the  parties  interested,''  and  the  provision  in  item  five  for  an 
amicable  division  by  the  three  children  of  the  real  estate,  and  the 
payment  to  each  child  of  the  income  from  his  allotted  share, 
coupled  with  the  closing  provision  for  distribution  of  the  income 
in  jointure,  as  first  provided,  notwithstanding  such  division  into 
three  equal  parts  be  made  of  the  income  bearing  property,  and 
the  method  provided  in  the  same  item  in  case  of  the  death  of  one 
of  the  children — and  not  in  the  contingency  of  the  death  of  two 
— for  distributing  the  share  of  such  deceased  child  in  a  certain 
specified  way,  are,  each  and  all,  subordinate  or  subsidiary  to  the 
two  main  provisions  of  the  will  hereinbefore  referred  to,  and  re- 
late merely  to  the  manner  of  the  distributing  of  the  income  in 
case  of  the  happening  of  certain  specified  thinga  In  no  sense  are 
they  so  connected  with  the  main  provisions  and  interdependent 
as  that,  if  one  should  fall,  the  others  would  likewise  fall.  While 
we  are  not  impressed  with  the  uncertainty  which  appellants  pro- 
fess to  discover  in  these  subordinate  provisions,  it  is  sufficient  to 
say  that,  if  the  contingencies  should  happen,  in  which  event  only 
the  meaning  of  these  items  would  become  practical  questions,  and 
there  should  then  be  any  doubt  in  the  mind  of  the  trustee,  or  dif- 
ference of  opinion  between  the  respective  claimants  of  the  income, 
as  to  who  are  "the  parties  interested"  for  whose  benefit  the  income 
was  invested,  or  as  to  the  meaning,  if  any,  of  "in  jointure"  in  the 
clause  where  it  occurs,  or  what  should  be  done  with  the  income 
after  the  death  of  two  of  the  children,  in  the  circumstances  stated, 
instead  of  the  death  of  one  only,  as  the  provision  is  said  to  cover, 
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a  resort  to  a  coart  exercising  equitable  jariadiction  for  a  con* 
struction  of  these  items  would  be  proper,  aad  we  apprehend  there 
would  not  be  much  difficulty  iu  harmonizing  the  different  pro- 
visions, or  carrying  out  the  intention  of  the  testator.  If,  however, 
we  should  agree  with  appellants  that  each  one  of  these  items  is 
incapable  of  enforcement;  and  therefore  void  for  uncertainty,  we 
are  clearly  of  opinion  that  all  of  them  might  be  stricken  from  the 
will  without  impairing  its  integrity  as  a  whole,  or  without  affect- 
ing the  general  scheme  of  the  testamentary  disposition,  or  inter- 
fering with  or  defeating  the  evident  intent  of  the  testator.  (2 
Schouler,  Wills,  pt  6,  ch.  1.) 

The  important  question  in  the  case  is  still  to  be  determinei 
A  mere  reading  of  the  will  shows  that  the  ultimate  vesting  of  the 
fee  in  this  estate  is  postponed  until  the  termination  of  the  lives  of 
three  designated  persons  in  being,  viz.,  the  three  children  of 
the  testator,  who  were  living  at  the  time  of  his  death.  Upon  the 
death  of  the  last  of  the  three  the  fee  vests,  as  provided  in  the  will, 
in  the  then  surviving  grandchildren.  The  contention  of  appel- 
lants is  that  this  disposition  of  property  is  void  in  this  state,  in 
that  it  violates  the  rule  against  perpetuities,  which,  under  the  com- 
mon law  as  in  force  in  Colorado,  prohibits  the  suspension  of  the 
fee  for  a  longer  period  than  that  of  one  designated  life  in  being. 
There  is  no  statutory  provision  touching  this  subject,  and  no  deci- 
sion of  this  court  in  point  The  case  is  one  of  first  impression  in 
this  state.  It  is  conceded  by  appellants  that  in  no  state  of  the 
Union  where  the  common  law  prevails,  in  the  absence  of  a  con- 
flicting statute  regulating  the  subject,  would  this  will  be  held 
void  on  the  ground  indicated;  and  also  that,  under  the  common 
law  of  England  of  the  present  day,  this  will  would  be  declared 
valid.  By  an  elaborate  historical  argument,  however,  counsel 
seeks  to  except  Colorado  from  the  operation  of  the  common  law 
as  generally  understood  in  this  country,  and  asks  this  court  to 
apply  to  this  will  the  rules  of  the  common  law  as  counsel  says  it 
was  prior  to  the  fourth  year  of  James  I  (1607).  The  general 
outline  of  the  argument  is  this:  Independent  of  the  statute,  the 
principles  of  the  civil  law  would  form  the  groundwork  of  juris- 
prudence in  Colorado.  The  English  common  law  has  become 
incorporated  in  our  general  municipal  law  as  the  result  of  the 
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following  act  of  the  general  assembly :  "The  common  law  of  Eng- 
land, so  far  as  the  same  is  applicable  and  of  a  general  nature^ 
and  all  acts  and  statutes  of  the  British  parliament,  made  in  aid  of 
or  to  supply  the  defects  of  the  common  law  prior  to  the  fourth  year 
of  James  the  First  (excepting  certain  designated  statutes),  and 
which  are  of  a  general  nature,  and  not  local  to  that  kingdom,  shall 
be  the  rule  of  decision,  and  shall  be  considered  as  of  full  force 
until  repealed  by  legislative  authority."  (Gen.  St.  1883,  §  197; 
Mills's  Ann.  St.  §  4184.)  The  construction  of  this  statute  by  ap- 
pellants is  that  the  common  law  as  it  existed  and  was  defined  in 
the  courts  of  England  prior  to  the  fourth  year  of  James  I,  only, 
was  incorporated,  and  that  subsequent  decisions  of  the  English 
courts,  as  well  as  acts  of  the  British  parliament,  have  no  force  in 
this  state.  By  the  principles,  both  of  the  civil  and  the  common 
law  prior  to  the  reign  of  James  I,  and,  for  that  matter,  nearly 
a  century  thereafter,  the  common  law,  as  expounded  by  the 
courts,  would  have  declared  invalid  such  a  testamentary  disposi- 
tion as  this  will  makes,  for  it  postpones  the  vesting  of  a  fee  for  a 
longer  period  than  one  designated  life  in  being.  Any  modifica- 
tion or  enlargement  of  the  common  law,  however,  by  judicial  con- 
struction, or  by  acts  of  the  British  parliament,  is  inoperative  in 
Colorado,  as  contrary  to  the  spirit  and  letter  of  our  statute,  above 
cited;  and  it  is  only  by  the  development  of  the  rule  against  per- 
petuities made  by  decision  of  the  house  of  lords  in  1666  in  TTie 
Duke  of  Norfolk's  Case  (3  Ch.  Cas.  1),  and  from  time  to  time  fol- 
lowed by  the  English  courts  from  that  time  to  the  present,  that 
it  was  permitted  to  suspend  the  vesting  of  the  fee  for  the  period  of 
one  or  more  lives  in  being  and  twenty-one  years  and  a  fraction 
thereafter.  It  is  said  that  the  policy  of  our  laws  and  the  princi- 
ples of  our  public  policy  unite  in  forbidding  recognition  to  the 
extension  of  the  rule  prevailing  during  the  reign  of  James  I,  and 
therefore,  as  a  question  of  judicial  policy,  untrammeled  by  con- 
siderations of  stare  decisis,  we  are  asked  to  enunciate  a  rule  for  this 
state  restricting  executory  devises,  or  any  testamentary  disposi- 
tion, or  real  estate  suspending  the  fee  or  fettering  alienation  to  a 
period  not  exceeding  that  of  one  enumerated  life  in  being.  The 
appellees  question  the  soundness  of  the  appellants'  deduction 
of  this  rule  from  the  authorities  cited,  and  deny  the  historical  ac- 
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curacy  of  the  argument.  However,  they  insist  that  the  rule 
always  was  confined  to  executory  devises  proper,  and  to  some 
classes  of  contingent  remainders,  in  certain  circumstances,  and 
never  applied  to  a  vested  remainder,  such  as  is  the  estate  devised 
to  the  grandchildren  in  this  will.  But  if  the  character  of  the 
estate  in  question  comes  within  the  rule  against  perpetuities,  as 
being  a  contingent  remainder  or  an  executory  devise  proper,  they 
insist  that  the  devise  nevertheless  is  valid  within  the  rule  of  the 
common  law  in  force  at  the  present  day  in  this  state,  and  that  the 
construction  put  by  appellants  upon  our  statute  adopting  the  com^ 
mon  law  is  forced  and  unnatural,  contrary  to  the  general  under- 
standing of  the  profession,  and  opposed  to  the  decisions  of  other 
states  enforcing  the  common  law  under  the  authority  of  similar 
statutes.  It  is  not  always  easy  to  determine  whether  a  limitation  is 
a  vested  or  a  contingent  remainder.  In  cases  of  doubt  courts 
lean  towards  holding  it  as  vested,  rather  than  contingent,  if  con- 
sistent with  sound  construction.  (2  Feame,  Rem.  ch.  2,  p.  200.) 
Here  a  particular  freehold  estate  in  trust  is  granted  to  Hart  and 
his  successors,  with  the  remainder  over  to  such  of  the  grand- 
children of  Senator  Chilcott  as  are  living  at  the  time  of  the  death 
of  the  last  of  the  testator's  three  children.  This  limitation  is 
not  an  executory  devise,  nor  is  it  a  vested  remainder;  for  the  per- 
sons in  whom  the  fee  will  ultimately  vest  are,  in  the  nature  of 
things,  dubious  and  unascertainable  so  long  as  any  one  of  the 
three  children  is  alive.  It  follows  that  until  the  death  of  the  last 
child  the  grandchildren  who  will  take  are  uncertain,  and  hence 
the  remainder  is  a  contingent  remainder, — contingent  in  respect 
to  the  persons  who  will  take.  The  same  reason,  therefore,  exists 
for  the  application  to  it  of  the  rule  against  perpetuities  as  to  an 
executory  devise  proper,  which,  however,  does  not  apply  to  a 
vested  remainder.  (Gray,  Perp.  §  205.)  See  McArthur  v.  Scotl, 
(113  U.  S.  340;  5  Sup.  Ct.  652),  on  this  and  other  points  in  the 
case.  (2  Feame,  Rem.  p.  185;  2  Bl.  Comm.,  3d  ed.  ch.  11;  2 
Washb.  Real  Prop.,  4th  ed.  bk.  2,  ch.  4;  20  Am.  &  Eng.  Enc. 
Law,  p.  858    et  seq.) 

Our  examination  of  the  authorities  cited  (all  of  which  are  col- 
lated in  Gray  on  Perpetuities)  leads  to  the  conclusion  that  the 
reasons  upon  which  were  based  the  earliest  English  decisions  de- 
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elaring  certain  testamentary  dispositions  of  property  void  as 
against  public  policy  were  t^at  the  estates  so  devised  were  in- 
alienable or  indestructible.  The  rule  had  its  origin  in  connec- 
tion with  executory  devises  of  chattels  real,  and  not  of  freehold 
estates;  but,  no  suggestion  that  the  invalidity  of  a  future  limita- 
tion of  real  estate  is  dependent  upon  its  remoteness  appears  until 
much  later  than  the  case  of  SmitJi  v.  Warren  (Cro.  Eliz.  688,  de- 
cided in  1599).  (Gray,  Perp.  §  147.)  Its  application  to  limita* 
tions  of  real  property,  was  extended  and  became  practically 
necessary  when  such  limitations  were  held  to  be  inalienable  in 
order  to  restrain  the  indefinite  tieing  up  of  estates.  Up  to  Man- 
ning's Case  (1609,  8  Coke,  94b),  an  executory  devise  after  a  life 
term,  like  one  after  an  indefinite  failure  of  issue,  was  supposed 
to  be  bad  as  a  limitation;  but  Manning's  Case  made  them  both 
good ;  and  in  Bennet  v.  Lewknor  (1616,  1  Rolle,  356),  is  there 
found  the  first  notion  of  remoteness  as  an  objection  to  limita- 
tion. In  Child  V.  Baylie  (1628,  Cra  Jaa  459 ;  2  Rolle,  129), 
one  of  the  judges  announced  the  principle  that  the  validity  of  an 
estate  on  condition  precedent  depended  not  on  the  character, 
but  on  the  time  of  the  contingent  event.  But  this  rule  was  dis- 
countenanced by  the  other  judges,  and  was  not  even  formulated 
as  a  rule  till  a  later  date,  and  never  became  firmly  established 
on  this  principle,  says  Prof.  Gray,  until  the  great  case  of  the 
Duke  of  Norfolk  was  decided  in  the  house  of  lords  in  1685.  (3 
Ch.  Cas.  1,  34.) 

Coimsel  for  appellants  rely  upon  the  case  of  PeUs  v.  Brown 
(1620,  Cro.  Jac.  590;  2  Rolle,  196,  216),  as  establishing  the  doc- 
trine for  which  they  contend.  This  case  has  been  referred  to 
by  some  of  the  judges  and  the  text-writers  as  the  foundation  of 
this  branch  of  the  law,  and  undoubtedly  had  great  influence  in 
moulding  it;  but  we  think  that  Prof.  Gray  has  demonstrated, 
what  a  reading  of  the  case  itself  shows,  that  it  is  not  entitled  to 
that  distinction,  although  it  had  great  influence  upon  the  doc- 
trine in  question,  for  it  is  apparent  from  a  reading  of  the  case 
that  the  court  uses  the  term  "perpetuity"  in  its  original  sense  of 
^^indestructible"  or  "inalienable,"  and  not  in  the  sense  of  "re- 
moteness of  time."  Even  in  this  case,  as  reported  in  1  Eq.  Cas. 
Abr.  p.  187,  it  is  said  that  the  devise  in  question  is  good,  as  the 
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contingency  would  happen  within  the  compass  of  lives  then  in 
being.  It  is  proper,  however,  to  say  that  this  case  is  badly  re* 
ported,  and  is  not  stated  the  same  way  by  the  various  reporters. 
This  brief  discussion  is  pertinent  in  this  connection,  for  to  main- 
tain their  position  counsel  for  appellants  must  show  from  the 
English  decisions  that  prior  to  1607  the  law,  as  then  imderstood^ 
would  have  rendered  the  devise  now  before  us  void  because  the 
vesting  of  the  fee  is  too  remote  in  time.  But  the  result  of  the 
authorities,  as  we  have  just  stated,  is  that  prior  to  1607  the  only 
reason  given  by  the  judges  for  declaring  void  the  devises  of  a  con- 
ditional estate  was  on  account  of  their  character  as  inalienable 
or  indestructible,  and  not  that  the  vesting  of  the  fee  was  too  long- 
postponed.  It  was  not  until  about  1620 — thirteen  years  after 
the  period  to  which,  counsel  for  appellants  claim,  we  are  limited 
to  the  enforcement  of  the  common  law — that  we  meet  with  the 
suggestion  of  remoteness  as  an  objection.  From  the  very  first 
suggestion  with  which  we  meet  down  to  the  time  of  the  Dvke  of 
Norfollcs  Case^  in  1685,  there  was  a  gradual  development  and 
unfolding  of  the  doctrine,  the  first  definite  enunciation  of  which 
was  that  the  postponing  of  the  vesting  of  a  fee  for  the  period  of 
one  designated  life  in  being  was  good ;  and  finally,  in  the  leading 
case  of  the  Duke  of  Norfolk,  this  period  was  said  to  be  for  a  life 
or  lives  in  being,  when  the  doctrine  was  thus  expressed:  "A 
future  interest  might  be  limited  to  commence  on  any  contingency 
which  must  occur  within  lives  in  being."  (Gray,  Perp.  §  170.) 
Thereafter  the  rule  was  gradually  extended  so  as  to  cover  the  time 
necessary  for  the  birth  of  the  posthumous  children,  and  the 
minority  of  a  person  who  was  under  age  at  the  termination  of 
the  life  or  lives  in  being,  until  finally,  in  England,  as  well  as  \v^ 
all  of  the  states  of  the  Union  which  have  adopted  the  conunoa 
law,  and  where  the  matter  is  not  regulated  by  statute,  it  may  be 
said  that  a  future  estate  by  way  of  testamentary  disposition  may 
now  be  made  to  commence  after  the  termination  of  a  preceding 
estate  granted  for  the  life  or  lives  of  persons  in  being  and  twenty- 
one  years  and  nine  months  thereafter.  If  the  estate  devised  in 
Senator  Chilcott's  will  is  void,  it  is  not  because  of  the  fact  that 
we  have  adopted  the  common  law  as  understood  in  England 
prior  to  1607,  and  not  afterwards,  and  that  such  conmion  Uw^ 
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probibited  the  suspension  of  the  vesting  of  the  fee  for  a  period 
longer  than  the  life  of  one  designated  life  in  being,  for  we  do  not 
find  that  such  a  rule  was  then  in  force.  The  rule  against  per- 
petuities was  of  slow  growth,  and  in  its  development  it  was  for  no 
considerable  period,  if  at  all,  that  the  time  was  thus  limited  to 
one  life  only.  The  common  law  thus  being  a  constant  growth, 
gradually  expanding  and  adapting  itself  to  the  changing  condi- 
tions of  life  and  business  from  time  to  time,  what  the  law  is  at 
any  particular  time  must  be  determined  from  the  latest  decisions 
of  the  courts;  and  the  recognized  theory  is  that,  aside  from  the  in- 
fluence of  statutory  enactments,  the  latest  judicial  announcement 
of  the  courts  is  merely  declaratory  of  what  the  law  is  and  always 
has  been.  We  are  at  liberty,  therefore,  if  not  absolutely  bound 
thereby,  to  avail  ourselves  of  the  latest  expression  of  the  English 
courts  upon  any  particular  branch  of  the  law,  in  so  far  as  the 
same  is  applicable  to  our  institutions,  of  a  general  nature  and 
suitable  to  the  genius  of  our  people,  as  well  as  to  consult  the 
English  decisions  made  prior  to  1607.  But  the  general  rule 
against  perpetuities,  as  we  have  stated  it,  as  existing  in  this  coun^ 
try  in  the  absence  of  special  statutory  enactment,  was  well  known 
when  our  legislature  enacted  the  statute  upon  the  subject  of  the 
common  law.  Our  statute  is  practically  a  literal  transcript  of 
the  Illinois  statute  of  1845  (Rev.  St.  111.  1845,  p.  337),  and  of 
the  Illinois  statute  of  1874  (Rev.  St.  111.  1874,  p.  269;  1  Starr 
&  C.  Ann.  St.  p.  663);  and,  with  the  exception  of  the  words,  "so 
far  as  the  same  is  applicable  and  of  a  general  nature,"  is  substan- 
tially the  same  as  the  Illinois  act  of  1819  (2  Scam.  697).  The 
original  of  these  acts  seems  to  have  been  in  Virginia,  and  prior  to 
the  enactment  in  Illinois  was  adopted  in  Indiana  in  1807.  Our 
act  was  passed  originally  in  1861,  and  re-enacted,  with  slight 
changes,  in  1868,  which  re-enactment  is  in  force  at  the  present 
time.  Reloads  v.  Rhoads  (48  III.  239)  and  Waldo  v.  Oummings 
(45  id.  421),  decided  in  1867,  were  cases  calling  for  an  announce* 
ment  of  the  rule  against  perpetuities,  and  the  court,  in  effect, 
held  that  under  this  statute  the  English  common  law,  as  found' 
in  the  reports  since  1607,  as  well  as  before,  constituted  the  rule 
of  decision  in  Illinois,  so  far  as  it  is  general  and  applicable  to  the 
condition  of  things  there  existing;  and  it  was  accordingly  held 
Vol.  IX-84 
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that  the  law  in  that  state,  where  there  was  no  statute  concerning 
perpetuities,  permitted  a  testator  to  make  a  devise  of  real  estate 
to  commence  upon  a  contingency  happening  within  the  period 
of  a  life  or  lives  in  being  and  twenty-one  years  and  a  fraction 
thereafter.  While  not  expressly  so  deciding,  yet  the  logical 
effect  of  these  decisions  is  that  the  decisions  of  the  English  courts, 
announced  since  1607,  are  controlling  in  Illinois,  so  far  as  ap- 
plicable and  of  a  general  nature,  and  where  not  changed  by 
statute;  because,  as  appellants  here  claim,  the  rule  against  per* 
petuities,  as  enforced  by  the  Supreme  Court  of  Illinois,  was  es- 
tablished by  the  English  courts  long  after  the  reign  of  James  I. 
If  the  Illinois  court  had  construed  the  statute  as  making  the  Eng- 
lish common  law,  as  existing  prior  to  1607,  and  not  afterwards, 
the  rule  of  decision  in  that  state,  it  probably  would  have  an- 
nounced a  different  rule  against  perpetuities.  The  same  con- 
struction of  this  statute  was  recognized  in  the  earlier  cases  of 
B&yer  v.  Sweet  (8  Scam.  120) ;  Penny  v.  LiUle  (id.  801) ;  Gerber 
v.  QrabeUX^  IlL  217);  and,  by  implication,  in  Guest  v.  Reynolds 
(68  id.  478).  It  must  be  presumed  that  our  legislature  was 
familiar  with  these  decisions,  and,  under  a  familiar  rule  of  con* 
struction,  unless  there  are  peculiar  reasons  for  a  contrary  hold- 
ing, when  a  state  adopts  the  statute  of  another  state,  the  construe* 
tion  which  the  courts  of  the  latter  state  put  upon  the  statute  before 
such  adoption  should  be  followed  by  the  courts  of  the  adopting 
state. 

It  is  not  urged  with  any  force  (nor  do  we  know  of  any  substan- 
tial basis  for  such  contention)  that  the  conditions  existing  in  this 
state  are  so  different  from  those  in  Illinois,  or  that  the  modem 
rule  against  perpetuities  existing  in  England  and  in  America  is 
so  incompatible  with  our  institutions,  as  that  these  considerations 
would  authorize  us  to  adopt  a  rule  different  from  that  in  force  in 
such  jurisdictions.  If  our  legislature  in  1868  had  deemed  it  to 
be  a  matter  of  sufficient  importance  to  modify  the  rule  against 
perpetuities  as  generally  understood  in  this  country,  or  had  con- 
sidered the  rule  as  contrary  to  sound  public  policy,  or  incom* 
patible  with  the  conditions  here  existing,  it  is  reasonable  to  sup- 
pose that  in  adopting  the  common  law  it  would  have,  by  apt  words, 
qualified  the  same;  and  that  that,  or  some  subsequent,  general 
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assembly  would  have^  by  some  positive  enactment,  limited  the 
scope  of  the  rule  as  generally  understood.  The  reasons,  what- 
ever of  force  they  possess,  urged  upon  us  by  counsel,  to  adopt  a 
rule  which  at  one  designated  period  of  time  was  in  existence  in 
England  during  the  gradual  imfolding  of  the  doctrine,  might  be 
properly  addressed  to  the  legislature,  but  are  not  of  such  persua- 
siveness as  to  lead  us  to  change  what  may  be  termed  a  rule  of 
property.  Our  attention  has  Jbeen  called  to  a  decision  by  Mr. 
Commissioner  Stallcup  in  Berr  v.  Johnson  (11  Colo.  898 ;  18 
Pac.  342),  wherein  he  states  (what  was  not  necessary  to  a  decision 
in  that  case)  that  our  legislature  adopted  the  common  law  as  it 
existed  prior  to  the  fourth  year  of  the  leign  of  James  I,  and  our 
courts  can  not  substitute  a  different  date.  The  point  under  con- 
sideration in  that  case  was  whether  a  landlord  could  distrain  for 
rent  in  the  absence  of  such  right  reserved  in  the  lease.  Such 
right  did  not  exist  at  common  law  prior  or  subsequent  to  1607, 
but,  as  the  authorities  cited  in  that  case  show,  was  conferred  by 
an  act  of  parliament  passed  after  that  time  and  during  the  reign 
of  George  II.  So  that,  while  it  is  clear  that  in  this  state  acts  of 
the  British  parliament  passed  since  1607  are  not  in  force, — 
which  was  the  only  point  in  the  Case  of  Herr  {supra), — it  does 
not  follow  that  the  common  law  of  England,  unaffected  by  sub- 
sequent acts  of  parliament,  and  as  expounded  by  the  English 
courts  since  that  time,  may  not  be  the  rule  of  decision  in  this 
state,  provided  the  same  is  applicable  and  of  a  general  nature^ 
and  the  remark  by  the  learned  commissioner  was  dictiim. 

Since  this  court  was  first  constituted,  it  has  been  enforcing 
the  common  law  of  England,  so  far  as  applicable  and  of  a  gen- 
eral nature;  and,  in  ascertaining  what  the  common  law  is,  has 
repeatedly  consulted  and  referred  with  approval  to  the  decisions 
of  the  English  courts  rendered  since,  as  well  as  prior  to,  the  year 
1607,  without  inquiring  whether  the  doctrine  of  the  cases  sub- 
sequent to  that  date  differed  from  the  common  law  as  found  in 
the  decisions  prior  thereto.  This  is  true,  also,  of  the  courts  of 
Indiana,  Illinois,  and  other  states  of  the  Union.  In  view  of  this 
uniform  practice  of  this  and  other  courts,  and  in  view  of  the  con- 
struction by  the  Illinois  courts  of  this  act  adopting  the  common 
law,  which  we  borrowed  from  that  state,  we  think  that  what  is 
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known  as  the  modem  rule  against  perpetuities,  viz.,  that  a  future 
estate  may  be  limited  to  take  effect  after  the  termination  of  one 
or  more  lives  in  being  and  twenty-one  years  and  a  fraction  there- 
after, is  in  force  in  this  state. 

The  judgment  of  the  District  Court  is  affirmed. 


Analysts  of  the  common  law  system.— Comprehensively,  the  common 
law  of  England  Is  the  unwritten  law  of  that  country,  as  distingulBhed  from  the 
written  or  statute  law.  This  is  the  definition  of  the  commentaries  and  there 
may  have  been  a  time  when  it  was  applicable,  but  in  a  strict  sense  it  has  long 
since  ceased  to  be  so.  Except  when  law  is  known  exclusively  to  a  privileged 
minority  "  there  is  no  such  thing  as  unwritten  law  in  the  world.  There  was 
once  a  period  when  the  English  common  law  might  rea^nably  have  been 
termed  unwritten.  The  elder  English  judges  did  really  pretend  to  a  knowl- 
edge of  rules,  principles  and  distinctions,  which  were  not  entirely  revealed  to 
the  bar  and  the  lay  public.  Whether  all  the  law  which  they  claimed  to 
monopolize  was  really  unwritten,  is  exceedingly  questionable;  but,  at  all  events, 
on  the  assumption  that  there  was  once  a  large  mass  of  civil  and  criminal  rules 
known  exclusively  to  the  judges,  it  presently  ceased  to  be  unwritten  law.  As 
soon  as  the  courts  began  to  base  their  judgments  on  recorded  cases,  whether  in 
the  Year  Books  or  elsewhere,  the  law  became  written-case  law  and  only  differ- 
ent from  code  law  because  written  in  a  different  way."  (Maine's  Ancient  Law, 
12,  18;  see  4  Broom  <&  Had.  Com.  498-505;  2  id.  652-656,  Wait's  ed.) 

In  the  time  of  Lord  Eldon,  the  unwritten  law  of  England  (so^alled),  was 
admitted  to  be  so  completely  expressed  by  written  case  law,  that  so  careful  a 
writer  as  Mr.  Maddock  did  not  hesitate  to  emphasize  the  fact  in  the  following 
strong  language  which  also  approves  copious  citations  of  authorities.  "To 
some,  the  numerous  citations  of  cases  may  seem  like  an  ostentation  of  reading; 
but  every  careful  professional  man  is  fully  aware  that  the  greatest  merit  In  a 
legal  writer  will  not  compensate  for  the  want  of  cases  in  support  of  his  posi- 
tions. In  an  English  court  of  justice,  the  veriest  dolt  that  ever  stammered  a 
sentence  would  be  more  attended  to  with  a  case  in  point,  than  Cicero,  with  all 
his  eloquence  unsupported  by  authorities;  and  it  is  fit  it  should  be  so,  for  how 
otherwise  can  law  be  what  it  ought  to  be —  a  certain  rule  of  conduct."  (Madd. 
Ch.  Pref.  XIV.) 

a.  How  brought  to  this  country.—"  Our  ancestors,"  in  emigrating  to  this 
country,  brought  with  them  such  parts  of  the  common  law  and  such  of  the 
English  statutes  as  were  of  a  general  nature  and  applicable  to  their  situation. 
(1  Kent,  478.  and  cases  cited  in  note  A  to  the  5th  ed.;  Bogirdus  v.  Trinity 
Church.  4  Paige,  178.) 

Aneot  this  topic  Mr.  Justice  Dbnio  in  an  early  case  says :  "  The  law  as  to 
holding  lands  and  of  transmitting  the  title  thereto  from  one  subject  to  another 
must  have  been  a  matter  of  the  first  importance  in  our  colonial  state;  and  there 
can  be  no  doubt  but  that  the  great  body  of  the  English  law  upon  tliat  subject^ 
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•o  far  as  it  regarded  the  traDsactions  of  private  individuals,  immediately  be- 
came the  law  of  the  colony,  subject  to  such  changes  as  were  introduced  by 
colonial  legislation.  The  lands  were  holden  under  grants  from  the  Grown, 
and  as  the  king  was  not  within  the  statute  ^lUa  emptares  a  certain  tenure, 
which  after  the  act  of  12  Charles  II  (ch.  24),  abolishing  military  tenures,  must 
have  been  that  of  free  and  common  socage,  was  created  as  between  the  king 
and  his  grantee.  I  have  elsewhere  e3q;>re8sed  the  opinion  that  the  king  might, 
notwithstanding  the  statute  against  subinfeudation,  grant  to  his  immediate 
tenant  the  right  to  alien  his  land  to  be  holden  of  himself,  and  thus  create  a 
manor,  where  the  land  was  not  in  tenure  prior  to  the  18th  Edward  I.  (The 
People  V.  Van  Rensselaer,  6  Seld.  884.)  But  with  the  exception  of  the  tenure 
arising  upon  royal  grants,  and  such  as  might  be  created  by  the  king's  imme- 
diate grantees  under  express  license  from  the  Crown,  I  am  of  opinion  that  the 
law  forbidding  the  creating  of  new  tenants  by  means  of  subinfeudation  was 
always  the  law  of  the  colony,  and  that  it  was  the  law  of  this  state,  as  well  be- 
fore as  after  the  passage  of  our  act  concerning  tenures,  in  1787.  A  contrary 
theory  would  lea4  to  the  most  absurd  conclusions.  We  should  have  to  hold 
that  the  feudal  system  during  the  whole  colonial  period  and  for  the  first  ten 
years  of  the  state  government,  existed  here  in  a  condition  of  vigor  which  had 
been  unknown  in  England  for  more  than  three  centuries  before  the  first  settle- 
ment  of  this  country.  We  should  be  obliged  to  resolve  questions  arising  upon 
early  conveyances,  under  which  many  titles  are  still  held,  by  the  law  which 
prevailed  in  England  during  the  first  two  centuries  after  the  conquest,  before 
the  commencement  of  the  Tear  Books,  and  long  before  Littleton  wrote  his 
treatise  upon  Tenures."  (Per  Dbnio,  J.,  in  Van  Rensselaer  v.  Hays,  6  N.  Y. 
68,78.) 

b.  Extent  of  its  adoption  in  Ameriea.— It  is  a  mistake  to  assume  that  the 
common  law  of  England,  though  adopted  and  accepted  as  the  law  of  tlie  states, 
and  though  unchanged  by  statute,  is  under  all  circumstances  and  conditions  to 
be  applied  as  the  local  common  law.  In  many  instances  a  directly  opposite 
rule  is  t|ie  common  law  of  the  state.  In  Yicksburg  A  F.  R.  Co.  v.  Patton  (81 
Misc.  156;  66  Am.  Dec.  552),  the  rule  of  the  common  law  that  a  man  should 
fence  in  his  cattle  was  declared  to  be  "  inapplicable  to  our  condition,"  and  the 
right  of  free  pasturage  was  held  to  exist  as  a  part  of  our  common  law,  and  the 
duty  of  fencing  them  out  was  devolved  upon  other  land  owners  desiring  to  ex- 
clude them  from  cultivated  or  other  lands.  (See  also,  Qreen  v.  Weller,  82 
Kiss.  650;  Crane  v.  French,  88  id.  508.) 

c.  Not  known  as  a  national  enstomary  law.— There  is  no  common  law 
of  the  United  States,  in  the  sense  of  a  ''  national  customary  law,"  distinct  from 
the  common  law  of  England,  as  adopted  by  the  several  states  each  for  itself, 
applied  as  its  local  law,  and  subject  to  such  alteration  as  may  be  provided  by 
its  own  sUtutes.  (Wheaton  v.  Peters,  88  U.  8.  691.)  A  determination  in  a 
given  case  of  what  that  law  is  may  be  different  in  a  court  of  the  United  States 
from  that  which  prevails  in  the  Judicial  tribunals  of  a  particular  state.  This 
arises  from  the  circumstance  that  the  courts  of  the  United  States,  in  cases 
within  their  Jurisdiction,  where  they  are  called  upon  to  administer  the  law  of 
the  state  In  which  they  sit  or  by  which  the  transaction  is  governed,  exerciae  an 
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independent  though  ooncurrent  jurisdiction,  and  are  required  to  ascertain  and 
declare  the  law  according  to  their  own  judgment.  *  *  f  There  is,  how- 
ever, one  clear  exception  to  the  statement  that  there  is  no  national  common 
law.  The  interpretation  of  the  Constitution  is  necessarily  influenced  by  the  fact 
that  its  provisions  are  framed  in  the  language  of  the  English  common  law,  and 
are  to  be  read  in  the  light  of  its  history.  The  code  of  constitutional  and  statutory 
construction  which,  therefore,  is  gradually  formed  by  the  Judgments  of  this 
court,  in  the  application  of  the  Constitution  and  the  laws  and  treaties  made  in 
pursuance  thereof,  has  for  its  basis  so  much  of  the  common  law  as  may  be  im- 
plied in  the  subject,  and  constitutes  a  common  law  resting  upon  national  au- 
thority. (Smith  V.  Alabama,  124  U.  S.  478  [18S8]  cases,  Matthews,  J.,  citing'  , 
Moore  v.  United  States,  91  U.  S.  270;  23  L.  e  d.  846.) 

As  for  the  states  themselves,  the  common  law  of  England,  as  it  existed  at 
the  time  of  the  Revolution,  together  with  such  of  its  statutes  as  reasonably  ap- 
plied to  the  colonies,  became  at  that  time  the  common  law  of  the  states.  In 
this  country,  as  in  England,  of  course,  the  body  of  the  common  law  has  de- 
veloped with  growing  industrial  conditions,  and  has  on  the  other  hand  been 
from  time  to  time  restricted  by  statutes  of  the  states  or  of  the  United  States. 
What  we  have  said  in  regard  to  the  common  law  of  the  states  has  one  exception, 
Louisiana,  which,  when  ceded  to  this  country,  retained  in  the  main  the  sys- 
tem of  Roman  civil  law  already  existing.  The  common  law  on  a  given  point 
is  always  set  aside  by  a  statute  covering  that  point;  thus,  in  the  United  States, 
the  order  of  authority  of  law  is  :  the  Federal  Constitution;  the  treaties  and 
acts  of  congress;  the  constitution  of  the  state,  the  statutes  of  the  state,  and 
finally  the  common  law.  When  a  statute  is  rescinded  the  common  law  on 
that  point  again  becomes  of  force  unless  there  be  an  older  statute,  in  which 
case  that  revives.    (4  International  Cyclopedia,  title,  '*  Common  Law."} 

d.  Its  repellant  featares.— N'otwithstanding  the  veneration  with  which 
all  lawyers  are  expected  to  regard  the  common  law,  its  mode  of  procedure,  in 
many  respects,  had  but  little  to  recommend  it  as  a  direct  and  and  convenient 
medium  for  the  administration  of  justice.  Many  of  its  rules  were  technical 
and  arbitrary,  and,  to  the  understanding  of  the  present  age,  founded  upon  no 
substantial  reasons,  and  in  many  cases  the  alleged  reasons  upon  which  they 
are  founded  have  become  misty  or  forgotten.  (Kimbal  y.  Lohmas,  81  Cal. 
158.) 


MuLLREED  et  al  VS.  Clark  et  at. 

[Supreme  Court  of  Michigan,  68  Northwest.  Rep.  138;  July  21, 1806.] 

Crbation  of  estates  in  remainder. 

^y  a  devise  of  real  estate,  it  was  provided  that  the  same  should  vest  as  a  life 
interest  in  the  testator's  wife,  and  after  her  decease  the  said  realty  should 
paas  to  the  testator's  son.    But,  should  the  said  son  die  childless,  the  real 
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property  devised  should  pass  to  the  daughters  of  the  testator,  Maiy  and 
Jane.  In  the  event  of  their  death  without  issue,  a  further  recital  of  the 
devise  provided  that  the  property  should  pass  to  another  daughter.  EM, 
that  in  view  of  a  statutory  provision  reciting  that  "when  a  remainder  shall 
be  limited  to  take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
of  his  body,  or  without  issue,  the  words  heirs  or  issue  shall  be  construed 
-  to  mean  heirs  or  issue  living  at  the  death  of  the  person  named  as  ancestor." 
On  the  death  of  the  son,  the  fee  passed  to  the  two  daughters  first  men- 
tioned, and  on  their  death  without  issue,  the  title  vested  in  the  remaining 
daughter. 

Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Wayne. 

Hon.  W.  M.  LiLLiBRiDGE,  Presiding  Justice 

A.  F.  Freeman  {B,  J£  Thompson^  of  counsel),  for  appellant 
Walter  BarloWy  for  appelleea 

Long,  0.  J. — The  bill  in  this  case  was  filed  to  construe  the  will 
of  Thomas  Phillips,  deceased,  which  reads  as  follows:  **I,  Thomas 
Phillips,  of  the  town  of  Van  Buren,  county  of  Wayne,  and  state 
of  Michigan,  being  of  sound  mind  and  memory,  and  considering 
the  uncertainty  of  this  transitory  life,  make  and  publish  this  my 
last  will  and  testament.  That  is  to  say,  after  my  debts  are  paid 
out  of  my  personal  estate,  after  that  I  will  and  bequeath  unto  my 
beloved  wife  all  my  real  and  personal  estate,  during  her  lifa  After 
her  death,  the  real  estate  J  bequeath  to  my  son,  James  Phillips, 
providing,  always,  that  he  pays  to  my  two  daughters  Mary  Phil- 
lips and  Jane  Phillips  the  sum  of  one  thousand  dollars  each,  to  be 
paid  within  three  months  after  my  death;  and,  if  James  Phillips 
should  die  without  heirs,  then  my  real  and  personal  estate  is  to  go 
to  my  two  daughters,  Mary  Phillips  and  Jane  Phillips.  But,  if 
Mary  or  Jane  should  die  without  heirs,  then  their  share  to  go  to 
the  other  sister,  and  the  personal  estate  and  moneys  left  after  my 
wife's  death,  if  she  outlives  me,  to  be  equally  divided  between  my 
son  James  and  my  two  daughters  Mary  and  Jana"  The  only  ques- 
tion which  we  need  consider  is,  who  took  the  fee  to  the  real  estate 
of  Thomas  Phillips,  under  his  said  will  7  The  court  below  con- 
ftnied  this  will  to  give  the  fee  to  James  Phillips,  and  found  that 
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the  words,  "if  James  Phillips  shoald  die  without  heiis,"  eta,  re* 
ferred  to  and  meant  the  death  of  said  James  Phillips,  withoat 
heirs,  daring  the  lifetime  of  said  testator.  Of  this  oonstruction  ap- 
pellant complains,  claiming  that  the  words  quoted  mean  death  at 
any  time,  without  children,  it  having  been  conceded  in  this  case 
that  by  the  word  **heirs"  the  testator  meant  "children."  At  the 
date  of  the  execution  of  this  will  the  testator^s  wife  and  six  chil- 
dren were  living.  One  daughter,  Margaret  Bonner,  had  previously 
died,  leaving  nine  children*  The  widow  died  prior  to  the  death  of 
the  testator.  The  son  James  Phillips  died  after  the  death  of  the 
testator,  and  without  issue,  and  all  of  the  other  children,  except 
John  Phillips,  have  since  died.  All  the  children  died  without  is- 
sue, except  Elizabeth  Clark  and  Margaret  Bonner,  and  their  chil- 
dren and  John  Phillips  are  the  sole  heirs  at  law  of  the  testator. 
The  will  was  duly  admitted  to  probate,  and  the  legacies  were 
paid  by  James  Phillips  to  Mary  and  Jana 

The  learned  court  below  was  in  error  in  the  construction  he 
placed  upon  the  paragraph  of  the  will  under  consideration.  The 
statute  provides,  "When  a  remainder  shall  be  limited  to  take  effect 
on  the  death  of  any  person  without  heirs,  or  heirs  of  his  body,  or 
without  issue,  the  words  heirs  or  issue  shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named  as  ancestor.*' 
(How.  Ann.  St  §  6638.)  This  statute  was  adopted  from  New 
York,  and,  before  its  enactment  here,  had  received  a  construction 
by  the  New  York  courta  In  Sherman  v.  Sherman  (8  Barb.  886), 
the  will  under  consideration  gave  certain  lands  in  fee  to  a  son  of 
the  testator,  and  then  provided  that,  if  the  devisee  should  die  with- 
out child  or  children,  then  the  lands  should  go  to  the  testator's 
grandchildren.  The  court  held  that  upon  the  death  of  the  testator 
the  devisee  took  a  fee,  defeasible  under  the  executory  devise  over, 
and  upon  his  dying  without  issue  the  grandchildren  took.  The 
court  in  that  case  cited  the  statute  of  which  section  6688  (How. 
Ana  St)  is  a  copy.  The  statute  has  been  given  a  like  construc- 
tion by  this  court  {OoodeU  v.  Hxbbard^  82  Mich.  47.)  "The per- 
son named  as  ancestor*'  means  the  person  named  by  the  testator  as 
the  ancestor;  in  the  present  case,  James  Phillipa  James  there- 
fore took  the  fee,  defeasible  at  his  death  without  issue  living  at 
that  time.    At  his  death  the  fee,  by  the  terms  of  the  will,  was  east 
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upon  the  sisters  Mary  and  Jana  They  having  died  withoat  issue 
^*the  other  sister''  named  in  the  will  was  Elizabeth  Clark,  who  was 
the  only  sister  of  Mary  and  Jane  living  at  the  time  the  will  was 
made,  and  she  consequently  took  the  fee.  The  decree  of  the  court 
below  must  be  reversed,  and  a  decree  entered  here  in  accordance 
with  these  views.  Defendant  Clark  will  recover  his  costs  of  both 
courts  from  the  estate. 
The  other  justices  concurred 


CORBT  VS.  Trombley  et  al. 

[Supreme  Court  of  Michigan,  68  Noithwest.  Rep.  189;  July  21, 1806.] 

Action  to  set  aside  probate — Sufficiency  of  evidbnob — 

Rule  as  to  LACHEa 

The  gross  laches  of  a  party  will  not  be  excused  in  a  case  to  set  aside  a  probate 
of  a  will,  where  it  abundantly  appears,  from  tiie  evidence  in  the  case,  that 
one  of  the  devisees  under  a  will  resided  in  the  immediate  vicinity  of  sev- 
eral other  devisees,  and  was  in  the  habit  of  frequently  visiting  them,  and 
that  on  the  occasion  of  such  visits  the  testamentary  dispositions  of  the 
deceased,  who  was  the  father  of  the  plaintiff,  were  Uie  subject  of  long  dis- 
cussions. 

A  delay  of  twenty  years  in  bringing  an  action  to  vacate  the  probate  of  a  will, 
will  be  regarded  as  fatal  to  the  plaintiff's  cause  of  action,  especially  when 
it  appears  that  she  had  constructive  notice  of  the  execution  of  the  wUl, 
and  that  she  was  appointed  a  devisee  under  it. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
beld  in  and  for  the  county  of  Wayne. 

Hon.  G.  S.  HosMBR,  Presiding  Judga 

Atkinson  A  AAinsany  for  appellant 

Ik  Foresi  Paine^  for  appellee& 

LoKO,  C.  J. — This  bill  was  filed  to  set  aside  the  probate  of  a 

irilly  and  the  order  establishing  the  same,  made  and  entered  Maj 
Vol.  1—85 
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21,  1872,  and  to  declare  the  will  invalid.  The  will  was  made  by 
Robert  Trombley,  who  died  August  12,  1870,  leaving  surviving 
him  his  widow,  Fillis  Trombley,  and  six  children,  to  wit,  Charles 
Trombley,  who  resided  in  the  city  of  Detroit;  Robert  Trombley. 
Alexander  Trombley,  Fillis  Pischea,  Mary  Sophia  Poupard,  Cath- 
erine Beaupray,  and  the  complainant,  Adelaide  Corby,  all  residing 
near  together  in  the  town  of  Grosse  Pointe.  The  reasons  given  by 
the  complainant  why  the  will,  and  the  order  probating  it,  should 
he  set  aside,  are  (1)  that  at  the  time  of  the  making  of  the  will  the 
testator  was  insane,  and  therefore  incompetent  to  make  a  valid 
will;  (2)  that  no  legal  notice  was  ever  given  of  the  hearing  of  the 
petition  for  the  probate  of  the  will;  (3)  that  the  widow  and  Robert 
and  Alexander  Trombley  entered  into  a  conspiracy  for  the  pur- 
pose of  keeping  all  knowledge  of  the  making  of  the  will  from  the 
complainant,  and  of  defrauding  her  of  her  interest  in  the  property, 
by  having  probated  a  will  which  the  testator  was  incompetent  to 
make;  (4)  that  while  the  will  was  probated  in  April,  1872,  the 
complainant  had  no  notice  or  knowledge  that  a  will  had  been 
made  by  her  father  until  some  time  in  the  summer  of  1892.  The 
answer  avers  the  competency  of  the  testator  to  make  a  will,  ad- 
mits the  making  of  the  will,  the  making  of  the  order  admitting  it 
to  probate,  avers  that  proper  notice  was  given  for  the  probating  of 
the  will,  denies  that  complainant  had  no  knowledge  of  the  making 
of  the  will  until  the  summer  of  1892,  and  avers  that  complainant 
had  notice  and  knowledge  that  the  will  was  in  existence  soon  after 
it  was  probated.  The  will  gave  to  the  widow  the  whole  estate  for 
use  during  her  natural  life,  and  at  her  decease  gave  to  the  sons 
Robert  and  Alexander  the  part  of  the  farm  lying  north  of  the 
River  road,  in  the  township  of  Grosse  Pointe,  to  be  equally  di- 
vided between  thera.  The  balance  of  the  farm,  all  lying  south  of 
the  River  road,  was  given  after  the  mother's  death  to  all  the  chil- 
dren,  except  Charles,  to  be  divided  equally  among  them«  To 
Charles,  who  was  the  son  by  a  fornricr  marriage,  he  gave  the  sum 
of  one  dollar.  Upon  the  hearing  in  the  court  below  a  decree  was 
entered  dismissing  complainant's  bill,  and  complainant  ap|)eal& 

The  claims  made  by  the  complainant  are  substantially  those  set 
up  in  the  bill  and  insisted  upon  in  the  court  below.  After  a  care- 
ful examination  of  the  record,  we  have  concluded  that  it  is  neces- 
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sary  to  discuss  but  one  question.  While  the  complainant  attempts 
to  excuse  her  laches  by  the  claim  that  she  had  no  notice  or  know- 
ledge of  the  making  of  the  will  until  1892,  we  are  satisfied  that 
this  notice  came  to  her  many  years  earlier.  The  mother  testified 
that  at  the  time  the  will  was  probated  all  the  children  were  pres- 
ent, except  the  complainant  and  the  son  Charles,  but  that  Charles 
was  present  upon  another  occasion  while  the  proceedings  were  be- 
ing taken.  It  appears  that  about  two  years  after  the  probating  of 
the  will  some  talk  was  had  between  the  daughters  as  to  a  division 
or  sale  of  that  portion  of  the  farm  lying  south  of  the  River  road, 
and  which  had  been  given  to  all  the  children,  except  Charles. 
They  were  unable  to  agree  upon  a  division,  and  it  was  concluded 
to  make  a  sale  of  that  to  a  Mr.  Moran.  The  widow,  testifying  in 
regard  to  that  transaction,  stated  :  "I  was  at  Mr&  Corby's  bouse  at 
one  time,  I  remember,  and,  on  arriving  at  the  house,  Mr.  Charles 
O.  Moran  was  there,  and  left  Later  on  in  the  evening  she  sent 
for  Mr.  Bae,  who  came,  and  she  told  him  that  they  had  talked  the 
thing  over,  and  that  Mr.  Moran  had  advised  her  and  told  her  that 
Robert  Trombley  was  not  capable  of  making  a  good  will,  and  it 
ought  to  be  broken,  or  it  could  be  broken,  and  that  her  husband, 
Johnny,  had  told  her  (Mrs.  Corby)  that  the  will  was  all  right,  and 
Mr.  Trombley  had  a  right  to  do  what  he  pleased  with  his  prop- 
erty. *  *  *  That  was  the  last  time  I  had  any  conversation 
at  which  the  contest  of  that  will  was  spoken  of  with  Mra  Corby. 
She  seems  to  have  been  passive, — neither  was  siding  with  one  side 
of  the  children,  nor  the  other;  passively  satisfied  with  the  result 
Q.  When,  at  any  time  did  Mrs.  Corby  ask  you  to  give  her  her 
share  in  the  property  ?  A.  I  don't  recollect,  exactly.  It  may  be 
one  year,  or  it  may  be  more.  But  Mrs.  Corby  asked  me,  inas- 
much as  their  share  was  small, — she  asked  me  to  consent  to  sell 
what  was  coming  to  them;  that  is,  south  of  Jefferson  avenue. 
Q.  Was  that  before  or  after  the  sale  to  Mr.  Moran  ?  A.  Before. 
They  could  not  sell  without  ray  consent"  The  part  of  the  farm 
lying  south  of  the  River  road  was  sold,  and  the  deed  joined  in  by 
all  the  children  except  Charles,  who  took  no  interest  under  the 
will  Robert  Trombley  also  testified:  That,  about  two  years 
after  the  probating  of  the  will,  complainant  came  down  to  her 
mother's  house,  where  he  was  living,  and  asked  his  mother  to  give 
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her  ber  share  in  the  estate.  That  at  another  time  she  came,  and 
said:  ^*The  bojs  have  the  use  and  privilege  of  theirs.  Therefore 
we  ought  to  be  entitled  to  our  share  of  the  place.  We  could  sell 
it,  and  buy  somewhere  else  with  that  money."  That  that  was  be- 
fore  the  sale  to  Moran,  While  these  conversations,  as  related  by 
Bobert  and  his  mother,  are  contradicted  by  the  complainant,  we  are 
satisfied  from  the  surrounding  circumstances  that  she  knew  within 
at  least  two  years  after  the  will  was  probated  that  it  was  in  exist* 
ence,  and  that  she  was  making  claim  for  her  share  under  it  The  par- 
ties all  resided  within  two  or  three  miles  of  one  another.  They  were 
all  married  and  had  families  of  their  own,  except  the  youngest 
daughter.  Bobert  and  Alexander  continued  to  live  upon  the  fwtm 
with  their  mother,  made  large  improvements,  and  with  the  consent 
of  the  mother,  made  a  division,  each  taking  one-half.  Complainant 
during  all  these  years  lived  within  three  miles  of  them,  and  as 
near  to  the  other  children.  They  frequently  visited  back  and 
forth,  and  it  would  be  a  most  remarkable  circumstance  that  in  all 
that  time,  from  1872  to  1892,  she  never  learned  that  a  will  had 
been  made  by  her  father,  when  in  the  meantime  she  had  joined  in 
A  deed  for  the  sale  of  that  part  of  the  land  lying  south  of  the 
highway,  in  which  she  had  an  interest,  according  to  the  will,  and 
had  received  her  share  of  the  proceeds.  It  is  true,  as  contended 
by  her  counsel,  that  at  the  time  the  will  was  probated  she  and  her 
family  had  the  small  pox,  and  were  unable  to  be  out  for  several 
months,  and  that  no  personal  service  was  served  upon  her;  but  we 
can  not  avoid  the  conclusion,  from  the  testimony  and  the  circum- 
stances set  forth,  that  she  must  have  known  of  the  making  and 
the  probating  of  the  will  at  a  very  early  date  after  the  proceed- 
ings were  had  in  the  Probate  Court  Therefore  for  nearly  twenty 
years  she  had  rested  upon  her  rights,  and  at  this  late  day,  after 
many  of  the  witnesses  who  probably  knew  tue  condition  of  the 
testator  s  mind,  and  his  competency  to  make  a  will,  have  died, 
now  seeks  the  aid  of  a  court  of  equity  to  acquire  rights  which  she 
should  then  have  assei*ted.  .We  think,  under  the  circumstances 
of  this  case,  the  complainant  has  not  moved  within  a  reasonable 
time.  The  case  falls  within  the  rule  of  Campau  v.  Van  Dyke  (15 
Mich.  871).  As  was  said  in  that  case :  "  Sound  public  policy, 
and  the  b^t  regard  for  the  stability  of  private  rights,  require  that 
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ttie  solemn  jadgments  and  decrees  of  courts,  affecting  the  rights 
of  property,  shall  not  lightly  be  disturbed,  nor,  without  the 
strongest  reason,  allowed  to  be  impeached,  after  any  considerable 
period  of  time,  during  which  the  parties  have  been  allowed  to 
rely  upon  them,  *  *  *  or  the  evidence  by  which  they 
might  have  been  sustained  has  been  lost  *  *  »  y^Q 
think  the  only  just  rule  which  can  be  laid  down  upon  this  point 
is  that  such  a  bill  must  be  brought  within  a  reasonable  time,  hav- 
ing reference  to  the  nature  and  all  the  circumstances  of  the  par* 
ticular  casa  *  *  *  He  must  show  himself  prompt  and  eager 
for  redress,  and  any  delay  must  be  accounted  for  and  excused.^' 
This  language  may  well  be  applied  to  the  present  case,  where  the 
complainant  by  her  bill  charges  the  procurement  of  an  invalid 
will  for  the  purpose  of  defrauding  her  out  of  her  rights,  and 
where  the  existence  of  the  will  and  its  probate  have  been  known 
to  her  for  nearly  twenty  years.  The  court  below  properly  entered 
a  decree  dismissing  the  bill. 

That  decree  will  be  affirmed,  with  costs. 

ObanT|  J.,  did  not  sit     The  other  justices  concurred. 


WooTEN  et  UX.  Ts.  House  et  ai. 

[Court  of  Chancery  App.  of  Tennessee,  86  Southwest.  Bep.  982;  Dec.  31, 1896.] 

Bestraints   on   marriage  —  Rights   of   remaindermen  — 

Taxes — Support  op  minor  children. 

A  tenant  for  life  can  not  encroach  upon  the  corpus  of  the  estate  to  the  injury 
of  the  remainderman,  but  may  make  any  use  of  the  income  arising  there- 
from without  accounting  for  such  use  to  the  expectant  heirs. 

Bat  where  the  tenant  for  life  is  a  widow  of  the  testator,  and  the  remainder- 
men his  children,  the  widow  may  resort  to  the  corpus  of  the  estate  in  order 
to  properly  educate  and  support  said  children  when  it  appears  that  the  in- 
come is  insufficient  of  itself  to  furnish  adequate  support  and  education. 

It  is  a  uniyersal  rule  that  taxes  assessed  during  the  lifetime  of  the  testator  are 
payable'Ofut  of  his  estate. 

A  devise  to  a  wife  during  widowhood  is  not  void  as  against  public  policy,  and 
It  not  in  restraint  of  marriage. 


I  i 

I 
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Appeal  from  a  decree  of  the  Chancery  Court  entered  at  a  tenn 
held  in  and  for  the  county  of  Sumner. 

Hon.  J.  S.  Grxbble,  Chancellor. 

Turner  A  Wilson^  for  complainants. 

J.  W,  Blackmore,  for  defendants. 

Bradford,  Special  Judge.— In  the  year  1865  Mrs.  House 
(then  Mattie  C.  Moore)  intermarried  with  M.  S.  Elkins.  At  the 
time  of  her  marriage  she  was  living  with  Mr.  W.  B.  Conn  and 
his  wife,  as  a  member  of  their  family.  She  was  niece  of  Mrs. 
Conn,  who  had  taken  her  at  the  age  of  three  years,  and  raised 
and  educated  her  as  a  daughter.  Mr.  Conn  was  a  gentleman 
of  ample  estate,  and,  being  childless,  treated  her  with  the  affection 
and  tenderness  of  a  father.  The  girl  was  given  all  the  advant* 
ages,  in  the  way  of  education  and  culture,  that  wealth  and  the  best 
associations  could  afford.  Mr.  Conn  and  his  wife  lived  in  Ken* 
tucky  at  the  time  they  took  her  to  live  with  them,  but  moved  to 
Gallatin  during,  or  about  the  close  of,  the  late  war.  He  pur- 
chased a  comfortable  home  in  that  city,  furnished  it  with  taste 
and  judgment,  and  was  living  there  at  the  time  of  her  marriage 
with  Mr.  Elkins.  The  latter  was  a  young  man,  without  means. 
After  marriage,  he  read  law,  and  qualified  himself  to  practice, 
^is  professional  career  was  successful,  and  he  attained  high  rank 
at  the  Gallatin  bar,  which  has  always  been  distinguished  by  the 
'ability  of  its  members.  After  their  marriage,  Mr.  Elkins  and  his 
"Wife  lived  with  Mr.  Conn,  in  his  house,  for  a  number  of  years, 
And  until  the  latter  returned  with  his  wife  to  the  state  of  Ken- 
tucky to  live.  While  bestowing  upon  Mrs.  Elkins  the  care  and 
affection  of  a  father,  Mr.  Conn  appears,  also,  to  have  entertained 
for  Mr.  Elkins  a  very  great  esteem.  With  paternal  care,  be  pro- 
vided them  with  a  home  and  means  of  support  He  conveyed 
to  them  the  residence  in  which  he  lived,  and  three  other  houses  in 
the  city  of  Gallatin.  The  conveyances  were  made  to  them 
jointly.  The  marriage  was  blessed  with  four  children,  viz.: 
Willie  Conn,  bom  September  21,  1866;  Lucy,  bom  Febmary 
17,    1869;    May,   bom   August    6,  1871;    and    Milton,    born 
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May  12,  1884.  All  the  children  were  girls,  except  the 
last.  Mr.  Elkins  practiced  his  profession,  with  success  un- 
til his  death,  which  occurred  December  27,  1884.  Dur- 
ing his  lifetime  his  family  lived  in  affluent  circumstances, 
and  moved  in  the  best  and  most  cultured  society.  Their  means 
t>f  support  were  abundant.  Besides  Mr.  Elkins's  professional 
earnings,  and  the  rents  derived  from  the  property,  other  than  the 
residence,  conveyed  to  him  and  his  wife  by  Mr.  Conn,  this  kind- 
hearted  and  benevolent  old  gentleman  was  constantly  contribut- 
ing to  their  support  from  his  own  means.  At  his  death,  Mr. 
Elkins  left  a  will,  which  was  duly  probated  in  the  County  Court 
of  Sumner  county.  It  was  as  follows:  "I,  M.  S.  Elkins,  do 
make  and  publish  this  my  last  will.  1st.  I  direct  that  all  my 
just  debts  be  paid,  if  I  should  owe  any.  2d.  I  will  and  be- 
queath to  my  beloved  wife,  Mattie  C.  Elkins,  all  my  estate,  real 
and  personal,  for  and  during  her  natural  life  or  widowhood.  3d. 
Upon  the  death  of  my  wife,  or  marriage,  I  give  all  my  property, 
real  and  personal,  mentioned  in  clause  two,  to  my  three  children, 
Lucy,  May,  and  Milton  O.  Elkins,  to  be  divided  between  them 
equally.  4th.  Should  I  not  do  so  while  I  live,  then  I  desire  my 
executrix  to  give  my  daughter  Willie  Conn  Elkins  a  diamond 
ring,  or  gold  watch,  as  she  prefers.  If  Mr.  W.  B.  Conn  does  not 
make  her  (Willie)  a  legatee  and  devisee,  or  either,  under  and  in 
his  will,  then  I  give  Willie  an  equal  sharein  my  estate  with  Lucy, 
May,  and  Milton  P.  Elkins,  upon  the  death  or  marriage  of  my 
wife,  Mattie.  I  appoint  my  wife  executrix  of  this  my  will,  and 
excuse  her  from  giving  bond  or  making  inventory.  This  Au- 
gust 25th,  1884.''  The  widow  qualified  as  executrix  of  the  will, 
and  took  charge  of  the  estate  of  the  testator.  During  the  life- 
time of  Mr.  Elkins,  one  of  the  three  houses  and  lots,  other  than 
the  residence,  conveyed  to  him  and  his  wife  by  Mr.  Conn,  was 
sold.  The  other  two,  and  the  residence  in  which  he  and  his  fam- 
ily lived,  went  to  his  widow,  by  survivorship.  So  that  she  was 
seized  and  possessed,  after  his  death,  of  the  family  residence,  and 
two  houses,  the  latter  yielding  her  a  small  rental.  Mr.  Elkins 
left  a  small  estate,  consisting  of  real  and  personal  property.  He 
had  $5,000  of  insurance  on  his  life,  which  went  to  his  two  daugh- 
ters Lucy  and  May,  equally.     At  his  death,  which  occurred  sub- 
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sequently  to  that  of  Mr.  EUdns,  Mr.  Conn  left,  by  his  will,  to 
each  of  the  children,  a  legacy  of  $1,000.  Mrs.  House  qualified 
as  guardian  of  her  two  daughters  Lucy  and  May.  She  received 
the  insurance  money  on  their  father's  life,  going  to  them,  on  the 
28th  day  of  April,  1885,  and  afterwards  invested  it  in  Sunmer 
county  bonds,  purchasing  for  each  ward  $2,800  of  said  bonds* 
She  also  invested  the  legacies  given  them  by  the  will  of  Mr.  Conn. 
She  received  the  income  from  these  investments  until  she  finally 
settled  with  her  wards.  She  rented  out  the  real  estate  of  her 
deceased  husband,  and  received  the  rents.  The  legacy  of  $1,000 
left  Milton,  her  son,  and  youngest  child,  was  invested  by  his 
guardian,  and  the  interest  thereon  was  paid  over  by  him  to  his 
mother.  Among  the  items  of  personal  property  left  by  Mr. 
Elkins  was  $3,000  of  Sumner  county  bonds.  These  bonds  came 
into  the  possession  of  the  widow,  and  after  holding  them  for  sev- 
eral years,  and  collecting  the  interest  thereon,  she  bought  them 
herself,  in  a  manner  to  be  hereafter  more  fully  explained,  and 
invested  the  proceeds  in  stock  in  the  Farmers'  Savings  &  Build- 
ing &  Loan  Association.  Lucy  married  W.  B.  Wooten  on  the 
29th  day  of  January,  1889;  Willie  Conn  married  I.  W.  P. 
Buchanan  in  July,  1892;  and  May  married  Hardin  Taylor  in 
November  of  the  same  year.  Upon  the  marriage  of  her  two 
wards,  she  paid  over  to  them  their  several  estates  in  her  hands  as 
guardian.  It  will  be  remembered  that  one  clause  of  Mr.  Elkins's 
will  declared  that  if  a  provision  was  not  made  for  his  daughter 
Willie  Conn  by  her  uncle,  W.  B.  Conn,  she  should  have  an  equal 
share  in  his  estate.  This  contingency  did  not  arise,  because  Mr. 
Conn  did  provide  for  her.  She  took,  therefore,  no  interest  in 
her  father's  estate.  During  their  minority,  from  the  death  of 
their  father  until  their  marriage,  Mrs.  House's  daughters  lived 
with  her.  She  resided  in  the  home  given  her  by  her  uncle,  Mr. 
Conn.  It  appears  that  she  was  a  tender  and  affectionate  mother, 
and  trained  and  educated  her  daughters  with  care  and  judgment. 
They  were  sent  to  the  best  schools,  and  given  opportunities  for 
education  and  culture.  After  they  had  grown  into  young  lady- 
hood, they  entered  society,  and  were  dressed  as  became  their 
social  position  and  surroundings.  Their  mother  seems  to  have 
allowed  them  the  privileges  for  social  enjoyment  and  pleasure 
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that  young  women  of  their  class  and  position  usually  have.  After 
Lucy's  marriage  to  Wooten,  she  and  her  husband  lived  for  about 
a  year  in  Kentucky  with  the  latter's  father.  Upon  the  invitation 
of  her  mother,  they  returned  to  Gallatin,  and  lived  with  her  for 
eight  or  nine  months  or  a  year,  during  which  time  Wooten  had  no 
steady  employment.  After  making  a  number  of  efforts  to  estab- 
lish himself  in  business  at  different  places,  he  settled  at  Gallatin, 
and  went  into  the  family  grocery  business.  He  and  his  wife 
then  left  the  maternal  roof,  and  set  up  housekeeping  by  them- 
selves. Mrs.  Elkins  intermarried  witn  her  co-defendant  James 
House  in  November,  1893. 

On  the  24th  of  November,  1893,  Wooten  and  his  wife  filed 
their  original  bill  against  Mrs.  House  and  her  husband,  James 
House,  her  brother  Milton  and  his  guardian,  and  her  sister  May 
and  her  husband,  Hardin  Taylor.  In  their  bill  they  seek  a  con- 
struction of  Mr.  Elkins's  will,  and  insist  that  by  her  marriage  with 
her  present  husband,  Mrs.  House  had  forfeited  all  rights  and 
benefits  in  the  property  and  estate  of  her  first  husband.  They 
all^e  that  Mrs.  House  never  made  any  inventory  of  the  estate, 
and  they  ask  for  an  account  with  her  to  ascertain  what  property 
she  received,  what  disposition  she  made  of  it,  and  finally  for  a 
decree  against  her  for  such  amount  as,  upon  investigation,  it 
should  be  ascertained  was  owing  by  her.  Mrs.  House  first  de- 
murred to,  and  then  answered  the  bill.  She  insisted  that  she  took, 
under  the  will,  an  absolute  title  to  all  the  personal  property  of 
her  deceased  husband;  that  the  will,  so  far  as  it  limited  her  rights 
in  the  property  to  widowhood^  was  void,  because  in  restraint  of 
marriage.  She  alleged  that  she  had  made  no  inventory  of  the 
estate,  because  she  was  excused  from  doing  so  by  the  will.  She 
also  alleges  that  her  two  daughters  Lucy  and  May  lived  with 
her  from  the  death  of  their  father  until  their  marriage;  that  she 
supported,  maintained,  and  educated  them;  that  the  income  from 
their  estates  was  not  sufficient  for  that  purpose;  and  that  she  had 
spent  the  entire  personal  property  left  her  by  her  deceased  hus- 
band, after  paying  taxes,  in  supporting,  dressing,  and  educating 
them  and  their  brother,  Milton.  An  amended  and  supplemental 
bill  was  subsequently  filed,  which  set  forth  in  detail  the  different 
items  of  the  estate  left  by  Mr.  Elkins.  The  bill  undertakes  to 
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show  that  she  had  wasted  the  estate;  had  wrongfully  appropri- 
ated a  large  part  of  it  to  herself,  and  claimed  credits  for  exces* 
sive  and  unwarranted  expenditures  on  behalf  of  her  children. 
The  answer  to  the  amended  bill  undertakes  to  show  that  her  ex- 
penditures were  lawful  and  proper,  that  she  had  not  wrongfully 
appropriated  any  of  the  assets,  and  that  she  was  not  liable  in  any 
amount.  A  great  deal  of  proof  was  taken,  and  the  accounting 
before  the  master  involves  a  large  number  of  items,  and  is  some- 
what intricate  and  involved. 

We  are  met  on  the  threshold  of  the  case  with  a  purely  legal 
question.  The  question  is  whether  the  widow  of  the  testator 
took,  under  the  will,  an  interest  or  estate  in  the  personal  property 
limited  to  widowhood,  and  determinable  on  marriage.  It  is  in- 
sisted that  those  clauses  in  the  will  which  thus  limit  her  rights 
are  void,  because  in  restraint  of  marriage.  The  contention  of 
counsel  on  her  behalf  is  thus  succinctly  stated  in  the  brief:  "By 
this  will  a  life  estate  is  first  given,  and  then  this  is  attempted  to 
be  conditionally  cut  down,  in  the  same  sentence,  by  the  alterna- 
tive words,  'or  widowhood.'  Having  first  given  her  a  life  estate, 
the  testator  can  not  cut  it  down  by  a  condition  in  restraint  of  mar- 
riage." The  effect  of  this  argument,  if  correct,  would  be  that 
the  widow  was  invested  by  the  will  with  an  estate  for  life.  In 
either  case,  the  real  question  for  us  to  determine  is  whether  she 
had  the  right  to  use  or  spend  the  entire  corpus  of  the  estate  in  the 
support  of  herself,  the  first  taker,  and  her  three  children,  the 
remaindermen.  In  this  view,  it  would  seem  to  be  inmiaterial 
whether  her  interest  terminated  on  marriage,  or  continued  for 
life,  because,  if  she  had  the  right  in  one  case  to  exhaust  the  prop- 
erty in  the  support  and  maintenance  of  herself  and  children,  she 
had  it  in  the  other.  But  we  think  the  provision  of  the  will  di- 
vesting the  estate  out  of  her,  and  giving  it  to  her  children,  in  the 
event  of  her  marrriage,  is  valid.  We  deem  it  unnecessary  to  go 
into  an  extended  consideration  of  the  refined  and  subtle  distinc- 
tion between  devisees  upon  condition  and  those  upon  limitation, 
3o  ably  presented  and  aj^ed  in  the  brief  of  counsel  for  Mrs. 
House.  There  is  no  doubt  that  conditions  in  wills  in  general 
restraint  of  marriage  have  been  generally  esteemed  and  held  to  be 
void.     The  cases  are  not  harmonious,  however,  in  the  application 
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of  the  general  rule.  While  provisions  in  wills  and  deeds  unduly 
embarraseing  and  hindering  marriage  are  looked  upon  with  dis- 
favor by  the  courts,  they  will,  on  the  other  hand,  be  slow  to  tram- 
mel the  free  control  and  disposition  of  one's  own  property.  As 
was  said  by  Judge  Cabuthers  in  Hughes  v.  Boyd  (2  Sneed,  512, 
517):  "A  man's  free  control  and  untrammeled  dominion  over 
his  own  property  is  equally  favored.  He  should  be  allowed  to 
prescribe  such  reasonable  conditions  to  his  bounty  as  his  own 
sense  of  propriety  may  dictate."  In  that  case  it  was  further  said, 
in  that  connection,  that  the  privilege  conferred  on  widows,  of  dis- 
senting from  their  husband^s  wills,  very  much  weakens  the  neces- 
sity of  the  rule  for  protection  against  the  injustice  of  their  hus- 
bands. The  provisions  of  the  will  before  the  court  in  that  case 
were  similar  to  those  of  Mr.  Elkins's.will,  and  the  learned  judge, 
in  stating  the  conclusion  of  the  court,  remarked,  with  a  touch  of 
humorous  sarcasm,  that  they  could  not  be  regarded  as  "a  condi- 
tion in  terrorem,  in  the  legal  sense,  the  sole  condition  of  which 
is  to  deter  the  lady  from  the  free  exercise  of  her  natural  right  to 
regain  her  lost  happiness  by  another  matrimonial  alliance."  The 
conclusion  reached  by  us  upon  this  question  is  sustained  by  the 
cases  of  Hawkins  v.  Skeggss  AdnCr  (10  Humph.  31) ;  Duncan  v. 
Phillips  (8  Head,  416) ;  and  Wills  of  John  D.  and  Joseph  Miller 
(2  Lea,  57).  The  rule  is  firmly  established  that  the  tenant  or 
owner  of  such  estate  during  life  or  widowhood  can  not  waste  or  en- 
croach upon  the  corpus,  but  is  limited  to  the  enjoyment  of  the 
income  and  profits.  The  rents  and  use  of  the  land,  the  acces- 
sions, crops,  young  animals,  and  the  entire  fruits  of  the  life  estate, 
belong  to  the  tenant  for  life  absolutely,  and  he  is  not  accountable 
therefor.  {Forsey  v.  Luton,  2  Head,  188 ;  VancU  v.  Evans,  4  Cold. 
346;  Woodsy.  Sullivan,  1  Swan,  507.) 

Under  the  provisions  of  the  will  the  widow  of  the  testator  (now 
Mrs.  House)  took  the  corpus  of  the  estate  for  life  or  widowhood, 
with  the  right  to  use  and  enjoy  the  income  therefrom  as  she 
pleased  and  without  liability  to  account  to  the  remaindermen. 
She  has  not  only  consumed  the  income  and  profits^  but  used  a 
large  part  of  the  corpus.  The  question  is  whether,  under  the  cir- 
cumstances developed  in  the  record,  she  was  warranted  in  doing 
so.     Under  ordinary  circumstances,  she  would  have  no  right  to 
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trench  on  the  corpus.  It  was  her  duty  to  preserve  it  unimpaired 
for  her  children,  the  remaindermen  named  in  the  will.  Her  ex- 
cuse for  doing  so  is  that  the  income  from  her  own  property,  and 
from  that  of  her  deceased  husband,  devised  and  bequeathed  in  the 
will,  and  from  the  estates  of  her  children,  was  insufficient  to  sup- 
port and  educate  them.  Under  these  circumstances,  she  claims, 
it  was  allowable  for  her  to  trench  upon,  and  even  ccmsume  the 
corpus  of  the  estate  left  by  her  husband.  There  is  no  doubt  that 
she  occupied  a  position  of  exceptional  difficulty  and  req>onsibility. 
At  the  date  of  her  husband's  death  the  ages  of  her  three  children, 
who  were  interested  in  his  estate,  were  as  follows:  Lucy,  16 
years;  May,  13  years;  and  Milton,  about  7  months.  Their  rais- 
ing and  education  devolved  upon  her.  She  and  her  husband 
were  people  of  prominence,  and  moved  in  the  best  society  of 
Sumner  county.  The  proper  education  of  their  children  was 
therefore  as  much  a  necessity  as  their  clothing  and  food.  After 
the  daughters  had  grown  to  an  age  to  enter  society,  it  was,  no 
doubt,  their  own  desire  to  be  supported  in  a  manner  becoming 
their  social  position.  Their  mother  seems  to  have  believed  that  it 
was  her  duty  to  maintain  them  in  that  manner,  and  she  accord- 
ingly did  so.  The  small  income  derived  from  the  several  estates 
of  her  children  were  evidently  insufficient  for  their  education, 
maintenance,  and  support;  and  we  think  the  proof  abundantly 
shows  that,  without  encroaching  to  some  extent,  at  least,  upon 
the  corpus  of  the  estate  of  their  father,  it  would  have  been  im- 
possible to  have  clothed,  fed,  and  educated  them  decently.  The 
old  rule,  undoubtedly,  was  that  the  parent  should  support  his 
children,  and  could  not,  as  guardian,  claim  an  allowance  for  their 
board  and  clothing.  {Hughes  v.  Hughes,  1  Brown  Ch.  887.) 
But  this  rule,  has  long  since  been  relaxed.  If  the  father  be 
without  the  necessary  means  to  maintain  his  children  according 
to  their  future  expectations,  of  if  he  have  the  means,  but  the 
income  of  the  children  is  larger  than  his  own,  the  modem  usage 
is  to  make  the  allowance  to  the  parent  for  maintenance.  {Roach 
V.  Oarvan,  1  Ves.  Sr.  160;  In  re  Bostwick,  4  Johns.  Ch.  104 ;  Mc. 
Knight's  Et'rs  v.  Wabh,  23  N.  J.  Eq.  186 ;  Myers  v.  Myers,  2 
McCord  Bq.  225 ;  In  re  Burke,  4  Sandf.  Ch.  617.)  The  old 
rule,  too,  was  to  make  no  allowance  for  past  maintenance.     But 
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thiS|  too,  bas  been  relaxed  {CoUis  v.  Blactbumj  9  Yea.  471; 
Maberly  v.  TurUm^  14  id  500;  Wilkes  v.  Sogers^  9  Jobns.  566.) 
In  tbis  state  tbe  rule  in  regard  to  past  maintenance,  as  laid  down 
by  tbe  Supreme  Court,  is  "that,  while  the  guardian  had  no  power 
to  break  in  on  the  corpus  of  the  fund,  yet  when  he  was  called  on 
to  account  in  a  Court  of  Chancery  he  would  be  allowed  such  nece^ 
sary  and  proper  expenditures,  if  clearly  made  out,  as  a  Court  of 
Chancery  would  have  ordered  if  applied  to  in  the  first  instance.'' 
(RoKborough  v.  Bosfborough^  3  Baxt  814;  MitdieU  v.  Wetlb^  2 
Lea,  150.)  Mrs.  House  did  not  hold  the  estate  left  by  her  hus- 
band as  guardian  of  her  children,  but  as  executrix,  and  during 
widowhood;  but  this  fact  does  not,  in  our  opinion,  affect  the  ques- 
tion. She  was  their  mother,  and  had  charge  of  their  maintenance 
and  education,  as  well  as  of  the  property.  If,  as  guardian,  she 
couldy  upon  being  called  to  account  by  a  court  of  equity,  be  al- 
lowed for  necessary  expenditures,  we  see  no  reason  why  she  should 
not,  in  the  present  instance,  have  her  expenditures  allowed,  if  she 
clearly  shows  that  they  were  necessary.  The  necessity  in  both 
cases  is  the  same.  It  has  been  held  that  an  administrator  who 
had  advanced  money  to  minors,  for  their  support,  before  their 
guardian  was  appointed,  would  be  reimbursed.  {Ingram  v.  In- 
gram^ 5  Heisk.  541.)  A  case  reported  in  2  Hayw.  (N.  C.)  128 
{•Tofi/ea  V.  Jbties),  cited  in  the  brief  of  counsel,  seems  to  be  pecu- 
liarly pertinent  to  the  present  controversy.  The  case  was  this: 
Jones,  the  testator,  provides,  by  special  legacies,  for  his  children, 
and  then  gives  the  use  of  some  negroes  to  his  wife  for  life,  and 
it  is  stated  and  admitted  that  she  sold  a  descendant  of  one  of  these 
negroes.  But  it  is  stated  in  the  answer  that  she  was  under  the 
necessity  of  selling  this  negro  for  the  support  of  her  family.  The 
court,  per  Johnson,  J.,  said:  "And  I  am  of  the  opinion  that  a 
Court  of  Equity  will  validate  a  sale  under  such  circumstances. 
A  devise  to  her  use  means  to  the  use  of  herself  and  children,  or 
for  the  support  of  herself  and  family.  Therefore,  I  direct  that 
one  of  the  inquiries  to  be  made  by  the  jury  shall  be  whether  or 
not  this  negro  was  sold  for  the  necessary  support  of  herself  and 
family." 

Before  Mrs-  House  could  be  allowed  expenditures  made  out 
of  the  corpus,  she  would  be  required  to  show  most  clearly  and 
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satisfactorily  that  they  were  necessary.  What  wiD  be  deemed 
necessary  expenditures  depends  upon  the  circumstances  of  each 
particular  case.  What  would  be  so  in  one  instance  would  be 
extravagance  in  another.  An  important,  but  not  always  con- 
trolling circumstance,  is,  of  course,  the  size  of  the  estate.  An- 
other circumstance,  of  equal,  if  not  more,  weight  and  importance, 
is  the  social  position  of  the  parties.  Of  course,  the  reasonableness 
of  expenditure?  in  such  cases  must  be  determined  by  the  applica- 
tion of  good  judgment  and  common  sense.  The  proper  applica- 
tion of  the  rule  will  find  ready  illustrations  in  the  experience 
of  almost  every  man.  Take  the  case  of  a  boy  of  the  best  social 
position,  and  sprightly  mind,  with  a  small  estate  of  $6,000  or 
$6,000.  It  will  be  admitted  that  the  very  best  use  that  his 
guardian  could  make  of  his  means  would  be  to  apply  it  to  his 
education,  so  as  to  fit  him  for  a  career  in  some  honorable  station 
and  position  in  life.  So,  in  the  case  before  us,  if  the  means 
of  the  children  and  their  mother  were  insufficient  to  support  them 
in  reasonable  comfort,  and  educate  them  in  a  proper  manner, 
the  defendant,  Mrs.  House,  had  the  right  to  use  the  corpus  of  the 
estate  for  that  purpose.  We  have  no  doubt  that  the  testator 
himself  had  in  view  the  probable  necessity  of  the  use  of  his 
estate,  in  whole  or  in  part,  for  those  purposes,  for  in  his  will  he 
excuses  his  wife  and  testatrix  from  making  and  filing  an  inventory 
of  his  estate.  The  cause  was  heard  by  the  chancellor,  and  he 
decreed  that  the  provision  in  the  will  of  Mr.  Elkins  giving  his  es- 
tate to  his  wife  during  widowhood  was  a  valid  limitation,  and 
that  upon  her  marriage  with  Mr.  House  the  property  went  to  his 
children.  He  referred  the  cause  to  the  clerk  and  master  for  an 
account.  The  principles  upon  which  the  account  was  ordered 
to  be  taken  were  as  follows:  (1)  Ascertain  what  property  and 
assets  came  to  the  hands  of  the  testatrix,  and  what  disposition 
she  made  of  the  same.  (2)  Charge  her  with  one-third  of  all  the 
property  and  assets,  except  real  estate,  or  the  proceeds,  that  was 
received  or  collected  by  her,  together  with  interest  accrued 
thereon  to  her  marriage.  Credit  her  with  one-third  of  all  the 
debts,  including  funeral  expenses  of  the  testator,  paid  by  her. 
(3)  Disallow  all  credits  for  money  used  by  her  for  her  own  main- 
tenance.    (4)  Disallow  board  for  her  daughter  Lucy,  the  com- 
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plainant.  (5)  Disallow  all  taxes  paid  and  improvements  made 
during  widowhood.  There  were  numerous  other  directions  in 
the  decree,  for  taking  the  account,  which  it  is  not  necessary  to  no- 
tice. The  chancellor  further  decreed  that  Mrs.  House  was  enti- 
tled to  homestead  in  the  lands  of  her  deceased  husband. 

The  master  reported:  First.  That  there  came  to  the  hands 
of  the  executrix  personal  property  to  the  value  of  $7,969.  This 
property  consisted  of  $3,000  Sumner  county  bonds,  notes,  ac- 
counts, a  law  library,  an  office  desk,  and  one  barouche.  Mr. 
Elkins  also  left  at  his  death  a  small  farm,  comprising  about  fifty 
acres.  Second.  That  she  had  disbursed  on  account  of  the  estate 
$801.05,  and  that  notes  received  by  her,  and  which  were  a  lien 
on  certain  real  estate  sold  by  Mr.  Elkins  during  his  lifetime, 
amounting  to  $2,017.80,  had  not  been  collected,  and  were  still 
in  her  hands.  After  deducting  the  two  above  credits,  aggregat- 
ing $2,818.85,  from  the  amount  with  which  she  was  charged,  to 
wit,  $7,969.98,  there  remained  $5,151.13.  This  last  constituted 
the  estate  of  the  testator  to  be  distributed  among  his  devisees. 
He  found  thait  Mrs.  Wooten's  share  was  $1,717.04,  being  one- 
third.  Third.  The  master  allowed  the  executrix  credits  for  ex- 
penditures on  account  of  Mrs.  Wooten  during  her  minority 
amounting  to  $617.  Fourth.  He  reported  that  the  amount  due 
Mrs.  Wooten  as  of  November  24,  1893,  was  $1,099.52,  to  which 
he  added  interest  to  date  of  the  report,  $100.  Fifth.  The  master 
reported  that  Mrs.  House,  as  guardian  of  Mrs.  Wooten,  had  made 
settlements  with  the  County  Court  clerk,  and  was  allowed  the  in- 
terest from  her  ward's  estate  for  the  support  of  said  ward.  This 
report  was  excepted  to  by  both  parties.  Some  of  the  exceptions 
were  sustained,  and  some  were  overruled.  The  result  was  that 
the  chancellor  found  that  Mrs.  House  was  indebted  to  her  daugh- 
ter in  the  sum  of  $1,381.96. 

The  first  exception  of  complainants  is  that  the  item  of  $3,000 
Sumner  county  bonds,  qharged  to  Mrs.  House,  is  erroneous.  It 
appears  that  in  September,  1892,  Mrs.  House  sold  said  bonds  in 
Nashville,  through  Landis  &  Co.,  for  ninety-one  cents  on  the  dol- 
lar, which  was  the  market  price,  and  invested  the  proceeds  in 
stock  of  the  Farmers'  Savings  &  Building  &  Loan  Association^ 
in  her  own  name.  The  point  of  the  exception  is  that  she  had  no 
right  to  seU  them,  and  ought  to  have  preserved  them  as  she 
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received  them,  in  specie,  as  part  of  the  corpus  of  the  estate.  The 
exception  predicated  upon  this  ground  raises  the  question  we  have 
already  decided,  viz.,  her  right  to  use  an j  part  of  the  corpus  for 
the  support  of  her  wards.  The  truth  of  the  matter  seems  to  be 
that  Mrs.  House  sold  a  parcel  of  real  estate  of  her  own,  and  used 
the  proceeds — quite  equal  in  amount  to  the  value  of  the  bonds — 
in  the  support  of  her  family,  and  she  reimbursed  herself  these  ex- 
penditures by  taking  these  bonds.  The  complainant  seeks,  in  her 
amended  bill,  to  follow  the  proceeds  of  these  bonds,  as  a  trust 
fund,  into  the  stock  of  the  building  association,  and  she  has  im- 
pounded it  by  enjoining  Mrs.  House  and  her  husband  from  dis- 
posing of  the  same.  Undoubtedly  the  purchase  by  a  trustee  of 
trust  property  from  himself  will  be  strictly  scrutinized.  Such  a 
transaction  will  not  ordinarily  be  allowed  to  stand.  But  in  this 
instance  it  is  shown  that  Mrs.  House  charged  herself  with  the 
full  value  of  the  bonds,  and,  if  her  expenditures  of  her  own 
means  for  the  maintenance  of  the  complainant  and  her  sister  and 
brother  were  reasonable  and  proper,  there  is  no  good  reason  why 
she  should  not  reimburse  herself  with  the  bonds,  as  well  as  with 
money.  But,  however  that  may  be,  the  master,  in  his  report, 
has  charged  her  with  the  par  value  of  the  bonds,  and  the  com* 
plainant  has  been  given  the  benefit  of  them. 

The  master  allowed  Mrs.  House  credit  for  $179.90,  paid  on 
taxes  fc^  the  year  1884.  These  taxes  were  assessed  during  the 
lifetime  of  Mr.  Elkins,  and  it  was  proper  that  they  should  be  paid 
by  his  executrix.     The  exception  was,  therefore,  not  well  taken. 

There  are  certain  items  of  funeral  expenses,  etc.,  for  which  she 
has  been  allowed  credit.     They  are  as  follows: 

Cash  paid  C.  S.  Alexander,  nurse $25  00 

Cash  paid  professional  nurse  from  Nashville 60  00 

Cash  paid  W.  G.  Blue  &  Son  for  casket 165  00 

Cash  paid  W.  T.  Wells  for  digging  grave 6  00 

Cash  paid  Hitchcock  for  masonry  in  grave 20  00 

Cash  paid  for  funeral  notices 4  00 

Cash  paid  for  carriages  at  burial 22  00 

Cash  paid  for  medical  attendance 22  00 

Cash  paid  for  burial  clothes 42  85 

And  several  other  small  items,  aggregating 48  30 
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■  The  grounds  of  the  exception  to  them  are  that  they  were  in 
fact  paid  by  Mr.  W.  B.  Conn,  the  good  uncle,  and  that  there  is  no 
l^roof  to  show  that  she  ever  repaid  him,  except  her  own  testimony, 
which  is  incompetent.  The  proof  shows  that  Mr.  Conn  paid 
these  bills  after  Mr.  Elkins's  death,  and  Mrs.  House  swears  that 
she  repaid  him  afterwards  with  money  of  the  estate.  It  was 
competent  for  her  to  prove  that  fact.  The  credits  were,  we  think, 
properly  allowed. 

The  next  exception  is  that  the  executrix  ought  to  have  been 
charged  with  $117  said  to  have  been  in  bank  to  the  credit  of  Mr. 
Elkins  at  the  time  of  his  death.  The  proof  does  not  sustain  the 
exception.  It  is  shown  that  that  amount  was  to  Elkins's  credit 
December  1,  1884.  He  died  December  27,  1884.  There  is 
no  proof  that  it  was  not  drawn  out  between  those  dates.  It  is 
probable  it  was.     The  exception  was  properly  overruled; 

The  master  reported  the  following  disbursements  made  on 
account  of  Mrs.  Wooten  by  her  mother: 

Tuition $60  00 

Tuition,  music 4  QO 

For  diamond  ring 135  00 

For  watch  and  chain 100  00 

Kitchen  outfit  and  furniture 100  00 

Cash  given  her  when  married 40  00 

For  baby  buggy 20  00 

Cash  paid  for  taxes  on  bonds  and  notes 108  00 

Set  of  jeweb^ 20  00 

Cash  paid  for  trunk 15  00 

For  trip  to  Manunoth  Cave 15  00 

Total $617  00 


These  amounts,  except  twenty  dollars  for  baby  carriage,  were 
expended  before  Mrs.  Wooten's  marriage. 

All  these  items  are  excepted  to  on  the  grounds — First,  that 
in  her  settlements  as  guardian  Mrs.  House  was  allowed  $905; 
and,  second,  that  they  were  gifts  or  donations  from  the  mother 
to  the  daughter,  and  intended  as  such.  The  County  Court  clerk 
shows  that  in  her  settlements  as  guardian  Mrs.  House  was  charged 
Vou  1-87 
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with  $905,  income  derived  from  her  ward's  estate,  and  Aat  she 
was  allowed  the  same  for  the  necessary  support  and  maintenance 
of  said  ward.  It  is  most  clearly  shown,  however  that  the  expendi- 
tures excepted  to  were  not  included  in  her  settlements  with  the 
County  Court  clerk,  and  were  in  addition  thereto.  The  proof 
further  shows  that  they  were  necessary  for  the  education,  main- 
tenance and  comfort  of  Mrs.  Wooten.  Mrs.  Wooten  states  that 
they  were  all  donations,  and  intended  as  such  by  her  mother;  and 
Mrs.  House  says  they  were  made  to  her  daughter  from  the  funds 
of  her  deceased  husband's  estate,  with  no  thought  of  their  re- 
payment, but  in  the  belief  that  she  had  the  right  to  use  or  die 
pose  of  the  assets  in  her  hands  as  she  pleased. 

These  items  can  not  be  regarded  as  pure  donations,  and  to  hold 
them  to  be  such  would  be  very  unjust  to  Mrs.  House.  They  were 
in  the  nature  of  advancements  to  Mrs.  Wooten  out  of  her  share 
of  the  estate.  It  is  very  true  that  Mrs.  House  had  no  clear,  defi- 
nite notion  of  her  legal  rights,  or  those  of  her  children.  She  be- 
lieved that  she  had  the  right  to  use  the  assets  of  the  estate  for  the 
support  and  education  of  her  children,  and,  when  she  made  those 
disbursements  to  and  on  account  of  her  daughter,  she  did  so  in 
the  belief  that  the  money  was  hers  to  give  in  that  way.  If,  as  we 
have  seen,  the  money  really  came  from  the  estate,  and  was  ex- 
pended reasonably  and  judiciously  for  her  daughter,  she  ought  to 
be  allowed  credit  for  the  same  in  her  accounts.  The  credits  were 
properly  allowed  in  the  master's  report.  The  chancellor  sus- 
tained the  exception  in  part.  We  think  it  ought  to  have  been 
overruled. 

Having  considered  all  the  exceptions  of  the  complainant  to 
the  master's  report,  we  proceed  now  to  pass  upon  those  of  the  de- 
fendant, Mrs.  House.  She  excepts  to  two  items  of  interest  on 
notes  of  the  estate  charged  to  her.  The  ground  of  the  excep- 
tion is  that  she  was  entitled  to  interest  to  the  date  of  her  marriage, 
and  there  is  no  proof  that  she  received  any  of  the  principal  or 
interest  since  that  date.  There  is  no  question  that  she  collected 
both  principal  and  interest.  As  she  claimed,  and  has  been  al- 
lowed, credits  for  disbursements  out  of  the  corpus  of  the  estate, 
upon  the  theory  that  the  income  therefrom  was  insufficient  for  the 
support  of  'her  children,  she  ought  to  account  for  interest  as  well 
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as  principal.  Her  disbursements  were  out  of  both  principal  and 
income,  and  she  has  claimed  and  received  credits  therefor.  She 
must  therefore  be  charged  with  all  sums  received,  whether  prin- 
cipal or  interest. 

Another  exception  is  that  she  has  not  received  proper  credit  for 
$1,666.51  which  she  claims  to  have  been  expended  on  account  of 
her  daughter.  The  proof  shows  that  this  amount,  which  is  an  ag- 
gregate of  various  and  sundry  items,  covers  and  includes  the 
credits  allowed  her  in  the  master's  report,  in  her  settlements  with 
the  County  Court  clerk.  The  chancellor  properly  overruled 
the  exception. 

The  chancellor  decreed  that  Mrs.  Wooten  be  allowed  interest 
on  the  amount  found  to  be  due  her  from  November  24,  1893, 
the  date  of  her  mother's  marriage  with  her  present  husband. 
In  this  he  was  in  error.  It  is  shown  in  the  master's  report  that 
Mrs.  House  received,  as  assets  of  the  estate  of  her  first  husband, 
three  vendor^s  lien  notes  of  one  J.  A.  Stratton,  for  $570  each, 
which,  with  interest  accumulated  at  the  date  of  his  death, 
amounted  to  $2,017.08.  These  notes  were  not  paid  to  her,  and  it 
is  not  shown  anywhere  that  she  has  received  any  interest  thereon 
since  Mr.  Elkins's  death.  It  would  be  unjust  to  charge  her  with 
interest  she  never  received.  These  notes  now  constitute  a  part 
of  Mr.  Elkins's  estate,  to  be  distributed.  She  is  chargeable  with 
interest,  from  the  date  mentioned,  on  the  other  funds  received 
by  her. 

The  chancellor,  in  the  decree  ordering  the  account,  denied 
Mrs.  House  any  allowance  for  board  of  her  daughter  from  the 
date  of  her  father's  death  to  the  date  of  her  marriage.  It  ap- 
pears that  during  that  period  Mrs.  House  received,  as  guarlian, 
the  income  of  her  daughter's  estate,  amoimting  to  $905.  She 
advanced  for  her,  out  of  the  corpus  of  the  estate,  before  her  mar- 
riage, $357.  Of  this  amount,  $108  were  for  taxes  on  her  estate. 
The  total  amount  expended  for  Mrs.  Wooten  before  her  mar- 
riage, exclusive  of  taxes,  was  $1,164.  This  sum  was  used  in  pay- 
ing for  her  tuition  and  clothing,  and  for  some  articles  of  jewelry, 
and  a  pleasure  trip  to  Mammoth  Cave.  The  jewelry  and  the 
trip  to  the  cave  amounted  to  $250.  The  yearly  expenditure  for 
education  and  clothing,  if  we  exclude  the  jewelry  and  the  trip  to 
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Mammoth  Cave,  was  $226.  That  amount  was  certainly  not 
more  than  sufficient,  if,  indeed,  it  was  enough.  It  would  seem 
tliat,  in  view  of  the  social  position  of  the  family,  it  was  a  scant 
allowance.  The  expenditure  for  jewelry  was,  under  the  circum- 
stances,  not  an  extravagance.  The  articles  had  a  permanent 
value,  and  were,  as  the  world  goes,  a  necessity.  Women,  and 
especially  young  ladies  in  society,  require  these  things  for  their 
proper  and  neoessary  ornamentation.  Mrs.  House's  income  was 
small.  She  owned  two  houses  which  yielded  her  an  annual  rental 
of  $30  per  month.  She  received  the  interest  on  three  Sumner 
county  bonds,  amounting  to  $180  per  annum.  From  other 
sources  she  received  $163  per  annum.  Out  of  this  she  was 
obliged  to  pay  taxes,  repairs,  and  insurance,  the  precise  amount 
of  which  is  not  shown.  It  is  reasonable  to  presume  that  her  net 
income  did  not  greatly  exceed  $400.  She  owned  her  residence, 
and  lived  in  it.  She  says  that,  necessarily,  from  time  to  time, 
she  was  obliged  to  replenish  the  furnishings  of  the  house.  Hav- 
ing young  lady  daughters,  who  were  receiving  and  entertaining 
more  or  less,  she  felt  that  the  home  ought  to  be  neat  and  attrac- 
tive. She  had  three  daughters  and  one  son  living  with  her.  One 
daughter,  Willie  Conn,  through  the  generosity  of  her  uncle,  was 
able  to  pay  her  board  and  other  expenses.  Several  witnesses 
were  examined  to  prove  the  cost  of  living,  for  a  family  of  that 
size,  in  Gallatin.  The  average  cost  for  food,  fuel  and  servants^ 
hire  is  between  $800  and  $1,000.  If  she  had  had  an  income 
sufficiently  large  to  have  done  so,  it  would  have  been  her  duty 
to  have  furnished  them  with  a  home  free  of  cost.  But,  having 
an  income  too  scant  to  defray  actual  household  expenses,  she  was 
not  under  that  obligation.  If  the  children  had  means  of  their 
own,  it  was  no  more  than  right  that  they  should  contribute.  To 
pay  the  household  expenses,  Mrs.  House  was  obliged  to  draw 
upon  the  corpus  of  the  estate,  and,  under  the  rule  announced  in 
another  part  of  this  opinion,  her  reasonable  expenditures  on  that 
account  will  be  approved.  The  chancellor  was,  therefore,  in 
error  in  denying  her  credit  for  the  board  of  her  daughter  Mrs. 
Wooten  during  the  time  she  lived  with  her,  viz.,  from  the  death  of 
her  father  until  her  marriage,  in  January,  1889. 

The  chancellor  decreed  that  Mrs.  House  was  entitled  to  home- 
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stead  in  the  real  estate  left  by  her  husband  at  his  death.  The 
conclusion  we  have  reached  on  this  question  is  not  free  from 
doubt  The  widow's  claim  of  homestead  is  inconsistent  with  the 
provisions  of  the  will,  and,  upon  reason,  it  would  seem  that  having 
the  right  to  dissent  from  the  will  and  having  failed  to  ex- 
ercise it,  she  can  not  now  claim  homestead.  This  view 
is  sustained  by  the  Supreme  Court  of  Vermont  in  the  case  of 
Meech  v.  Meech  (37  Vt.  419).  In  that  case  the  testator  de- 
vised by  will  to  his  wife,  for  life,  four  acres  of  land,  which  in- 
cluded the  family  mansion  and  grounds.  Then  a  larger  tract, 
comprising  the  four  acres  within  its  boundaries,  was  devised 
in  fee  to  his  son,  Ezra,  with  this  clause  appended  to  the  descrip- 
tion: "Excepting  from  the  lands  herein  devised  to  Ezra  the  fife 
estate  which  I  have  given  to  my  wife,  in  about  four  acres  thereof 
and  the  lands  and  buildings  standing  on  the  four  acres."  The 
house  on  the  four  acres  was  the  homestead,  from  which  the 
widow's  homestead  must  have  been  taken,  if  ahe  had  any.  The 
will  stated  that  the  provision  for  the  widow  was  to  be  in  lieu  of 
dower,  but  nothing  was  said  of  homestead.  The  court,  in  its 
opinion,  affirmed  the  generally  recognized  doctrine  that,  if  the 
terms  of  the  will  do  not  express  a  clear  intention*  that  the  be- 
quests are  made  in  lieu  of  homestead,  then  she  will  take  the  be- 
quests in  the  will,  and  also  her  estate  of  homestead  under  the 
will.  But  it  was  further  stated  that,  if  the  terms  of  the  will  ex- 
press a  clear  intention  that  the  bequests  are  made  in  lieu  of  home- 
stead, then  the  widow  will  be  put  to  her  election  whether  she 
will  have  her  homestead,  or  take  the  bequests  of  the  will.  If 
the  question  was  altogether  an  original  one  in  this  state,  our  in- 
clination would  be  to  follow  the  decision  of  the  Vermont  court; 
but  there  are  several  cases  which,  while  they  have  not  squarely 
considered  the  precise  question  presented  in  this  case,  do  indicate 
a  leaning  of  our  Supreme  Court  to  the  right  of  the  widow  to 
homestead,  notwithstanding  it  may  appear  antagonistic  to  the  will. 
In  Jarman  v.  Jarmaris  heirs  (4  Lea,  672),  the  testator,  by  his 
will,  gave  to  his  wife  a  large  real  and  personal  estate.  The  widow 
did  not  formally  dissent.  The  estate 'proved  to  be  indebted 
greatly  beyond  its  value.  After  the  year  within  which  the 
widow  could  dissent  had  elapsed,  she  claimed  both  dower  and 
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homestead  in  the  real  estate  of  the  testator.  The  court  (Justice 
TuRNEY  delivering  the  opinion)  said:  "By  our  law  the  home- 
stead vests  in  the  husband  and  wife  jointly,  and  is  a  life  estate. 
Upon  the  death  of  either  it  vests  in  the  survivor.  Neither  has 
the  right  to  dispose  of  it,  except  with  the  consent  of  the  other,  by 
will  or  otherwise,  and  then  only  in  the  mode  prescribed  by  statute. 
The  right  of  the  wife  is  fixed  during  coverture,  and  is  only  lost  by 
her  voluntary  alienation,  or  by  abandonment,  or  by  death." 
This  case  was  cited  with  approval  by  the  court  in  Wibon  v.  Morris 
<94  Tenn.  647,  661 ;  29  S.  W.  966).  In  this  latter  case,  the  testa- 
tor, after  dividing  his  personal  property  between  hifi  widow  and 
slaughter,  his  only  child,  as  the  laws  of  the  state  of  Tennessee 
direct,  devised  his  real  estate  as  follows:  "My  real  estate,  situ- 
ated in  Hamilton  county,  Tennessee,  near  the  city  of  Chat- 
tanooga, is  increasing  in  value,  and  I  advise  that  it  be  retained 
by  the  family.  My  wife  will  be  entitled  to  a  portion  of  this  tract 
of  land  as  dower,  during  her  life."  It  will  be  observed  that  the 
language  of  the  will  does  not,  in  terms,  exclude  homestead,  and 
it  seems  to  us  that  such  a  construction  is  not  necessarily  implied. 
The  suggestion  that  the  land  be  retained  in  the  family  might, 
on  the  other  hand,  be  very  well  held  to  be  a  reservation  of  the 
rights  in  the  property  to  the  members  of  the  family,  whatever 
they  might  be.  There  was  no  attempt  in  the  opinion  of  the 
court  to  interpret  the  language  of  the  will  so  as  to  determine 
whether  the  testator  intended  to  exclude  or  preserve  homestead. 
Without  discussing  the  question,  it  was  simply  held  that  the 
widow  was  entitled  to  homestead  as  well  as  dower,  and  the  case 
of  Jarman  v.  Jarman  was  cited  in  support.  After  a  careful  ex- 
amination of  the  opinion  of  the  court,  we  are  constrained  to  be- 
lieve that  the  precise  question  before  us  was  not  considered  by 
the  court;  and  we  are  of  the  further  opinion  that  the  conclusion 
reached  was  more  the  result  of  the  reasoning  of  the  court  on  the 
other  question  in  the  case,  than  agreement  with  Jarman  v.  Jarman. 
As  before  stated,  one  of  the  clauses  of  the  will  divided  the  testa- 
tor's personal  property  between  his  wife  and  daughter,  his  only 
child,  as  the  laws  of  the  state  of  Tennessee  direct.  The  widow 
claimed  that  she  was  entitled  to  the  articles  exempt  to  the  widow 
under  the  statute,  and  to  a  year's  allowance.    It  was  held  that  it 
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was  the  intention  of  the  testator  to  dispose  of  his  property  between 
his  widow  and  daughter,  precisely  as  it  would  have  gone  under 
the  laws  of  the  state  if  no  will  had  been  made,  and  she  was  ac- 
cordingly allowed  both  exemptions  and  year's  allowance.  There 
being  nothing  in  the  will  directly  or  impliedly  depriving  her  of 
either,  it  was  deemed  to  be  entirely  in  harmony  with  the  testa- 
tor's intention  to  give  her  whatever  the  law,  in  the  absence  of  the 
will,  would  have  given  her.  So,  there  being  no  words  of  exclu- 
sion in  the  will  as  to  homestead,  and  the  disposition  of  the  real 
estate  being  consistent  with  its  preservation,  it  was  held  that  the 
widow  was  entitled  to  it.  Standing  alone,  the  case  of  Wilson  v. 
Morris  would  not  sustain  the  right  of  the  widow  to  homestead^ 
in  a  case  where  it  was  apparent  that  the  testator  had  intended  to 
make  provision  in  lieu  of  homestead.  The  only  value  of  that 
case  as  an  authority  on  this  question  is  its  approval  of  Jarman  v. 
Jarman.  The  dictum  of  Judge  Tukney  touching  the  nature  or 
character  of  the  widow's  estate  in  the  homestead  was  criticised 
in  the  case  of  Crmtk  v.  Orealh  (86  Tenn.  669-661;  8  &  W.  847> 
In  Jarman  v.  Jarman  it  was  said  that  a  homesteiid  vests  in  the 
husband  and  wife  jointly,  as  a  life  estate,  and,  upon  the  death  of 
either,  vests  in  the  survivor.  In  Crealh  v.  Oreathy  Judge 
FowLKKS,  delivering  the  opinion  of  the  court,  said  that  the  wife 
had  no  such  estate  as  that  described;  that  she  had  a  mere  right 
of  occupancy,  or  the  right  to  have  the  same  exempt  from  her  hus- 
band's debts,  and  a  negative  upon  his  power  of  alienation.  In 
the  course  of  the  opinion  it  was  said  that  the  dictum  of  Judge 
Turkey  was  merely  arguendo,  and  not  necessary  to  the  decision 
of  the  question.  So  that  it  will  be  seen  that  in  Creath  v.  Creath 
the  judgment  of  the  court  upon  the  question  was  approved,  al- 
though the  language  of  the  judge  delivering  the  opinion  was 
criticised.  If,  upon  grounds  of  public  policy,  the  widow's  right 
of  homestead  is  inalienable  except  by  her  consent,  in  the 
manner  prescribed  by  the  statute,  it  would  seem  to  be 
of  no  consequence  whether  the  nature  of  her  estate  was  such 
as  it  was  held  to  be  in  Jarman  v.  Jarman,  but  was  a  mere  right  of 
occupancy,  as  was  indicated  in  the  case  of  Oreath  v.  Creath,  The 
policy  of  the  law  preserving  to  the  widow  homestead  in  the  real 
property  of  her  deceased  husband  would  apply  in  the  one  case  as 
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much  as  in  the  other.  And  it  is  upon  this  ground  that  the  rulings 
of  the  court  in  Jarman  v.  Jarman  must  stand.  This  View  would 
be  entirely  consistent  with  the  policy  of  our  law  and  the  decisions 
of  our  courts,  which  have  been  careful  to  guard  and  uphold  the 
widow^s  right  of  homestead,  as  a  necessary  provision  for  her  and 
her  children.  Upon  what  appears  to  be  the  leaning  of  the  Su- 
preme Court  of  this  state,  rather  than  what  it  has  expressly  de- 
cided, we  are  constrained  to  hold  that  in  this  case  the  chancellor 
was  correct  in  allowing  Mrs.  House  homestead  in  the  real  estate 
of  her  deceased  husband. 

The  decree  of  the  chancellor  will  be  modified  in  the  respects 
herein  indicated,  and  in  all  others  affirmed.  The  case  will  be 
remanded  to  the  Chancery  Court  of  Sumner  county,  with  direc- 
tions to  restate  the  account  between  the  parties  in  accordance 
with  this  opinion.  The  costs  of  the  court  below  will  be  paid  as 
adjudged  by  the  chancellor.  The  costs  of  appeal  will  be  borne 
equally  by  complainants  and  by  the  defendant  Mrs.  House* 

Barton  and  Neil,  JJ.,  concur. 

Affirmed  orally  by  Supreme  Court,  March  7, 1896L 


Note. — It  would  seem  to  be  well  settled  by  a  great  number  of  adjudications 
both  in  Englasd  and  in  this  country,  that  conditions  in  general  restraint  of  mar- 
riage, whether  of  man  or  woman,  as  a  general  rule,  are  regarded  in  law  as  being 
against  public  policy,  and  tlierefore  void.  But  tliis  rule  has  never  been  con- 
sidered as  exteuding  to  special  restraints,  such  as  against  marriage  with  a  par* 
ticular  person,  or  before  attaining  a  certain  reasonable  age,  or  without  con- 
sent. Nor  has  it  ever  been  extended  to  the  case  of  a  second  marriage  of  a 
woman ;  but  in  all  such  cases  tlie  special  restraint  by  condition  has  been  al- 
lowed to  take  effect,  and  the  devise  over  lield  good,  on  breach  of  the  condi- 
tion. A  condition,  therefore,  that  a  widow  shall  not  marry,  is,  by  all  the  au- 
thorities, held  not  to  be  unlawful.  (Sc^tt  v.  Tyler,  2  Dick,  712;  Jordan  v. 
Holkham,  Amb.  209;  Barton  v.  Barton,  3  Vern.  308;  2  Pow.  on  Dev.  283  ; 
O'Neale  v.  Ward.  8  H.  &  McH.  03;  Binnerman  v.  Weaver,  8  Md.  517;  Gough 
and  Wife  v.  Manning,  26  id.  347;  Clark  v.  Tennison,  33  id.  85.) 

In  the  cases  a  distinction  is  taken  between  those  where  the  restraint  is 
made  to  operate  ad  a  condition  precedent,  and  those  where  it  is  expressed  to 
take  effect  as  a  condition  stibsequent ;  and  the  decisions  have  generally  been 
made  to  turn  upon  the  question,  whether  there  be  a  gift  or  devise  over  or  not. 
But  if  the  gift  or  devise  be  to  a  person  until  he  or  she  shall  marry  and  upon  such 
marriage  then  over,  this  is  a  good  limitation,  as  distinguished  from  condition; 
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98  in  each  case  there  Is  nothing  to  carry  the  interest  beyond  the  marriage. 
There  can  be  no  doubt,  therefore,  that  marriage  may  be  made  the  ground  of 
a  limitation  ceasing  or  commencing;  and  this  whether  the  devisee  be  man  or 
woman,  or  other  than  husband  or  wife.  (Morley  v.  Rennoldson,  2  Hare,  570; 
Webb  V.  Grace,  2  Phill.  701;  Arthur  v.  Cole,  56  Md.  100.) 
See  8  Am.  Probate  Reports,  871. 


Bedell  vs.  Fradenburgh  et  al 

[Supreme  Court  of  Minnesota,  68  Northwest.  Rep.  41 ;  June  80, 1896.] 

CoNsmuorioN  OP  WILL— After- ACQUIRED  propertt. 

A  certain  will  construed.    EM,  it  did  not  dispose  of  a  certain  parcel  of  real 
estate  acquired  by  the  testatrix  after  the  making  of  the  will,  and  that  as 
to  such  real  estate  she  died  intestate. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Bamsej  county.  ' 

4 

Otis,  Judga 

Action  by  Harvey  S.  Bedell,  as  executor  and  trustee  of  the 
will  of  Carrie  R  Fradenburgh,  against  Edgar  A.  Fradenburgh 
and  others.  From  the  judgment  the  executor  appealed.  Af- 
firmed 

FlandraUy  Squires  &  Cutcheorij  for  appellant 

Dodd  &  Bowman^  for  respondents. 

Canty,  J. — This  is  an  action  brought  by  the  executor  for  the 
purpose  of  obtaining  a  judicial  construction  of  the  will  of  the  tes- 
tatrix. The  will  was  made  on  April  27,  1898.  Thereafter,  on 
October  23d,  of  the  same  year,  the  testatrix  purchased  and  had 
conveyed  to  her  a  city  lot  in  St.  Paul,  in  this  stata  Thereafter^ 
ill  April,  1894,  she  died.  The  question  is  whether  this  lot  is  dis* 
posed  of  by  the  will,  or  whether,  as  to  such  lot,  she  died  intestate. 
The  facts  are  all  set  out  in  the  pleadings,  and  the  court  below 
held  that  she  died  intestate  as  to  the  lot.  We  are  of  the  same 
Vol  1-^38 
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opinion.     Section  4425,  Gen.  St  1894,  provides:     "All  prop- 
erty acquired  by  the  testator  after  making  his   will   shall   pass 
therein  in  like  manner  as  if  possessed  at  the  time  of  making  the 
will,  if  it  appears  by  the  will  that  such  was  his  intention."     We 
can  discover  no  intention  in  the  will  in  question  to  dispose  of  this 
lot     The  will  makes  no  special  reference  ta  after^acquired  prop- 
erty at  all,  and  there  is  in  it  no  general  or  specific  clause  under 
which  the  lot  would  pass,  even  if  she  held  and  owned  it  at  the 
time  she  made  the  will.     The  testatrix  never  had  any  childi*en. 
She  left  surviving  her,  her  husband,  the  defendant  Fradenburgh, 
and  her  sister,  the  defendant  Bosa     The  first  subdivision  of  the 
will  provides  as  follows:     "  First  In  case  I  die  leaving  no  child 
or  children,  I   give  to  my  husband*'  certain  household  furniture 
and  certain  real  estate  in  Bome,  N.  Y.,  all  of  which  is  fully  de- 
scribed.     By  the  second  clause  she  bequeaths  certain   personal 
property  to   her  sister     The  third  clause  provides  as  follows : 
**  Third.  In  case  I  die  leaving  no  child  or  children,  I  give,  de- 
vise, and  bequeath  to  my  executor  hereinafter  named,  in  trust, 
all  my  personal  property  and  estate  not  hereinabove  disposed  of, 
and  all  my  real  estate  and  property,  and  interest  in  real  estate 
and  property,   of  whatever   kind  soever,   situate  and    being  in 
Toledo,  Ohio,  for  the  purpose  of  paying  my  debts,  and  of  divid- 
ing, distributing,  and  settling  my  estate  as  hereinafter  directed 
and  provided."     It  then  proceeds  to  provide  for  the  holding  by 
the  executor  of  said  property  in  trust  for  minor  matters  not  ma. 
terial  here,  and  also  in  trust  for  the  defendant  Bose  during  her 
lifetime,  and  remainder  to  her  issue,  but,  if  she  leave  none,  then 
two-thirds  of  the  same  to  some    other  parties,   and  one-third 
to  the  defendant  Fradenburgh  if  he  be  then  living,  and,  if  not, 
then  to  such  other  parties.  The  fourth  clause  provides  as  follows  : 
'^  Fourth.  In  case  I  die  leaving  a  child  or  children,  then  and  in 
that  case  I  direct  my  executor  and  trustee  hereinafter  named  to 
sell,  dispose  of,  and  convert  into  money  all  property  which  I 
have  by  the  first  item  of  this  will  given  to  my  husband,  and  to 
use,  apply  and  pay  over  all  the  interest  and  income,  rents,  issues, 
and  property  of  all  my  estate,  both  real  and  persofial,  for  the  sup- 
port, education,  and  maintenance  of  my  said  child  or  children." 
It  further  provides  that  when  such  children  shall  each  arrive  at 
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the  age  of  twenty-one  years,  "  he  or  she  shall  receive  his  or  her 
portion  of  my  said  estate,  which  estate  is  to  be  equally  divided 
between  such  children."  But  if  she  leave  no  children;  or  if  they 
all  die  before  arriving  at  the  age  of  twenty-one  years,  it  further 
provides:  ^' All  my  estate  which  shall  remain  at  the  death  of* 
the  last  of  such  children  shall  be  **  distributed  as  provided  in  and 
according  to  the  terms  and  provisions  of  the  first,  second,  and 
third  items  or  clauses  of  my  said  will*'  These  are  all  of  the  pro- 
visions of  the  will  material  here. 

It  is  contended  by  appellant  that  construing  all  of  the  clauses 
of  the  will  together,  they  show  an  intention  on  the  part  of  the  tes- 
tator to  dispose  of  all  the  property  which  she  would  have  at  the 
time  of  her  death.  In  our  opinion,  we  are  not  at  liberty  thus  to 
construe  together  all  of  the  clauses  of  the  will.  The  testatrix 
never  had  any  children,  so  the  fourth  clause  never  took  effect  at 
alL  And  if  it  had  taken  effect  it  would  evidently  have  revoked 
the  other  three  clauses.  But  even  if  we  could  construe  all  the 
clauses  together,  it  would  not  accomplish  the  result  contended  for 
by  appellant  While  the  fourth  clause  of  the  will  uses  the  terms, 
*^  all  my  estate,  both  real  and  personal,"  and  "  all  my  estate  which 
shall  remain  at  the  death  of"  my  children,  the  third  clause  uses 
no  such  broad  language  with  reference  to  the  real  estata  It  uses 
the  language,  '*all  my  personal  property  and  estate,"  which  does 
not  cover  any  real  estate  at  all,  and  the  language,  ''  all  my  real 
estate  and  property  and  interest  in  real  estate  and  property  of 
whatever  kind  soever,  situate  and  being  in  Toledo,  Ohio."  The 
property  here  in  question  is  not  in  Toledo,  Ohio,  and  therefore  is 
not  disposed  of  by  this  language.  There  is  no  other  language  in 
the  will  which  has  disposed  of  this  lot,  and  we  can  not  make  a  new 
will  for  the  testatrix. 

Judgment  affirmed 
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Adams  et  cU.  vs.  Hannah. 

[Supreme  Court  of  Georgia,  25  Southeast  Rep.  880;  Noyember  15, 1805.] 

Death  op  partner — ^Appointment  op  receiver — Powers. 

In  view  of  the  entire  record,  the  trial  Judge  was  authorized  to  deal  with  the 
petition  as  a  proceeding  instituted  by  the  plaintiff  in  her  repreaentatiye 
capacity  as  administratrix  upon  the  estate  of  her  deceased  husband.  This 
being  so,  there  was  not,  under  the  evidence  submitted,  any  abuse  of  dis- 
cretion in  appointing  a  receiver;  but  the  order  of  the  Judge,  in  so  far  as  it 
authorized  the  receiver  to  take  possession  of  the  individual  property  of  the 
surviving  partner,  was  too  comprehensive,  and  direction  is  given  that  this 
order  be  so  modified  as  to  confine  possession  of  the  receiver  to  the  partner- 
ship assets. 
(Syllabus  by  the  Court) 

Error  from  Superior  Court,  Terrell  county. 

J.  M.  Griogs,  Judge. 

Action  by  Mrs.  Lizzie  Hannah  against  B.  C.  Adams  and  otberai 
Judgment  for  plaintiff.     Defendants  bring  error.     Affirmed. 

The  following  is  the  official  report : 

Mrs.  Lizzie  Hannah  brought  her  petition  against  B.  C.  Adams 
(doing  business  as  the  Dawson  Variety  &  Manufacturing  Com* 
pany),  the  First  State  Bank  of  Dawson,  and  J.  R.  Mercer,  pray* 
ing,  among  other  things,  for  a  receiver  of  the  property  of  said 
Dawson  Variety  &  Manufacturing  Company,  and  for  injunction 
restraining  Adams  from  longer  attempting  to  run  or  manage  the 
business,  and  restraining  the  ban]c  and  Mercer  from  foreclosing  a 
mortgage  he  had  given  on  the  property  used  in  the  same.  The 
prayer  for  injunction  against  the  bank  was  denied ;  but  the  court 
appointed  a  receiver  to  take  charge  of  all  the  property  of  Adamsi 
to  continue  the  business,  to  employ  necessary  labor,  and  contract 
for  necessary  material,  for  carrying  on  the  same,  and  to  make 
sales,  employing  Adams  to  assist  him,  at  a  salary  of  $100  per 
month,  etc  To  this  judgment  Adams  excepted.  The  petition 
alleges  that  prior  to  the  death  of  plaintift's  husband,  T.  R  Hannah, 
he  and  Adams  were  partners  and  joint  owners  of  the  property  in 
question.     She  became  her  husband's  administratrix  in  the  fall  of 
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1893  or  early  winter  of  1894  Adams  came  to  her,  and  proposed 
to  buy  out  the  interest  of  Hannah  in  said  business  and  property. 
He  proposed  to  give  her  $8,000  for  said  half  interest,  and  wanted 
her  to  make  him  a  deed  to  the  same  for  a  stated  consideration  of 
$12,000.  Not  being  used  to  the  transaction  of  business,  she  agreed 
to  do  so,  not  knowing  why  he  wished  to  have  the  papers  written 
in  that  way.  He  made  many  protestations  of  his  honest  intentions, 
and  what  he  intended  to  do ;  that  he  would  keep  up  the  business 
to  its  old  standard ;  that  he  would  pay  all  the  debts,  and  so  man- 
age it  that  there  would  be  no  danger  of  loss  to  her.  She  agreed 
to  sell,  and  took  the  necessary  steps  to  perfect  the  title  in  him,  and 
he  gave  her  his  four  promissory  notes  of  $2,000  each,  payable  in 
the  fall  of  1894, 1895, 1896  and  1897.  At  the  same  time,'  he  gave 
her  a  contract  or  agreement  that,  should  he  fail  to  pay  any  of  said 
notes  at  maturity,  they  should  all  thereupon  become  due,  at  her 
option.  On  December  22, 1894,  one  of  the  notes  became  due,  and 
he  wholly  failed  and  refused  to  pay  it,  and  continues  so  to  refuse. 
At  the  time  of  her  husband  s  death,  an  inventory  was  made  of 
said  property,  and  it  was  found  that  the  assets  of  said  firm 
amounted  to  over  $50,000,  consisting  of  real  estate  and  outside 
personal  property,  and  material,  lumber  and  manufactured  articles 
on  the  grounds  of  the  plant  Ever  since  that  day,  Adams  has  had 
sole  control  and  management  of  said  property.  He  has  so  man- 
aged and  carried  on  the  business  that  (January  28,  1895)  there  is 
no  material  with  which  to  work.  The  credit  of  the  concern  is 
gona  He  is  every  day  becoming  more  and  more  involved,  and 
is  indebted  to  his  laborers  as  well  as  to  outside  creditors ;  and  it 
is  only  a  question  of  a  short  time  when  the  business  will  be  a 
total  wreck,  and  wholly  unable  to  pay  its  liabilities.  The  property 
has  so  depreciated  by  his  management  that  it  is  not  now  worth 
more  than  ten  or  fifteen  thousand  dollars.  During  the  lifetime  of 
Hannah,  he  and  Adams  made  and  delivered  to  Mercer  a  mortgage 
to  secure  $5,000  on  this  property.  Petitioner  does  not  know 
the  consideration  of  the  mortgage,  whether  it  was  for  money  then 
due  or  to  be  obtained.  Hannah  transferred  it  to  the  bank  (of 
which  he  was  president).  Soon  afterwards  Hannah  and  Adams, 
as  a  firm,  contracted  to  rebuild  the  Andrew  Female  College,  the 
amount  due  them  on  this  account  being   $2,500  or  other  large 
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sum.     The  claim  was  transferred  to  Mercer  or  the   bank,  and 
ought  to  go  as  a  credit  on  the  mortgage  last  mentioned.     At  the 
last  term,  plaintiflE  proceeded  to  foreclose  her  mortgage  for  the 
full  amount  thereof,  and  the  bank  proceeded  to  foreclose  its 
mortgage  for  $5,000,  with  interest.     Instead  of  putting  the  col- 
lege claim  as  a  credit  on  said  mortgage,  Mercer  and  the  bank 
and  Adams,  acting  in  collusion,  are  attempting  to  defraud  plain- 
tiff, by  pretending  to  put  it  as  a  credit  on  the  individual  indebt- 
edness of  Adams  to  said  parties.     Within  the  last  six  weeks, 
Adams  has  given  Mercer  or  the  bank  another  mortgage  on  the 
property,  for  $5,000  or  other  large  sum.     Adams  is  a  trader,  en- 
gaged in  buying  and  selling  building  material,  and  is  also  a  manu- 
facturer of  over  $5,000  worth  of  goods  per  annum.     He  is  in- 
solvent   Her  claim  against  him  of  $8,000,  with  interest,  amounts 
to  more  than  one-third  of  his  debts.     She  asks  that  Mercer  and 
the  bank  be  required  to  make  full  showing  as  to  the  character 
and  amount  of  indebtedness  under  which  they  obtained  the 
mortgage  for  $5,000  against  Hannah  and  Adams,  the  amounts 
received  and  yet  due  on  the  college  claim,  and  the  application  of 
any  collection  made  thereon;  and  that  Adams  be  required  to 
make  full  showing  as  to  the  amounts  paid  by  him  on  indebtedness 
he  assumed  of  the  late  firm,  and  all  collections  on  amounts  due 
them,  from  the  time  of  Hannah's  death  until  now.     In  other  re- 
spects discovery  is  waived.     By  amendment,  she  alleges  that^ 
ever  since  Adams  took  possession  of  the  property,  he  has  been 
collecting  debts  due  the  old  firm,  and  appropriating  the  same  to 
his  own  uses  and  purposes.     He  has  kept  the  books  in  such  man- 
ner as  to  be  able  to  deceive  any  ordinary  person,  has  not  given 
credits  where  money  has  been  paid  to  him,  and  has  not  credited 
material  which  has  been  paid  to  him  in  settlement  of  debts  due 
the  old  firm.     Property  he  has  received  in  payment  of  debts  due 
the  old  firm  has  been  so  covered  that  creditors  could  not  reach 
it,  by  putting  title  in  his  wife's  name;  and  other  moneys  and  ma- 
terials have  been  forwarded  to  Atlanta,  and  there  delivered  to  a 
corporation  or  firm  of  which  Adams  is  a  member,  of  which  no 
notice  has  been  given  to  the  old  firm  of  Hannah  &  Adams, — all 
for  the  purpose  of  defrauding  his  creditors,  and  especially  plain- 
tiff. 
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Defendants  demurred  to  the  petition,  for  want  of  equity,  for 
multifariousness,  and  for  misjoinder  of  parties  defendant.  The 
answer  of  Adams  alleged:  He  did  not  propose  to  buy  the  interest 
of  plaintiff's  intestate,  but  she  proposed  to  sell  to  him,  and  urged 
him  to  buy,  and  at  one  time  offered  to  take  $6,000,  which  offer 
he  was  considering,  but,  at  the  instance  of  her  kinsman  Young, 
she  afterwards  declined,  and  then  insisted  on  defendant  buying  at 
$8,000,  which  he  did,  on  the  terms  hereafter  stated.  She  and  he 
both  were  anxious  that  a  half-interest  in  the  business  might  be 
disposed  of  for  cash,  and  several  parties  from  abroad  were  nego- 
tiating with  him  to  this  end;  and  it  was  mutually  agreed  be- 
tween him  and  her  that  the  consideration  to  be  set  forth  in  the 
contract  of  sale  by  her  to  him  should  be  $12,000.  In  event  he 
had  succeeded  in  making  a  sale  of  a  half  interest  or  more,  it  was 
understood  that  she  should  he  paid  $8,000  for  the  interest  of 
Hannah  in  the  entire  property  of  the  late  firm,  and  defendant 
was  to  assume  all  of  the  firm's  liabilities.  He  made  no  protesta- 
tions of  honest  intentions  and  what  he  intended  to  do,  except  such 
as  he  has  carried  out;  and  he  has  so  managed  that  there  has  been 
and  is  no  danger  of  loss  to  plaintiff.  While  it  was  stipulated 
in  the  mortgage  he  gave  her  to  secure  the  notes  that  a  failure  to 
pay  any  one  of  them  at  maturity  would  cause  all  to  become  due, 
yet  such  result  depended  on  circumstances;  and  a  contemporan- 
eous writing  was  executed  by  her  and  him,  showing  what  was  the 
true  meaning  and  purpose  of  both  parties,  by  the  terms  of  which 
he  insists  that  all  of  the  notes  have  not  become  due  and  payable. 
The  note  which  fell  due  on  December  22,  1894,  was  not  paid  by 
him,  because  he  was  reliably  informed  that  she  had  avowed  it  to 
be  her  purpose  to  institute  legal  proceedings  against  him,  and 
break  him  up,  whether  he  paid  this  note  or  not  He  was  mak- 
ing arrangements  to  pay  it  when  it  came  to  his  knowledge  what 
she  contemplated  doing;  and  he  deemed  it  impolitic  and  unjust 
to  himself  to  furnish  her  money  with  which  to  set  on  foot  legal 
proceedings  to  hamper  and  embarrass  him,  when  he  had  given  her 
no  cause  therefor.  Nearly  half  of  the  $50,000,  at  which  th? 
assets  of  the  late  firm  were  appraised  on  Hannah's  death  was  mad? 
up  of  a  vast  lot  of  accounts  and  notes  long  past  due,  and  of  verv 
uncertain  and  doubtful  character,  the  great  bulk  of  which  have 
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not  been  and  can  not  be  collected,  and  are  valueless.  In  the  ap- 
praisement was  also  a  very  large  quantity  of  very  old  lumber, 
which  the  appraisers  doubtless  thought  was  of  better  quality  than 
it  actually  was.  It  was  nearly  worthless,  and  could  not  be  used 
at  all.  Said  property  was  all  appraised  at  high  prices,  in  view 
of  its  age  and  real  qualities,  and  it  was  not  actually  worth  any- 
thing like  the  amounts  figured  up  in  said  inventory.  Defend- 
ant denies  the  allegations  touching  lack  of  material  to  work,  and 
of  credit,  depreciation  of  property,  etc.,  and  says  there  are  more 
manufactured  goods  now  on  hand  than  were  at  the  time  of  his 
purchase.  There  is  on  the  premises  a  large  quantity  of  material, 
amply  sufficient  to  meet  all  the  requirements  of  the  business;  and 
fresh  supplies  and  material  are  constantly  being  received  by  him. 
He  has  caused  the  value  of  the  property  to  be  enhanced,  and,  since 
he  became  sole  owner,  he  has  expended  large  amounts  in  its  im- 
provement and  enlargement,  and  by  erecting  new  buildings, 
amoimting  to  $2,205,  a  statement  of  which  is  attached  to  his 
answer.  The  mortgage  for  $5,000,  given  by  him  and  Hannah, 
was  made  to  secure  valid  and  bona  fide  indebtedness;  and  the  same 
has  never  been  paid,  as  he  has  been  endeavoring  to  pay  other  more 
pressing  indebtedness;  and,  this  debt  being  amply  secured,  the 
holder  of  the  mortgage,  in  view  of  the  financial  stringency  of  the 
times,  was  willing  to  allow  further  time  to  pay  off  the  mortgage, 
especially  since  defendant  had  given  to  the  bank  (the  holder  of 
said  $5,000  debt)  additional  security,  by  mortgaging  to  it  a  large 
quantity  of  other  property.  As  to  the  college  contract,  the  late 
firm  had  a  lien  for  material  furnished  to  the  amount  of  $2,067.99, 
besides  interest.  The  lien  was  foreclosed  in  Mav,  1894.  Execu- 
tion  issued,  and  was  levied  on  the  property,  but  litigation  arose, 
and  the  money  was  not  collected.  Defendant  afterwards  trans- 
ferred the  judgment  and  execution  to  Mercer,  to  indemnify  him 
as  surety  on  a  bond  to  L.  Ruggles,  given  by  defendant,  for  $846, 
for  eventual  condemnation  money  on  a  lien  foreclosure,  which  is 
undetermined,  also  as  surety  on  a  bond  to  dissolve  garnishment 
in  the  suit  of  L.  Ruggles  against  defendant,  and  to  secure  a  note 
for  $1,478.21,  executed  by  defendant  to  Mercer,  for  valid  and 
bona  fide  indebtedness.  He  denies  the  validity  of  Ruggles's  suit, 
and  is  contesting  it.     He  denies  that  plaintiff  had  any  right  to 


ADAMS  BT  AL.  v.  HANNAH.  805 

foreclose  her  mortgage  for  all  of  the  $8,000,  because  only  one 
of  the  notes  was  due.  He  denies  that  he  is  acting  in  collusion 
with  Mercer  and  the  bank,  or  with  anyone  else,  or  in  any  way 
to  defraud  and  wrong  plaintiff.  It  is  not  true  that,  within  six 
weeks  before  the  filing  of  the  petition,  he  gave  Mercer  or  the  bank 
another  mortgage  on  the  property  for  $5,000  or  other  large  sum. 
He  denies  that  he  is  insolvent,  or  that  plaintiff  has  any  right  to 
injunction  and  receiver.  He  does  not  concede  her  right  to  the 
discovery  prayed  against  him;  but,  if  the  court  holds  otherwise, 
he  has  prepared  a  detailed  statement  of  all  disbursements  and 
receipts,  which  will  disclose  that  he  has  settled  $11,362.22  of  the 
debts  of  the  late  firm,  and  has  collected  only  $3,670.82  on  the 
notes  and  accounts.  At  the  time  he  received  conveyance  from 
plaintiff  of  the  half  interest,  he  executed  in  favor  of  Hannah's 
estate  a  mortgage  on  all  the  property,  to  indemnify  the  estate 
against  loss  should  he  fail  to  pay  the  partnership  debts  assumed 
by  him.  She  has  this  mortgage  in  her  possession.  SinCe  he 
became  sole  owner  of  the  property,  all  industries  throughout  the 
entire  country  have  languished.  Business  of  every  kind  has  been 
depressed.  Especially  is  this  true  of  the  kind  of  business  in 
which  he  has  been  engaged,  there  being  little  demand  for  build- 
ing material,  and  few  contracts  for  constructing  houses.  But  he 
has  kept  the  business  running,  has  used  every  effort  to  main^ 
tain  and  successfully  conduct  it,  and  is  progressing  as  well  as 
,  could  be  done  by  anyone.  If  allowed  to  continue,  he  believes 
he  will  be  able  to  successfully  operate  the  enterprise  in  which 
he  has  his  all  invested,  and  in  which  he  has  incalculable  interest, 
and  will  thus  be  in  position  to  satisfy  plaintiff's  claim. 

It  seems  unnecessary  to  set  out  here  the  answers  of  the  bank 
and  of  Mercer.  It  appears  that  on  April  2,  1895,  the  Andrew 
Female  College  claim  was  settled  by  the  bank  on  what  were 
deemed  by  it  the  best  possible  terms:  $1,700  cash,  and  $700  in 
bonds  issued  by  the  trustees  of  the  college.  At  the  hearing 
there  was  much  evidence,  of  conflicting  character,  introduced  in 
support  of  the  allegations  of  the  petition  and  answer,  including 
numerous  affidavits,  books  of  account,  records  of  suits,  tax  digest, 
appraisement  of  Hannah's  estate,  mortgages  referred  to  in  the 
pleadings,  etc.  Plaintiff  introduced  the  agreement  of  March 
Vol.  1—39 
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13,  1894,  between  herself  and  Adams,  referred  to  in  his  answer. 
It  recites  that  he  has  this  day  executed  to  her  his  mortgage,  cov^ 
ering  all  the  property,  real  and  personal,  which  belonged  to  the 
Dawson  Variety  Manufacturing  Company,  to  secure  four  prom- 
issory notes  for  $2,000  each,  dated  March  13,  1894,  and  due 
December  22,  1894,  1896,  1896,  and  1897,  given  for  the  pur- 
chase price  of  one-half  interest  in  said  property;  that  it  is  a  stipu- 
lation and  agreement  in  connection  with  said  mortgage  that,, 
dhould  Adams  fail  to  pay  any  of  said  notes  as  they  fall  due,  all 
of  them  shall  instanter  become  due  and  payable ;  and  that  now 
Mrs.  Hannah,  the  payee,  "makes  and  enters  into  this  contempo- 
raneous  writing,  and  agrees  and  stipulates  that  said  agreement 
or  contract  that  all  of  said  notes  are  to  be  due  on  failure  to  meet 
any  one  thereof  was  made  to  protect  her,  and  she  agrees  that  she 
will  not  take  advantage  thereof,  or  claim  the  privilege  of  foreclos- 
ing for  all  of  said  notes  on  failure  to  pay  any  one  thereof,  unless^ 
by  the  bad  management  of  said  property,  or  failure  to  work  or 
run  the  same,  or  the  insolvency  of  said  Adams,  or  the  commence- 
ment of  proceedings  against  him  by  his  creditors,  her  rights  should 
be  jeopardized,  on  which  event  she  would  claim  the  right  to  en- 
force all  the  parts  of  said  mortgage  contract."  The  mortgage 
of  March  13,  1894,  "to  indemnify  Mrs.  Lizzie  Hannah,  admin- 
istratrix, against  any  loss  by  reason  of  my  failure  to  pay  said  debts 
and  liabilities,"  referred  to  in  defendant's  answer,  recites  that  he 
has  this  day  bought  the  half  interest  of  Hannah,  deceased,  in  all 
the  real  and  personal  property  owned  by  them  jointly,  known 
as  the  Dawson  Variety  and  Manufacturing  Company,  for  $8,000, 
payable  in  four  annual  installments  of  $2,000  each,  secured  by 
mortgage  on  all  said  property,  and  the  further  consideration  that 
he  is  to  assume  and  pay  all  the  debts  and  liabilities  of  said  com- 
pany. It  creates  a  lien  on  all  said  property,  describing  it,  and 
on  two  other  town  lots.  It  contains  a  waiver  of  homestead,  and 
concludes:  "To  be  void  on  the  full  satisfaction  of  all  damages 
and  loss  occurring  by  the  failure  of  B.  C.  Adams  or  his  assigns 
to  pay  all  of  said  debts  and  liabilities."  It  was  recorded  March 
29, 1894. 

K  J.  Eart,  J.  0.  Parks,  and  Harrison  A  Peeples,  for  plaintiflfs 
in  error. 
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J,  H.  Querry  and  J,  A,  Laing,  for  defeadant  in  error. 

Lumpkin,  J. — We  have  directed  the  reporter  to  prepare  and 
prefix  to  this  opinion  a  condensed  statement  of  so  much  of  the 
record  as  may  be  essential  to  an  understanding  of  the  points 
ruled.  Under  the  f acts^  it  is  surely  safe  to  say  that  there  was  no 
abuse  of  discretion  in  appointing  a  receiver  if  the  petition  of  Mrs. 
Hannah  can  be  treated  as  one  filed  in  her  representative  capacity, 
as  the  administratrix  upon  the  estate  of  her  deceased  husband. 
Regarding  it  as  a  petition  filed  in  her  individual  right,  the  pro* 
priety  of  appointing  a  receiver  at  her  instance  would  present  quite 
a  serious  and  difficult  question;  but,  in  view  of  the  entire  record, 
we  think  the  judge  was  authorized  to  deal  with  the  petition  as  a 
proceeding  in  behalf  of  the  administratrix.  This  being  so,  there 
is  no  difficulty  in  sustaining  the  action  taken  by  the  judge,  ex- 
cept as  to  so  much  of  the  order  passed  by  him  as  authorized  the 
receiveT  to  take  possession  of  the  individual  property  of  B.  C. 
Adams,  the  surviving  partner  of  the  Dawson  Variety  &  Manu- 
facturing Company.  To  this  extent  the  order  was  too  compre- 
hensive, but  appropriate  direction  has  been  given  for  its  correc- 
tion in  this  respcQt.  Beyond  this,  we  see  no  further  occasion  for 
interference  on  our  part  with  the  judgment  as  rendered. 

Judgment  affirmed,  with  direction. 


308  probate  reports  annotated. 

Wardens  and  Vestry  op  St.  Paul's  Church  vs.  Attor- 
ney General  ei  cU. 

[164  Mass.  188;  41  N.  E.  Rep.  231.] 

Present:  HoLMES,  Knowlton,  Morton,  Lathrop,  and  Bar- 

K£Rj  cltl. 

Trust  deed  —  Perpetuity  —  Gift  to  trust  fund — Valid 
PUBLIC  charity — Right  of  reverter  in  founder  of 
TRUST — Effect  of  deed  on  trust  created  by  previous 
deed — Express  trust — ''Nearest  heir  "and  "eldest 
lineal  male  descendant" — Accumulation  for  bene- 
fit OF  A  charity — Bill  in  equity. 

Where  a  grantor,  by  the  terms  of  a  trust  deed,  confers  upon  the  grantees  dis- 
cretion to  apply  one-half  of  the  income  either  to  the  accumulation  of  the 
fund,  one-half  of  the  income  of  which  is  intended  for  the  benefit  of  the 
grantor  or  his  descendants,  or  to  apply  it  to  charitable  or  pious  uses,  there 
is  as  to  one-half  of  the  fund  a  valid  charitable  trust,  subject  to  an  illegal 
discretion  as  to  accumulation  for  the  benefit  of  the  grantor  or  his  descend- 
ants which  will  be  rejected;  and  as  to  tUe  other  half  of  the  fund,  an  invalid 
trust  being  created,  the  beneficial  interest  results  to  the  donor;  and  other 
trust  deeds  not  delivered  to  the  grantees  until  after  the  delivery  to  and  ac- 
ceptance by  them  of  the  first  deed  can  not  affect  the  Interpretation  of  the 
first  deed,  or  make  the  invalid  trust  valid. 

If  a  grantor  makes  a  gift  of  a  certain  sum  of  money,  to  be  appropriated  for  the 
foundation  of  a  trust  fund  established  by  him  by  deed  nearly  two  years 
previous  thereto  for  charitable  uses,  and  the  gift  is  formally  accepted  by 
the  grantees  as  a  ''donation  *  *  *  towards  a  fund  for  charitable 
uses,"  the  gift  becomes  a  part  of  the  fund,  and  is  subject  with  it  to  the 
legal  interpretation  of  this  court. 

A  gift  to  a  library,  which  first  mention!  a  limited  and  definite  class  of  benefi- 
ciaries, but  finally  provides  that  the  library  is  to  be  used  by  the  public 
generally,  creates  a  valid  charitable  trust. 

A  deed  does  not  convey  or  purport  to  convey  any  right  of  reverter  remaining 
in  the  founder  of  a  trust,  if  such  appears  to  be  the  intention  from  the  con- 
struction of  the  language  of  the  deed  as  a  whole. 

While  the  effect  of  a  deed  can  not  alter  a  charitable  trust  created  by  the  grantor 
by  another  deed  executed  more  than  thirty  years  before,  yet  if  the  inten- 
tion is  clear  it  may  operate  as  a  release  as  to  matters  of  account  prior  to 
its  date,  and  from  the  obligation  voluntarily  entered  into  by  the  trustees, 
in  their  discretion,  by  a  former  deed,  to  expend  a  certain  part  of  the  in- 
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come  of  the  original  fund  for  the  parchase  of  books  for  a  library;  and, 
released  from  such  obligation,  the  trustees  are  free  to  apply  the  income  to 
objects  of  charity,  in  their  discretion,  according  to  the  original  deed  of 
trust. 

Where  the  possession  of  property  is  held  by  a  trustee,  not  by  virtue  of  any 
personal  right  or  personally  asserted  right  on  his  part,  but  is  colored  by  a 
trust  and  confidence  in  virtue  of  which  he  received  it,  the  identity  of  the 
cestui  que  trust  is  of  very  little  importance,  but  the  relationship  is  all  im- 
portant; and,  so  long  as  the  relation  of  trust  exists,  it  is  a  case  of  express 
trust,  no  matter  who  the  cestui  que  trust  may  prove  to  be. 

8.  provided  by  will  that  the  beneficiary  Income  of  a  trust  fund  established  by 
him  many  years  before  by  deed,  which  income  was  to  be  paid  over  to  '*  S. 
or  his  nearest  heir  by  the  name  of  S.  for  the  time  being  who  shall  demand 
it,"  should  be,  when  demanded,  "the  sole  property  of  my  heirs  having 
the  right  to  receive  the  same  successively,  as  described  in  said  trusts."  By 
a  later  article  he  gave  the  residue  of  his  estate  in  trust,  and  by  another 
article  provided  that  in  the  will  and  wherever  else  he  had  used  the  like 
terms,  "nearest  heir"  and  "eldest  lineal  male  descendant"  should  mean  first 
his  son  S.,  Jr.,  and  his  male  issue  successively,  in  order  of  seniority,  in 
infinitum.  EM,  that  the  deed  could  not  be  construed  to  mean  that  S., 
Jr.,  took  an  estate  for  life  with  remainder  over,  and  that  the  question  was 
unimportant,  as  he  had  received  the  income  during  life  with  the  acquies- 
cence of  all  parties;  that  his  eldest  son,  who  was  living,  was  not  entitled  to 
a  life  estate  before  the  beneficial  interest  under  the  trust  failed  and  became 
vested  in  those  entitled  to  it,  and  that  this  interest,  the  trust  being  void 
for  remoteness,  vested  in  the  trustees  under  the  residuary  clause,  notwith- 
standing that  the  testator  in  this  clause  excepted  from  the  residue  "any 
of  the  trust  funds  by  me  created  during  my  life,  or  the  incomes  thereof, 
which  are  to  be  disposed  of  according  to  the  trusts  declared  concerning 
the  same,  without  reference  to  this  item." 

The  limits  of  an  accumulation  for  the  benefit  of  a  charity  are  subject  to  the 
order  of  a  Court  of  Equity,  and  to  Justify  such  equitable  interference  the 
accumulation  should  be  unreasonable,  unnecessary,  and  to  the  public  in- 
Jury. 

On  a  bill  in  equity  for  instructions  as  to  the  interpretation  of  a  deed  of  trust, 
questions  will  not  be  considered  if  enough  does  not  appear  in  the  bill  to 
enable  the  court  to  pass  upon  them. 

J.  C.  Gray  J  for  wardens,  eta,  of  St  PanFs  church. 
O.  0.  Travis  J  Asst  Att'y  Oen.,  for  Attorney  Qeneral, 


Trask  A  JSmeSy  for  Trinity  charch. 
R  Olney^  for  P.  R  Seara 
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J,  L,  Thomdike^  for  David  Sears. 

R  S,  Gorhamj  for  proprietors  of  St  Paul's  church. 

Lathrop,  J. — ^This  is  a  bill  in  equity,  filed  on  August  7, 1891, 
to  obtain  the  instructions  of  the  court  in  relation  to  certain  trusts 
created  by  David  Sears.  The  defendants  are  the  attorney  general 
of  the  commonwealth,  the  proprietors  of  St  Paul's  church  in 
Boston,  the  surviving  executor  of  the  will  of  David  Sears,  the 
trustees  under  his  will,  his  eldest  grandson,  his  heirs  at  law,  and 
Trinity  church.  On  March  1, 1821,  David  Sears  conveyed,  by  six 
separate  deeds,  six  pews  in  St  Paul's  church  in  Boston,  to  the  war- 
<lens  and  vestry  of  said  church,  and  their  successors  in  office,  in  trust 
to  lease  the  pews,  and  invest  the  rents  thereof  to  form  a  perma- 
nent fund.  The  deeds  then  provided  as  follows  :  "  And  the  said 
wardens  and  vestry  and  their  successors  in  office  shall  make  a 
statement  of  said  fund,  and  of  the  income  thereof,  and  shall  p»y 
over  to  said  Sears,  or  his  nearest  heir  by  the  name  of  Seal's, 
for  the  time  being,  who  shall  demand  it,  the  one-half  of  said 
income,  for  his  or  her  use  and  benefit;  that  is  to  say,  any 
heir  of  said  Sears,  of  his  name,  who  may  demand  the  said 
one-half  of  said  income,  shall  be  entitled  to  receive  it,  but 
his  or  her  right  to  it  shall  be  superseded  and  annulled  when- 
ever a  nearer  heir  of  the  same  name  shall  make  a  similar  demand. 
And  provided  neither  said  Sears,  nor  any  of  his  heirs  as  above, 
nor  any  person  authorized  by  him  or  them,  shall  demand  said  in- 
come within  six  months  after  it  shall  have  been  due  and  paid 
over  to  said  wardens  and  vestry,  then  the  said  wardens  and 
vestry  shall  invest  said  income  in  stock,  etc.,  as  above,  to 
increase  and  accumulate  the  fund  aforesaid.  And  the  re- 
maining half  of  said  income  arising  from  said  fund  as  afore- 
said the  said  wardens  and  vestry  shall  either  invest  in  stock, 
etc.,  as  above,  to  increase  and  accumulate  the  fund  aforesaid,  or 
shall  and  may  expend,  from  time  to  time,  on  any  charitable  or 
benevolent  object  or  objects,  in  such  manner  and  under  such 
regulations  as  to  their  wisdom  may  seem  advisable.  It  being  the 
intention  of  said  Sears  lo  give  to  said  wardens  and  vestry  and 
their  successors  in  office  the  uncontrolled  liberty  of  appropriating 
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from  time  to  time  the  remaining  half  part  of  said  income  from 
said  fund."  On  March  5,  1821,  this  gift  was  formally  accepted 
by  the  plaintiflEs  as  a  gift  "in  trust  for  charitable  usea*'  At  some 
time  previously  to  November  12,  1822,  Mr.  Sears  delivered  to  the 
plaintiffs  a  deed  (known  as  the  "deed  in  the  parchment  en- 
velope") bearing  date  March  1,  1821.  By  this  deed  he  assigned 
to  the  plaintiffs,  for  the  terra  of  nineteen  years  (or  for  his  life 
should  he  not  live  so  long)  all  his  right,  title,  and  interest  to  his 
half  part  of  the  income  arising  from  the  fund  by  this  deed,  and 
by  the  deeds  of  the  pews,  to  be  expended  for  sacred  music.  The 
previous  deeds  were  referred  to  as  deeds  "in  trust  to  form  a  fund 
for  charitable  and  other  uses.'*  It  was  further  declared  that  this 
deed  and  the  previous  deeds  were  to  be  operative  only  on  the  con- 
dition that  the  plaintiffs  should  be  governed  by  the  definition  of 
the  phrase  "  nearest  heir"  set  out  in  this  deed.  This  definition 
was,  in  general,  to  the  effect  that  the  eldast  of  male  descendants 
should  be  preferred.  This  deed  was  formally  accepted  by  the 
plaintiffs  on  January  13,  1823.  On  November  9,  1822,  Mr. 
Seal's  made  a  gift  of  $100,  to  be  appropriated  for  the  founda- 
tion of  the  trust  fund  established  on  March  1,  1821,  by  the 
deed  just  referred  to.  This  was  formally  accepted  on  November 
18,  1822,  by  the  plaintiffs  as  a  "  donation  *  *  *  towards  a 
fund  for  charitable  uses."  Up  to  January  1,  1824,  one-half  of 
the  income  of  the.  trust  fund  was  expended  in  sacred  music,  and 
the  other  half  expended  for  charitable  objects,  or  accumulated. 
On  January  1,  1824,  Mr.  Sears  conveyed  a  parcel  of  land  adjoin- 
ing the  church  to  the  plaintiffs  as  "  actuaries  of  the  Sears  fund," 
*^  subject  to  the  following  conditions,  limitations  and  restrictions," 
namely,  that  one-half  of  the  income  of  the  fund  should  be  paid 
*'  over  to  the  parties  being  issue  of  said  Sears,"  as  before  desig- 
nated, and  "  provided,  if  at  any  time  hereafter  it  should  so  liaf)- 
pen,  from  any  cause  whatever,  that  said  income  can  not  be  so  pitid 
over,  or  that  any  of  said  parties  should  in  any  way  be  prevented, 
excluded,  or  prohibited,  or  should  in  any  manner  be  debarred 
from  their  several  successive  rights,  or  if  any  of  said  parties  ns 
they  may  become  successively  entitled  to  said  income  from  said 
fund  and  said  account  of  said  fund,  should  not  receive  the  same 
within  one  year  after  demand  thereof,"  then  the  whole  fund  should 
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"be  immediately  forfeited  to,  revert  to,  and  be  reinvested  in' 
David  Sears  and  his  heirs.  Power  was  given  to  the  wardens  and 
vestry  to  exchange  or  sell  the  lot  of  land  if  it  should  be  found  ad- 
vantageous or  expedient,  **  provided,  always,  that  the  proceeds  of 
such  exchange  or  sale  shall  be  reinvested  in  real  estate  for  the 
use  and  benefit  of  said  fund."  The  deed  further  stated  that  the 
wardens  and  vestry,  by  their  acceptance,  declared  **  that  the  above 
are  the  terms,  conditions,  limitations,  and  restrictions  and  tenure'' 
of  the  said  fund  as  understood  by  them  in  addition  to,  and  in  ex- 
planation of  the  previous  deeds ;  and  that  the  wardens  and  vestry^ 
by  their  acceptance,  promised  that  half  of  the  "  remainder  of  Raid 
income"  should  be  invested  in  buying  books  for  a  library,  to  be 
opened  to  the  proprietors  of  the  church,  to  all  clergymen,  men  of 
letters,  and  members  of  government,  and  to  be  used  by  the  public 
generally  under  such  rules  as  might  be  deemed  expedient,  *'  the 
wardens  and  vestry  reserving  the  other  half  part  of  said  remainder 
of  said  income  to  be  appropriated"  as  expressed  and  authorized 
in  the  former  deeds.  From  January  1,  1824,  to  February  27, 
1851,  the  phiintiSs  received  the  rents  from  the  pews  and  invested 
the  same  as  part  of  the  trust  fund.  One-half  of  the  income  thereof 
was,  in  accordance  with  the  provisions  of  the  deed  of  March  1, 
1821,  expended  for  sacred  music  until  1840,  and  thereafter  it  was 
added,  by  the  direction  of  David  Sears,  as  an  accumulation  to 
the  trust  fund.  One-quarter  part  of  said  income  was  expended  in 
the  purchase  of  books  for  the  library,  in  accordance  with  the  pro- 
visions of  the  deed  of  January  1,  1824.  The  remaining  quarter 
part  of  said  income  was  expended  by  the  plaintiff  for  charitable 
objects,  or  added  by  them  as  an  accumulation  to  the  fund.  On 
May  1,  1843,  David  Sears  executed  and  delivered  a  deed,  wit- 
nessed and  recorded,  by  which  he,  for  himself  and  his  heirs,  "hav- 
ing a  right  of  forfeiture,"  purported  to  assign  to  Trinity  church, 
in  Boston,  or,  in  certain  contingencies,  to  the  Protestant  Episcopal 
churches  in  Boston,  "the  contingent  and  conditional  interest"  in 
the  fund  and  the  real  estate.  The  provisions  of  this  deed  will  be 
more  fully  stated  later.  On  May  10,  1847,  David  Sears,  by  a  letter 
to  the  wardens  and  vestry  of  St  Paul's  church,  released  them 
from  any  obligation  to  appropriate  one-quarter  part  of  the  income 
to  the  purchase  of  books  for  the  "  public  library,"  and  authorized 
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them  to  appropriate  to  such  purpose  so  much  only  of  the  income 
as  they  might  deem  judicious,  and  to  apply  the  remainder  of  such 
part  of  the  income  in  their  judgment  to  any  honorable  purpose. 
This  letter  also  contained  a  reiteration  of  the  trust,  and  approved 
the  accounts  of  the  plaintiffs.      It  does  not  appear  that  tbis 
letter  was  acted  on  by  the  plaintiffs,  except  to  request  a  deed  of 
confirmation.     On  February  25,  1854,  David  Sears  executed,  and 
on  February  27th  acknowledged  and  delivered,   a  deed  to  the 
wardens  and  vestry  in  confirmation  of  this  letter.     After  reciting 
the  letter,  the  trusts,  etc.,  the  grantor  gave  certain  directions  as  to 
the  management  of  the  fund,  and  authorized  the  wardens  and  ves- 
try to  expend  the  one-haif  part  of  the  income  of  the  fund  in  ''their 
discretion,  in  such  objects  of  utility,  benevolence,  or  expediency 
as  they  in  their  judgment  may  from  time  to  tima  see  fit  for  the 
benefit  of  the  church'*;  discharging  them  from  the  obligation  of  in- 
vesting one-quarter  part  of  the  income  in  books,  and  from  all  re- 
sponsibility as  to  errors,  omissions,  eta,  as  to  past  acts  and  appro- 
priations, with  the  proviso  that  the  grantees  were  entitled  to  one- 
half  part  of  the  income  on  the  condition  that  they  paid  over  the 
other  half  of  said  income  to  David  Sears  and  his  heirs  who 
may    demand  the  same,    according  to  the    provisions  of   the 
deed  dated  March  1,  1821,  and  delivered  at  some  time  before 
November  12,  1822,  if  not  demanded  to  be  accumulated  accord- 
ing to  the  terms  of  the  trust      The  deed  further  authorized  ''the 
use  of  the  hall  originally  intended  for  the  library  in  the  vestry 
building*'  for  any  purpose  the  wardens  and  vestry  should  see  fit 
The  deed  closed  by  declaring  that  it  was  to  be  regarded  as  affirma- 
tive only,  and  that  nothing  therein  contained  was  to  be  so  con- 
strued as  to  alter  or  diminish  in  any  degree  the  rights  reserved  to 
the  donor  and  his  heirs  by  the  original  deeds,  nor  the  tenure  of 
the  trust,  nor  the  claims  of  the  parties  to  his  benefits  hereafter. 
From  February  27,  1854,  to  the  present  time,  the  plaintiffs  have 
continued  to  receive  and  invest  the  pew  rents  as  a  part  of  the  trust 
fund.     No  income  has  ever  been  received  from  the  real  estate.  Up 
to  April,  1860,  one-half  the  income  of  the  fund  was  accumulated, 
as  no  demand  was  made  for  it  by  David  Sears.      On  that  date,  a 
demand  having  been  made  by  him,  and  thereafter  until  his  death, 

on  January  14,  1871,  the  said  one  half  part  of  the  income  was 
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paid  to  bim.  In  1871  and  1872  that  half  of  the  income  was  paid 
over  to  David  Sears,  Jr.,  the  eldest  son  of  David  Sears,  the  founder 
of  the  fund.  Since  the  death  of  David  Sears,  Jr.,  early  in  the 
year  1878,  this  half  of  the  income  has  been  accumulated  as  a  sep- 
arate fund  due  the  Sears  family,  at  the  request,  oral  and  written, 
of  one  Cotting,  acting  for  the  Sears  family.  On  June  9,  1893,  a 
formal  demand  was  made  on  the  plaintifiEs  by  said  Cotting,  in  be- 
half of  the  trustees  under  the  will  of  David  Sears,  and  of  the  heirs 
and  next  of  kin  of  said  Sears,  or  any  of  them  entitled,  for  the  pay- 
ment of  all  said  one-half  of  the  income  of  the  trust  fund  heretofore 
received  by  the  plaintiffs  or  hereafter  to  be  received  by  them.  The 
other  half  part  of  the  income  of  said  trust  fund  has  been  expended 
by  the  plaintiffs  from  said  February  27,  1854,  to  the  present  timCf 
for  objects  of  utility,  benevolence,  or  expediency,  for  the  benefit 
of  St  Paul's  church.  No  part  of  the  income  during  said  period 
(except  a  payment  in  March,  1854)  has  been  expended  for  the 
purchase  of  books.  David  Sears,  by  his  will,  devised  his  resid- 
uary real  and  peraonal  estate  to  trustees  upon  certain  trusts  therein 
declared.  The  testator  also,  by  his  will,  defined  the  terms  **nearest 
heir"  and  **eldest  lineal  male  descendant"in  his  will,  and  wherever 
else  he  may  have  used  these  terms,  to  mean,  first,  his  son,  David 
Sears,  and  his  male  issue  successively,  eta  The  provisions  of  the 
will  will  be  more  fully  stated  hereafter. 

1.  The  first  question  which  arises  in  the  case  is  as  to  the  validity 
of  the  trust  created  by  the  six  deeds  executed  by  David  Sears  in 
1821.  The  grantees  in  these  deeds  are  the  wardens  and  vestry  of  St. 
PauFs  church,  in  Boston,  and  their  successors  in  office.  The 
church  itself  was  incorporated  in  1820  as  a  Protestant  Episcopal 
society  and  body  politia  (St  1819,  a  77.)  Since  Prov.  Sl  1754, 
the  churchwardens  of  Protestant  Episcopal  churches  are  bodies 
corporate,  authorized  to  take  in  succession  ''all  grants  and  dona- 
tions, whether  real  or  personal,  made  either  to  their  several 
churches,  the  poor  of  their  churches,  or  to  them  or  their  succes- 
sors;" and,  when  the  vestry  is  joined  with  them  in  the  grant  or 
donation,  the  churchwardens  and  vestry  together  constitute  the 
corporation.  (3  Prov.  Laws,  State  ed.  778;  Ana  Chart  605;  St 
1785,  a  51;  Rev.  St  c.  20,  §  39  et  seq.;  Gen.  St  a  31;  Pub.  St.  a 
89.)    In  Sohier  v.  Wardens^  etc.,  of  /SL   PauCs  Church  (12  Meta, 
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Masa,  250),  a  bequest  to  the  wardens  and  vestry  of  St  PauVs 
church,  "to  be  received  and  held  by  the  legatees  as  the  formation 
of  a  fund"  for  the  support  of  a  city  missionary  of  the  Protestant 
Episcopal  church,  was  held  to  be  a  valid  charitable  gift  (See, 
also,  Saltonstall  v.  Sanders,  11  Allen,  446;  Weber  v.  Bryant,  161 
Mass.  400;  37  N.  E.  203.)  It  is  clear  that  the  grantor  could  not 
create  a  trust  for  the  benefit  of  his  descendants  forever.  {Kent  v. 
Dunham,  142  Mass.  216;  7  N.  E.  730.)  Nor  could  he  create  a 
trust  for  one  of  a  series  of  his  descendants,  successively,  unless 
such  a  one  could  be  ascertained  within  a  life  in  being  and  21 
years  afterwards.  {Dungannon  v.  Smith,  12  Clark  &  F.  646.)  It 
can  not  be  certain  that  there  would  be  an  heir  by  the  name  of 
Sears  within  the  legal  period,  or  that  a  demand  would  be  made  in 
that  period  for  any  income  due.  This  demand  clearly  appears  to 
have  been  a  condition  precedent  {Ibbetson  v.  Ibbetson,  10  Sim. 
495;  5  Mylne  &  C.  26;  Thomson  v.  Shakespeare,  Johna  Eng.  Ch. 
612;  Wainman  v.  Field,  Kay,  607.  See  Lovering  v.  Lovering,  129 
Mass.  97.)  This  is  not  a  case  of  definite  successive  limitations. 
The  limitation  is  general  for  the  benefit  of  all  the  descendants  of 
David  Sears  answering  to  a  particular  description. 

It  is  contended  that,  as  the  grantees  were  given  discretion  to 
apply  one-half  of  the  income  either  to  the  accumulation  of  the 
fund,  one-half  of  the  income  of  which  was  intended  for  the  benefit  of 
the  grantor  or  his  descendants,  or  to  apply  it  to  charitable  or  pious 
uses,  the  entire  trust  is  invalid.  There  is  undoubtedly  a  class  of  cases 
where  a  fund  is  given  for  purposes  which  are  charitable  or  for 
other  purposes,  in  the  discretion  of  the  trustees,  which  are  legal, 
but  are  not  charitable.  In  these  cases  the  whole  gift  is  held  void 
for  uncertainty.  {Morice  v.  Bishop  of  Durham,  10  Ves.  622; 
In  re  HeunU's  Estate,  53  Law  J.  Ch.  132;  Nichols  v.  Allen,  130 
Masa  211;  Chamberlain  v.  Steams,  111  id.  267.)  But  it  is 
settled  by  a  long  line  of  decisions  in  England  that,  where  trustees 
are  given  discretion  to  apply  a  fund  either  to  a  legal  or  an  illegal 
object,  the  law  forbids  them  to  apply  the  fund  to  the  illegal  ob- 
ject, and  the  trust  is  valid  for  the  legal  object  The  leading  case 
on  this  subject  is  Sorresby  v.  Hollins  (9  Mod.  221),  where  a  dis* 
cretion  was  given  to  executors  to  settle  by  purchase  of  lands  or 
otherwise,  as  they  should  be  advised,  an  annuity  of  £60  to  bedis- 
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tributed  in  charity.  The  discretion  to  purchase  lands  was  illegal, 
as  violating  the  mortmain  act  Lord  Hardwicke  said:  "Can  anjr 
court  say,  because  one  method  is  unlawful,  that  therefore  the 
other  is  so,  and  the  whole  bequest  void  ?  No;  for,  if  one  bequest 
is  lawful,  that  shall  be  pursued,  and  take  eflfect"  (To  the  same 
effect  are  the  following  cases:  Attorney  General  v.  Parsons,  8 
Ves.  186;  Curtis  v.  Hutton,  14  id.  537;  Salusbury  v.  Denton,  3 
Kay  &  J.  529;  Carter  v.  Oreen,  id.  591;  Attorney  General  v.  Ood- 
dard,  Turn.  &  R  348;  Ingleby  v.  Dobson^  4  Buss.  342;  Mayor,  etc,,, 
of  Faversham  v.  Ryder,  5  De  Gex,  M.  &  Gr.  350;  University  of 
London  v.  Yarrow,  1  De  Gex  &  J.  72;  Lewis  v.  AUenby,  L.  R  10 
Eq.  668;  In  re  Hedgman,  8  Ch.  Div.  156.  See,  also,  Williams  v. 
Williams  8  N.  Y.  525.)  And  in  Jackson  v.  Phillips  (14  Allen, 
539,  556),  it  is  said  by  Mr.  Justice  Gray:  "When  a  charitable  in- 
tent appears  on  the  face  of  the  will,  but  the  terms  used  are 
broad  enough  to  allow  of  the  fund  being  applied  either  in  a  lawful 
or  unlawful  manner,  the  gift  will  be  supported,  and  its  application 
restrained  within  the  bounds  of  the  law."  This  is  not  a  case  where 
the  charitable  trust  is  of  a  surplus  remaining  after  an  invalid  gift 
has  been  satisfied.  In  such  cases  the  validity  of  the  gift  to  chari- 
table purposes  will  depend  on  whether  the  amount  required  for 
the  prior  gift  can  be  ascertained  in  order  to  fix  the  amount  of  the 
surplus,  or  on  whether  the  prior  gift  is  merely  "honorary,"  as  it  is 
termed,  and  not  a  legal  charge  on  the  fund.  {Chapman  v.  Brown^ 
6  Ves.  404;  Fisk  v.  Attorney  General,  L.  R  4  Eq.  521;  Hunter  v. 
Bullock,  L.  R  14  Eq.  45;  Dawson  v.  Small,  L.  R  18  Eq.  114;  In 
re  Wilham^,  5  Ch.  Div.  735;  In  re  Birkette,  9  id.  576.)  There  is, 
therefore,  as  to  one-half  of  the  fund,  a  valid  charitable  trust,  sub- 
ject to  an  illegal  discretion  as  to  accumulation  for  the  benefit  of 
the  grantor  or  his  descendants,  which  will  be  rejected.  This  trust 
could  not  be  altered  in  its  terms  by  the  trustees  or  by  the  creator 
of  the  trust  {Sewall  v.  Roberts,  115  Masa  262.)  As  to  the  other 
half  of  the  fund,  an  invalid  trust  being  created,  the  beneficial  in- 
terest resulted  to  the  donor.  {Nichols  v.  Allen,  130  Mass.  211,  212; 
Olliffe  V.  Welis,  id.  221,  223;  Lassence  v.  Tiemey,  1  Macn.  &  G. 
551,  564-565.)  It  is  contended,  however,  that,  as  the  whole  fund 
was  <yiven  to  a  charitable  corporation,  the  corporation  would  retain 
the  beneficial  interest  if  any  part  of  the  trust  could  not  be  carried 
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out.  (See  Attorney  General  v.  Trinity  ColUge^  24  Beav.  883,  399.) 
While  it  is  true  that  a  gift  to  a  church  eo  nomine  is  a  gift  to  a 
charity  {Baker  v.  Fales^  16  Mas&  487,  495;  Jackson  v.  Phillips^  14 
Allen,  439,  553),  yet  it  does  not  follow  that  it  may  not  be  given 
for  a  purpose  that  is  invalid,  and  in  such  case  the  church  can  not 
take  {Society  v.  Crocker^  119  Mass.  1),  altliough  it  might  well  take 
the  beneficial  interest  as  well  as  the  legal  title,  if  no  particular 
trust  or  use  had  been  designated.  {Sohier  v.  Wardens,  etc,  of  SL 
PauVs  Church,  12  Meta  250,  259.) 

2.  The  deed  dated  March  1,  1821,  which  was  not  delivered  until 
some  time  before  November  12,  1822,  can  not  affect  the  interpre- 
tation of  the  deeds  relating  to  the  pews,  nor  can  it  make  the  in- 
valid trust  valid. 

3.  The  gift  of  $100,  made  on  November  9,  1822,  became  a  part 
of  the  fund,  and  is  subject,  with  it,  to  the  legal  interpretation  be- 
fore mentioned. 

4.  The  terms  of  the  deed  of  January  1,  1824,  can  not  affect  the 
disposition  of  the  fund  before  created,  or  impose  new  conditions, 
or  niter  tlie  terms  of  the  former  deeds,  so  far  as  the  valid  chari- 
table trust  is  concerned.  The  wardens  and  vestry  had  by  the 
former  deeds  discretion  in  the  selection  of  charitable  objects.  By 
the  deed  now  under  consideration  they  agreed  with  Mr.  Sears  to 
devote  one-quarter  of  the  income  of  the  fund  to  a  library.  If  such 
a  library  as  is  described  in  the  deed  is  a  charitable  object,  we  can 
see  no  objection  to  their  action.  If  it  is  not,  then  the  agreement, 
so  far  as  the  prior  deeds  are  concerned,  is  a  nullity.  We  have  no 
doubt  that  the  deed  in  this  respect  created  a  valid  charitable  trust 
While  a  limited  and  definite  class  of  beneficiaries  is  first  men- 
tioned, the  final  provision  is  that  it  is  to  be  used  by  the  public 
generally.  There  is,  therefore,  not  a  gift  for  the  benefit  of  a  defi- 
nite class  or  of  shareholders  only,  as  in  the  cases  of  Came  v. 
Long  (2  De  Gex,  F.  k  J.  75),  and  Tn  re  Will  of  DuUon  (4  Exch. 
Div.  54),  but  for  the  public,  and  such  a  gift  is  unquestionably 
valid.  {Drury  v.  Natick,  10  Allen,  169;  Fairbanks  v.  Lamson^  99 
Mass.  583;  Cary  Library  v.  Bliss,  151  id.  864,  373,  374;  25  N.  E. 
92.  See,  also.  Brown  v.  Pancoast,  34  N.  J.  Eq.  321.)  The  ques- 
tion of  difficulty  arising  under  this  deed,  so  far  as  the  land  is  con- 
cerned, is  whether  the  limitation  to  the  grantor  and  his  heirs 
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created  a  condition  giving  a  right  to  terminate  by  re-entry  the  es* 
tate  previoasly  granted,  or  whether  a  trust  was  created  in  favor  of 
the  grantor  and  his  heirs.  This  question,  for  reasons  hereinafter 
stated,  we  find  it  unnecessary  to  decide. 

5.  The  deed  to  Trinity  church  may  be  briefly  disposed  of. 
What  Mr.  Sears  attempted  to  do  was  to  make  Trinity  church  a 
trustee  in  the  event  of  the  plaintiffs  not  fulfilling  their  trusts.  He 
conveyed  to  the  grantee  no  right  of  his  own,  but  *'  tlie  contingent 
and  conditional  interest  in  said  property  and  fund  which  the 
above-named  wardens  and  vestry  of  St  Paul's  church  now  hold 
and  enjoy.''  The  subsequent  language  of  the  deed  amounts 
merely  to  an  agreement  on  his  part  to  waive  a  breach  of  any  con- 
ditions on  the  part  of  the  wardens  and  vestry  of  St  Paul's  church 
existing  at  the  time  the  title  to  the  fund  should  vest  in  Trinity 
church.  The  language  is  as  follows :  ^'It  being  the  intention  of 
this  deed,  and  the  meaning  of  the  grant  herein  made,  that  the 
right  of  forfeiture  which  may  accrue  to  said  Sears  and  his  heirs 
from  any  act  or  omission  on  the  part  of  said  wardens  and  vestry 
of  said  St  Paul's  church  will  not  be  exercised  or  exacted,  pro- 
vided said  Trinity  church  *  *  *  accept  said  trust  and  under- 
take to  perform  and  do  perform  all  duties  and  obligations  of 
said  trust  according  to  the  true  meaning  and  object  of  its  founder, 
and  not  otherwise."  Other  language  in  the  deed  shows  that  the 
new  trustee  was  to  take  upon  the  same  terms,  conditions,  and  for- 
feitures as  in  the  original  deeds.  If  this  conveyance  had  been 
simply  of  the  premises  conveyed  in  the  preceding  deeds,  it  might 
operate  to  destroy  the  right  of  forfeiture,  if  any  existed  in  David 
Sears.  {Rice  v.  Bailroad  Co.^  12  Allen,  141.  See,  also  Ouild  v. 
Richards,  16  Gray,  809,  817;  Van  Rensselaer  v.  BaU,  19  N.  Y.  100, 
103;  Schxdenherg  v.  Harriman,  21  Wall.  44.)  Construing  the  lan- 
guage of  the  deed  as  a  whole,  we  are  of  opinion  that  the  deed 
does  not  convey  or  pui'port  to  convey  any  right  of  reverter  then 
remaining  in  Mr.  Sears.  As  to  the  other  questions  in  the  case  we 
do  not  see  that  the  deed  is  of  any  importance.  Mr.  Sears  had  re- 
served no  right  to  nominate  or  appoint  a  new  trustee;  nor  does  it 
appear  that  Trinity  church  has  ever  accepted  the  trust  or  attempted 
to  act  under  it 

6.  The  effect  of  the  deed  of  February  27,  1854,  could  not  alter 
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the  charitable  trast  already  declared.  The  other  half  of  the  fund 
was  again  made  subject  to  an  express  trast  void  for  remoteness, 
and  the  beneficial  interest  again  resulted  to  the  grantor.  The 
condition,  if  any,  was  void,  as  creating  a  perpetuity.  {Brattle 
Square  Church  v.  Orant^  8  Gray,  142,  158;  Otis  v.  Prince^  10  id. 
681;  Gariwright  v.  'Cariwright,  8  De  Gex,  M.  &.  G.  982;  Poor  v. 
Mial,  6  Madd.  82;  ^erUm  v.  Brownlow,  4  H.  L.  Cas.  1.)  The 
deed,  however,  would  operate  as  a  release  as  to  matters  of  ac- 
count prior  to  its  data  It  also  may  operate  as  a  release  from  the 
obligation  voluntarily  entered  into  by  the  wardens  and  vestry,  in 
their  discretion,  by  the  deed  of  January  1,  1824,  to  expend  one- 
quarter  of  the  income  of  the  original  fund  for  the  purchase  of 
books  for  the  library.  Beleased  from  such  obligation,  the  wardens 
and  vestry  were  free  to  apply  the  income  to  objects  of  charity,  in 
their  discretion,  according  to  the  original  deeds  of  trust  If  the 
language  used  in  the  deed  now  under  consideration,  stating  the 
purposes  for  which  the  income  was  to  be  applied,  indicates  pur- 
poses not  charitable,  such  language  is  of  no  effect  to  vary  the 
trust  declared  in  the  deeds  of  March  1,  1821. 

7.  On  the  facts  stated,  it  appears  that  the  wardens  and  vestry 
have  continuously  admitted  that  they  held  the  one-half  of  the  in- 
come of  the  fund,  which  by  the  terms  of  the  deeds  was  for  the 
benefit  of  Mr.  Sears  and  his  heirs,  and,  consequently,  one-half  of 
the  income*bearing  fund  itself,  as  trustees,  and  not  adversely, 
under  any  claim  of  right  in  themselves,  inconsistent  with  a  fidu- 
ciary relation.  We  leave  out  of  consideration  for  the  moment  the 
land,  as  this  did  not  produce  any  income.  It  is  well  settled  that 
in  the  case  of  an  express  trust  the  statute  of  limitations  does  not 
run  in  favor  of  the  trustee  against  the  cestui  que  trusty  unless  the 
user  of  the  former  has  been  open  and  notorious  against  the  claim 
of  the  latter.  In  the  case  of  implied  or  constructive  trusts,  how- 
ever, unless  there  has  been  a  fraudulent  concealment  of  the  cause 
of  action,  the  law  is  otherwise.  {Society  v.  Harriman^  125  Mass. 
321,  829 ;  Davis  v.  Goburn,  128  id.  877,  880 ;  Dickinson  v.  Bank, 
152  id.  54;  25  N.  R  12 ;  Currier  v.  Studley,  159  Mass.  17 ;  33  N. 
E  709.)  But,  independently  of  the  statute  of  limitations,  courts 
of  equity  will  not  assist  a  person  who  has  slept  upon  his  rights, 
and  has  acquiesced  for  a  great  length  of  tima    {Speidel  v.  Henrici, 
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120  U.  S.  877 ;  7  Sap.  Ct  610 :  Cholmondeley  v.  Clinton,  2  Jaa 
&  W.  1,  175 ;  4  Bligh.  1.)  The  trust  in  the  case  at  bar  is  an  ex- 
press trust,  and  there  has  been  no  such  open  and  adverse  user  as  is 
necessary  to  set  the  statute  in  motion.  The  claim  of  David  Sears 
to  one-half  of  the  income  has  always  been  recognized  by  the 
plaintiflb,  and  they  have  also,  since  his  death,  recognized  that  in 
some  way  the  Sears  family  had  a  claim  under  the  trust  The 
resulting  trust  in  the  case  at  bar  is  not  a  constructive  trust  It 
was  not  forced  upon  the  plaintiffs  by  operation  of  law  against 
their  will,  but  was  assumed  by  them.  They  have  never  contended 
that  they  were  not  trustees.  The  trust  deeds  showed  that  the  de- 
clared trusts  were  invalid,  and  they  therefore  held  for  other  cestuis 
qujetrustent  than  those  declared.  This  fact  distinguishes  the  case  from 
that  of  Churcher  v.  Martin  (42  Ch.  Div.  312,  818),  where  the  in- 
validity of  the  trust  was  due,  not  to  the  terms  of  the  deed,  but  to 
the  fact  that  the  deed  was  rendered  void  because  it  was  not  en- 
rolled according  to  statute;  and,  therefore,  any  holding  under  the 
terms  of  the  deed  was,'of  necessity,  adverse  from  the  start  It  was 
not  a  question  between  trustee  and  cestuis  que  irustent  Where 
the  possession  of  property  is  held  by  a  trustee,  not  by  virtue  of 
anv  personal  right  or  personally  asserted  right  on  his  part,  but  is 
colored  by  a  trust  and  confidence  in  virtue  of  which  he  received 
it,  the  identity  of  the  cestui  que  trust  is  of  very  little  importance, 
but  the  relationship  is  all  important ;  and,  so  long  as  the  relation 
of  trust  exists,  it  is  a  case  of  express  trust,  no  matter  who  the  ces- 
tui que  trust  may  prove  to  be.  {Salter  v.  Cavanagh^  1  Dru.  &  Walsh, 
668 ;  Lister  v.  Pickford,  Si  Beav.  576,  582 ;  Patrick  v.  Simpson, 
24  Q.  B.  Div.  128]  Soar  v.  AshweU,  1893,  2  id.  390;  Warner  v. 
Morse,  149  Mass.  400;  21  N.  E.  960.)  In  the  case  at  bar  it  is  true 
that  the  only  duty  of  the  plaintiffs  from  the  start  was  to  pay  over 
one-half  of  the  trust  fund  to  David  Sears,  yet  by  their  continued 
acknowledgment  of  an  existing  trust  relation,  and  by  making  no 
assertion  of  any  adverse  claim,  they  induced  a  reliance  on  the  ex- 
istence of  the  fiduciary  relation  by  virtue  of  which  they  expressly 
held  the  property.  As  to  the  land  conveyed  to  the  plaintife  by 
the  deed  of  January  1,  1824,  we  do  not  think  that  sufficient  ap- 
pears to  enable  us  to  determine  what  should  be  done  with  it  It 
is  stated  in  the  agreed  facts  that  up  to  the  date  of  the  filing  of  the 
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bill  it  has  yielded  no  income,  and  has  not  been  taxed.  What  has 
been  done  with  it  is  left  uncertain.  We  might  infer  from  the 
language  of  the  deed  of  February  25,  1854,  that  it  had  been  used 
for  church  purposes,  but  even  this  is  uncertain.  No  demand 
appears  ever  to  have  been  made  for  it,  and  it  may  be  that  the  use 
has  been  such  as  to  amount  to  an  adverse  use,  or  that  the  defend- 
ants' rights,  if  any,  have  been  lost  by  lachea  We  intend  to 
express  no  opinion  on  these  pointa  All  that  we  can  determine 
now  is  that  enough  does  not  appear  to  enable  us  to  pass  upon  the 
question  of  title. 

8.  David  Sears,  in  his  will,  provided,  in  article  17,  that  the 
beneficiary  incomes  of  trust  funds  established  by  him  should  be, 
when  demanded,  **  the  sole  property  of  my  heirs  having  the  right 
to  receive  the  same  successively,  as  described  in  said  trusts."  By 
articles  20  and  21  all  of  the  residue  of  his  real  and  personal  estate 
is  given  to  trustees  upon  certain  trusts  therein  set  forth.  The 
provisions  of  article  17  are  open  to  the  same  objections  as  the 
original  trust  to  the  same  e£Eect  It  is  impossible  to  determine 
that  they  must  take  effect  within  the  lawful  period.  The  result- 
ing trust  in  favor  of  David  Sears  must  therefore  pass  to  those  en  ' 
titled  under  the  residuary  clause.  {Thayer  v.  WelMngUm^  9  Allen, 
283 ;  Lovering  v.  Lovering,  129  Mass.  97.)  It  is,  however,  contended 
that  the  language  of  article  5  of  the  will  leads  to  a  different  result 
This  is,  "It  is  to  be  understood  in  the  will,  and  wherever  else 
I  may  have  used  the  like  terms,  that  by  the  terms  *  nearest  heir '  and 
^eldest  lineal  male  descendant,'  I  intend,  first,  my  son,  David,  and  his 
male  issue  successively,  in  order  of  seniority,  in  infinitum^^  (with  the 
same  definition  as  to  his  other  sons  and  his  daughters  successively, 
in  default  of  issue  of  each).  "Said  issue  so  receiving  property 
to  assume  the  name  of  such  one  of  my  sons  deceased,  as  he  mav 
at  the  time  elect."  It  is  argued  that  as  this  term  "nearest  heir" 
was  used  in  the  deeds  of  March,  1,  1821,  and  in  the  deed  of  Feb- 
ruary 25,  1854,  this  provision  of  the  will  supplied  an  interpreta- 
tioti  clause  to  these  deeds,  so  that  they  should  read  as  if  thev  con- 
tained a  limitation  of  one-half  of  the  fund  and  its  income  to  David 
Sears  for  life,  remainder  to  his  son  David,  for  life,  remainder  to 
his  male  issue  successively,  in  order  of  seniority ;  and  that,  there- 
fore, under  the  decisions  m  Lovering  v.  Worthington  (106  Mass.  86), 
Vol.  1-41 
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and  ToUemache  v.  Coventry  (2  Clark  &  F.  611),  David  Sears,  Jr.^ 
took  an  estate  for  life,  with  remainder  over.  So  far  as  any  inter* 
est  of  David  Sears,  Jr.,  is  concerned,  it  is  of  no  importance  whether 
he  took  a  life  estate  or  not,  inasmuch  as  he  received  one-half  o£ 
the  income  during  his  life,  with  the  acquiescence  of  all  parties,  and 
it  is  now  too  late  to  raise  the  question  of  the  legality  of  these  pay- 
ments. {Attorney  General  v.  Old  South  aSoc.,'  13  Allen,  474,  495.) 
It  is  a  question  of  impoii4ince  whether  his  eldest  son,  the  defend* 
ant  David  Sears,  3d,  is  entitled  to  a  life  estate,  before  the  benefi- 
cial interest  under  the  trust  fails,  and  becomes  finally  vested  ia 
those  entitled  under  the  residuary  clause  of  the  will  of  David 
Sears.  We  are  not  able  to  adopt  the  view  that  he  is  so  entitled. 
The  so-called  "  interpretation  clause  "  of  the  will  is  in  no  sense  a 
devise  or  bequest  of  the  interest  of  the  testator  in  the  fund.  It 
would  be  highly  dangerous  to  allow  a  man  who  created  an  invalid 
trust,  the  beneficial  interest  in  which  had  resulted  to  him,  to  ex- 
plain fifty  years  later  in  his  will  that  his  real  meaning  was  some- 
thing different  from  what  his  words  implied,  and,  without  any 
words  of  devise,  to  allow  the  creation  of  a  new  trust  by  a  new  in* 
terpretation  of  the  old  deed.  The  deeds  were  complete,  and  not 
incomplete,  as  in  Bizzey  v.  Flight  (3  Ch.  Div.  269).  It  is  clear, 
therefore,  that  all  rights  under  the  resulting  trust  are  now  vested 
in  the  trustees  under  the  residuary  clause  of  the  will  of  David 
Sears,  unless  the  fact  that  the  testator  in  this  clause  excepted  from 
the  residue  "  any  of  the  trust  funds  by  me  created  during  my  life^ 
or  the  incomes  thereof,  which  are  to  be  disposed  of  according  to  the 
trusts  concerning  the  same,  without  reference  to  this  item,"  leads 
to  a  different  result  But  we  are  of  opinion  that  it  does  not.  The 
reason  for  this  provision  is  that  the  testator  supposed  that  the 
trusts  he  had  created  were  valid,  and  could  be  carried  out  If  so, 
they  would  not  fall  within  the  residuary  clausa  The  resulting 
trust  to  the  testator  is  not  provided  for  except  by  the  general 
words  of  the  residuary  clause,  and  it  falls  within  them. 

9.  The  plaintiffs  state  that  in  their  opinion  further  accumula- 
tion of  income,  if  not  compulsory,  would  be  injurious,  and  unde- 
sirable. They  give,  however,  no  reasons  for  such  a  conclusion. 
The  founder  of  the  trust,  David  Sears,  provided  that  the  income 
from  the  pews  and  land  should  be  added  annually  to  the  trust 
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fund,  to  accumulate  forever.  As  to  one-half  of  the  fund  aside 
from  the  land,  no  question  arises,  as  the  plaintiffs  must  convey 
and  transfer  it  to  those  entitled  thereto.  There  will,  conse- 
quently, be  no  further  income  to  accumulate.  All  income  ac- 
cumulated by  special  deposit  with  the  trust  company  will  not  be 
added  to  the  fund,  as  it  belongs,  under  this  decision,  to  the  trus- 
tees under  the  will  of  David  Sears.  As  to  the  other  half  of  the 
fund,  the  question  directly  arises,  how  far  is  a  provision  to  accu- 
mulate for  a  charitable  purpose  valid?  In  England  the  period 
within  which  accumulations  are  valid  is  defined  by  St  89  and  40 
Geo.  III.  ch.  98,  commonly  called  the  "Thellusson  Act,"  and  the 
provisions  relating  thereto  apply  to  accumulations  for  charities. 
{Martin  v.  Margham,  14  Sim.  230.)  In  the  absence  of  statute, 
there  is  no  definite  limit  to  accumulations  for  charities,  so  far 
as  the  decisions  are  concerned.  The  few  cases  bearing  at  all 
on  the  subject  afford  little  assistance.  {Hawes  Place  Cong,  Soc. 
v.  Hawes  Fund,  5  Cash.  454;  Odell  v.  Odell,  10  Allen,  1 ;  Harbin 
V.  Mastermanj  L.  R  12  Eq.  559 ;  1  Perry,  Trusts,  §  899 ;  Scott, 
Trusts  for  Accumulation,  §§  74-83.)  In  regard  to  this  matter^ 
one  of  three  rules  must  be  true:  the  accumulation  must  be  valid 
forever,  or  it  may  be  controlled  by  the  court  within  reasonable 
and  desirable  bounds,  or  it  must  be  subject  to  the  same  rules  as  an 
accumulation  for  private  purposes.  There  is  good  reason  to 
suppose  that  the  rule  last  named  should  not  apply,  for,  if  the 
object  is  not  subject  to  the  rule  against  perpetuities  there  is  no 
good  reason  why  an  accumulation  for  that  object  should  be.  It 
certainly  would  be  as  much  the  policy  of  the  law  to  favor  an 
accumulation  for  charitable  objects  as  to  favor  charitable  objects. 
It  often  happens  that  the  charitable  purpose  can  not  be  carried 
out  without  accumulation  of  a  fund,  sometimes  for  a  long  period 
of  time.  There  are  also  good  objections  to  a  compulsory  per- 
petual accumulation,  even  for  a  charitable  purpose.  Much  would 
depend  on  the  terms  under  which  the  accumulation  was  to  b& 
made.  There  would  be  great  public  danger  in  allowing  an  ac- 
cumulation indefinitely  for  a  charitable  purpose  that  was  not  to 
be  carried  out  within  some  definite  time.  Such  a  purpose  would 
be  practically  no  charitable  purpose  at  all.  On  the  other  hand, 
however,  there  are  cases  where  the  income  from  property  might 
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be  directed  to  be  accumulated  to  form  a  fund,  the  income  of 
which  fund  was  to  be  annually  applied  to  charitable  purposes, 
as  in  the  case  at  bar.  Such  an  accumulation,  it  is  evident,  is  less 
objectionable,  as  the  income  from  the  accumulating  fund  is  con- 
stantly being  applied  to  the  charity,  year  by  year,  in  larger 
amount.  There  seems  to  be  no  more  objection  to  such  an  accu- 
mulation than  to  the  holding  of  property  constantly  increasing 
in  value  for  the  benefit  of  the  charity.  We  are  of  opinion,  how- 
ever, that  the  proper  course  is  to  hold  that  the  limits  of  an  accu- 
mulation for  the  benefit  of  a  charity  are  subject  to  the  order  of  a 
Court  of  Equity.  By  this  method  of  solving  the  difficulty,  on  the 
one  hand  an  unreasonable  and  unnecessary  trust  for  accumula- 
tion can  be  restrained,  and  on  the  other  hand  a  reasonable  accu- 
mulation can  be  allowed  to  carry  out  the  intention  of  the  bene- 
factor and  to  secure  the  accomplishment  of  the  trust  in  the  best 
manner.  In  Woodnfff  v.  Marsh  (63  Conn.  126,  137;  26  Atl. 
846),  an  accumulation  of  a  reasonable  part  of  the  income  was 
allowed  for  a  hundred  years.  To  apply  this  principle  to  the  case 
at  bar,  it  seems  that  to  authorize  equitable  interference  with  the 
accumulation  directed  by  the  testator  the  accumulation  should 
be  reasonable,  unnecessary,  and  to  the  public  injury.  It  is  not 
enough  that  the  trustees  are  not  desirous  to  continue  it,  or  that 
anyone  in  behalf  of  the  charity  asks  that  it  be  not  continued. 
The  court  must  be  satisfied  that  there  is  good  cause  why  the  testa- 
tor's direction  should  not  be  carried  out.  Mr.  Sears  directed 
that  the  income  from  the  pews  and. real  estate  should  accumu- 
late to  form  a  fund,  the  income  of  which  should  be  paid  over  an- 
nually. There  is  consequently  no  locking  up  of  the  trust  prop- 
erty altogether.  The  income  from  it  first  passes  into  the  fund, 
and  then  the  income  of  that  fund  is  paid  out  for  charitable  pur- 
poses. If  the  accumulations  were  stopped,  the  practical  result 
would  be  to  combine  the  trust  property  and  the  trust  fund,  and  al- 
low the  whole  income  to  be  applied  annually  for  charitable  pur- 
poses. Such  a  proceeding  would  increase  the  annual  income 
on  one  hand,  and  at  the  same  time  put  an  end  to  a  constantly  in- 
creasing income  from  the  present  "fund"  so  called.  As  this 
accumulation  was  to  serve  apparently  no  definite  or  special  ob- 
ject, there  seems  no  objection  to  putting  an  end  to  it,  if  there  ia 
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good  reason  therefor.  No  reason,  however,  is  given  by  the 
plaintiffs  as  to  why  such  a  course  should  be  taken,  and  we  are  of 
opinion  that  the  court  should  not  act  as  requested  under  such 
circumstances.  It  must  be  borne  in  mind  that  hereafter  the 
trust  property  iind  the  trust  fund  held  by  the  plaintiffs  for  charita- 
ble purposes  will  be  one-half  part  only  of  the  present  fund.  We 
do  not  intend  to  preclude  the  plaintiffs  from  presenting  this  ques* 
tion  hereafter  to  the  court,  if  they  should  see  fit  to  do  so;  but 
merely  to  decide  that  as  the  case  is  presented  enough  does  not  ap- 
pear to  warrant  the  court  in  determining  the  question. 

10.  In  regard  to  the  continuance  of  the  library,  it  is  alleged  in 
the  bill  that  it  is  practically  of  no  value,  and  is  not  used  by  any 
one;  that  the  expense  of  employing  attendants  to  keep  it  open, 
and  of  lighting  and  heating  and  other  incidental  outlays  neces- 
sary to  maintain  it,  greatly  outweigh  any  possible  advantage  that 
can  accrue  from  its  use,  and  would  be  an  unjustifiable  employ- 
ment of  the  plaintiffs'  funds.  As  the  case  has  been  heard  on  the 
bill  as  anlended  and  the  answers  thereto,  and  certain  agreed  facts, 
and  as  the  answers  and  agreed  facts  do  not  controvert  these  state- 
ments of  fact,  we  must  take  these  allegations  to  be  true;  and  we  are 
of  opinion  that  it  is  no  longer  the  duty  of  the  plaintiffs  to  expend 
the  income  of  the  fund  in  the  purchase  of  books  for  the  library. 
It  follows  from  these  considerations: 

(1)  That  one-haK  of  the  trust  fund  consisting  of  personal  prop- 
erty, other  than  the  library,  is  held  by  the  plaintiffs  in  trust  for  the 
trustees  under  the  residuary  clause  of  the  will  of  David  Sears. 

(2)  That  the  remaining  half  of  the  trust  fund  is  to  be  held  by 
the  plaintiffs  in  trust  for  charitable  uses,  the  income  to  be  appro- 
priated according  to  their  discretion. 

(3)  There  need  be  no  further  appropriation  of  income  for  the 
support  of  the  library. 

(4)  Enough  does  not  appear  to  enable  us  to  determine  whether 
the  income  from  the  pews  should  be  further  accumulated. 

(5)  The  income  specially  deposited  by  the  plaintiffs  is  to  be 
paid  over  to  the  trustees  under  the  residuary  clause  of  the  will 
trustes  under  the  residuary  clause  of  the  will  of  David  Sears. 

(6)  Enough  does  not  appear  to  enable  us  to  pass  upon  the  title 
to  the  land  conveyed  by  the  deed  of  January  1,  1824. 

Decree  accordingly. 
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Nora. —THE  DOCTRINE  OP  CHARITABLE  TRUSTa 

a.  Preliminary  yiew. 

b.  The  statute  of  43  Elizabeth. 

c.  Statute  but  partiallj  recognized  in  this  oountry. 

d.  What  is  a  charitable  trust  ? 
6.  Said  to  be  favored  in  law. 

f .  Distinction  between  charitable  and  private  trosta 

g.  Judicial  construction  of  charitable  trusts, 
h.  Not  forfeited  by  non-user. 

L   Rules  as  to  religious  associations. 

].  When  charitable  gifts  will  not  be  upheld. 

k.  Doctrine  of  charitable  uses  rejected  in  certain  states. 

a.  Preliminary  view.— Under  the  common  law  the  statute  of  Elizabeth 
was  largely  relied  upon  in  determining  the  extent  and  nature  of  a  charitable 
devise,  but  to  guard  against  improvident  alienations  of  property,  the  cele- 
brated statutes  of  Mortmain  and  Charities,  enacted  in  the  time  of  George  the 
Second,  was  devised  as  a  means  of  restricting  such  inequitable  transfers. 
Neither  of  these  famous  statutes  have  been  adopted  in  this  country,  inexiento, 
although  certain  features  from  both  have  from  time  to  time  appeared  in  our 
variant  legislation.  (See  Attorney  General  v.  Stewart,  2  Meriv.  148.)  And  it 
may  be  confidently  affirmed  that  the  test  of  a  legal  public  charity  is  "  the  ob- 
ject sought  to  be  attained."  A  charitable  use  may  be  well  defined  as  "  a  gift 
to  a  general  public  use,  which  extends  to  the  poor  as  well  as  to  the  rich." 
(Perin  v.  Cary,  65  U.  S.  506.)  It  may  be,  and  frequently  is,  vested  in  a  mu- 
nicipal corporation,  empowered  by  its  charter  to  so  act,  and  in  such  case  the 
municipality  may  be  compelled  to  execute  the  trust.  (Peynado  v.  Peynado, 
82  Ky.  6.)  A  public  or  charitable  trust  may  be  indefinite  in  duration,  and  the 
beneficiaries  under  it  may  be  selected  by  trustees,  but  if  too  remote  in  its  con- 
tingency it  is  invalid  (Kent  v.  Dunham,  142  Mass.  216),  and  it  has  been  held 
that  it  is  essential  to  a  charitable  devise  that  the  beneficiaries  should  to  some 
extent  be  indefinite.    (Fontaine  v.  Ravenel,  58  U.  S.  17.) 

b.  The  statate  of  48  Elizabeth.— The  plain  object  of  the  act  of  43  Eliza- 
beth is  to  place  in  commission  a  troublesome  branch  of  the  royal  prerogative, 
and  to  vest  the  commissioners  with  power  to  institute  inquests  of  office,  or  by 
other  means  to  discover  charities,  or  the  abuse  or  misapplication  of  charities, 
and  to  authorize  the  board  to  exercise  the  same  reach  of  discretion  over  such 
charities  as  the  crown  possessed,  subject,  however,  to  a  revising  and  controll- 
ing power  in  the  lord  chancellor;  not  a  mere  Judicial  power,  but  a  ministerial 

-  legislation  and  absolute  power;  a  power,  however,  secondary  or  appellative  in 
its  nature,  not  original.  HThis  controlling  power  being  absolute  and  final,  soon 
swallowed  up  its  parent,  and  became  original  and  absolute.  One  judge  ad- 
mitted the  precedent  of  an  original  bill  in  a  charity  case,  a  second  judge  satis- 
fied his  scruples  upon  that  precedent,  and  other  judges  following  regarded  it  as 
a  settled  practice.  But  in  whatever  way  the  power  is  exercised,  whether  as 
original  or  appellate,  no  other  authority  for  its  exercise  has  ever  been  claimed 
by  the  chancellor  but  the  43d  Elizabeth.  (Inglis  v.  The  Trustees  of  the  Sail- 
ors' Snug  Harbor,  3  Pet.  617.) 
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c.  Statute  bat  partlallf  recogrntzed  In  this  eoantrj.— The  provisions 
of  this  once  celebrated  statute  are  not  generally  recognized  in  this  country, 
although  the  courts  of  Ohio,  Connecticut  and  Pennsylvania,  Maine  and  New 
Jersey  are  somewhat  committed  to  a  recognition  of  its  main  objects.  (See 
Brewster  y.  McCall,  15  Conn.  274;  Howard  y.  American  Peace  Society,  49 
Me.  288:  Hesketh  y.  Murphy,  85  N.  J.  Eq.  29;  Fire  Ins.  Patrol  v.  Boyd,  120 
Pa.  St.  417;  Miller  y.  Teachout,  24  Ohio  St.  588.)  It  has  been  expressly 
abolished  in  New  York  (Cottman  y.  Grace,  112  N.  T.  299);  in  Michigan 
<Newark  M.  E.  Ch.  y.  Chirk,  41  Mich.  741);  in  North  Carolina  (State  y. 
Oerard,  2  Ired.  Eq.  210);  in  Virginia  (Gallego  v.  Attorney  General,  8  Leigh, 
450) ;  Alabama,  Georgia,  Indiana,  Maryland,  Wisconsin  are  also  included  in 
this  list.  (Williams  y.  Pierson,  88  Ala.  299;  Adams  y.  Bass.  18  Ga.  180;  State 
y.  Warren,  28  Md.  858  ;  Heissy.  Murphey,  40  Wis.  292;  Grimes  y.  Harmon, 
^  Ind.  198.) 

d.  What  is  a  charitable  trust !— It  is  well  settled  that  any  purpose  is 
-charitable  in  the  legal  sense  of  the  word,  which  Is  within  the  principle  and 
reason  of  this  statute,  although  not  expressly  named  in  it;  and  many  objects 
haye  been  upheld  as  charities,  which  the  statute  neither  mentions  nor  dis- 
tinctly refers  to.  Thus,  a  gift  *'  to  the  poor*'  generally,  or  to  the  poor  of  a 
particular  town,  parish,  age,  sex,  race  or  condition,  or  to  poor  emigrants, 
though  not  falling  within  any  of  the  descriptions  of  poor  in  this  statute,  is  a 
good  charitable  gift.  (Saltonstall  y.  Sanders,  11  Allen,  455-461,  and  cases 
•cited;  Magill  y.  Brown,  Brightly,  405,  496;  Barclay  y.  Maskelyne,  4  Jur. 
<N.  S.)  1294:  Chambers  y.  St.  Louis,  29  Mo.  548.)  So,  gifts  for  tlie  promotion 
of  science,  learning  and  useful  knowledge,  though  by  different  means  and  by 
different  ways  from  those  enumerated  under  the  second  class,  and  gifts  for 
bringing  water  into  a  town,  for  building  a  town  house,  or  otherwise  improy- 
ing  a  town  or  city,  though  n6t  alluded  to  in  the  third  class,  haye  been  held  to 
foe  charitable.  (American  Academy  y.  Haryard  College,  12  Gray,  594;  Drury 
y.  Natick,  10  Allen,  177-182  and  authorities  cited.)  By  modern  decisions  in 
England,  gifts  toward  pajrment  of  the  national  debt,  or  "  to  the  queen's  chan- 
cellor of  the  exchequer  for  the  time  being,  to  be  applied  for  the  benefit  and 
adyantage  of  Great  Britain,"  are  legal  charities.  (Tudor  on  Charitable  Trust, 
ad  ed.,  14,  15,  and  cases  cited.) 

In  Gould  y.  Washington  Hospital  for  Foundlings  (95  U.  S  811 ;  24  L.  ed. 
450),  Mr.  Justice  Swatnb  said:  "A  charitable  trust,  when  neither  law  nor  pub- 
lic policy  forbids,  may  be  applied  to  almost  anything  that  tends  to  promote  the 
well  doing  or  well  being  of  social  man." 

A  more  concise  and  practical  definition  is  probably:  "  A  gift  to  a  general 
public  use,  which  extends  to  the  rich  as  well  as  to  the  poor."  (Cogge- 
shall  y.  Pelton,  7  Johns.  Ch.  294;  2  N.  Y.  Ch.  L.  ed.  297;  Mitford  v. 
Reynolds,  1  PhiL  (3h.  L.  91;  Perin  y.  Carey,  65  tJ.  S.,  24  How.,  506;  16 
L.  ed.  701.) 

Mr.  Justice  Gray,  in  the  case  of  Jackson  y.  Phillips  (14  Allen,  556),  nas 
^ven  a  definition  which  seems  to  include  all  the  facts  and  circumstances  and 
all  yarieties  of  charity,  under  the  law.  and  leaves  nothing  to  be  added.  In 
bis  words  "  a  'charity'  in  the  legal  sense,  may  be  more  defined  as  a  gift  to  be 
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applied  consistently  with  existing  laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  minds  .or  hearts  under  the  influence  of 
education  or  religion,  or  by  relieving  their  bodies  from  disease,  suffering  or 
constraint,  or  by  assisting  them  to  establish  theniselves  in  life,  or  by  erecting 
or  maintaining  public  buildings  or  works,  or  otherwise  lessening  the  burden  of 
government.  It  is  immaterial  whether  the  purpose  is  called  *  charitable'  in 
the  gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its  nature/' 
Trusts  for  the  support  of  public  worship  and  religious  instruction  have  alwaya 
been  held  charitable.  In  Peny  on  Trusts  (sec.  701),  referring  to  the  fact  that 
the  English  statute  (43  Elizabeth),  makes  no  reference  to  religious  use,  except 
the  **  repair  of  churches,"  it  is  said  :  "But  in  a  Christian  community  of 
whatever  variety  of  faith  or  form  of  worship  there  would  be  little  need  of  a 
statute  to  declare  gifts  for  religious  uses  to  be  charitable.  ,  Therefore,  both 
before  and  since  the  statute,  gifts  for  the  advancement,  spread  and  teaching  of 
Christianity,  or  for  the  convenience  or  support  of  worship,  or  of  the  ministry, 
have  been  held  charitable."  Mr.  Pomeroy  says:  **  The  support  and  propa- 
gation of  religion  is  clearly  a  '  charitable  use.'  This  includes  gifts  for  the 
erection,  maintenance  and  repair  of  church  edifices,  the  maintenance  of  sup- 
port, the  support  of  clergymen,  the  promotion  and  promulgation  of  religioua 
doctrines  and  beliefs,  in  any  manner,  by  the  church  or  by  associations,  the  aid 
of  missionary,  bible  and  other  religious  societies,  and  all  other  objects  and 
purposes  which  are  really  religious."  (2  Pom.  Eq.  .Tur.,  sec.  1021.)  Adopt- 
ing the  language  of  Lewis,  Ch.  J.,  in  the  case  of  Price  v.  Maxwell  (supra). 
**  A  charitable  use  is  not  always  a  religious  one,  but  we  know  of  no  religioua 
iise  which  could  be  regarded  at  all  free  from  superstition  that  is  not  included 
in  the  definition  of  a  'charitable  use.' "  Gifts  for  the  erection  of  a  house  for 
public  worship,  or  for  the  use  of  the  ministry,  constitute  a  public  charity, 
when  it  appears  to  be  some  benefit  to  be  conferred  upon  or  duty  to  be  per- 
formed towards,  either  the  public  at  large  or  some  part  thereof,  or  an  indefi- 
nite class  of  persons.  (Potter  v.  Thornton  7  R.  I.  252 ;  Johnson  v.  Mayne,. 
4  Iowa.  180;  2  Perry,  Trusts,  sec.  701;  Beckwith  v.  Rector  of  St.  Philips' 
Parish,  69  Ga.  564.) 

e.  Said  to  be  favored  in  law. — By  the  law  of  many  states,  as  by  the  law 
of  England,  gifts  to  charitable  uses  are  highly  favored,  and  will  be  most  liber- 
ally construed  in  order  to  accomplish  the  intent  and  purpose  of  the  donor;  and 
trusts  which  can  not  be  upheld  in  ordinary  cases,  for  various  reasons,  will  be 
established  and  carried  into  effect  when  created  to  support  a  gift  to  a  chari- 
table use.  The  most  important  distinction  between  charities  and  other  trusts 
is  in  the  time  of  duration  allowed  and  the  degree  of  deflniteness  required.  The 
law  does  not  allow  property  to  be  made  inalienable,  by  means  of  a  private 
trust,  beyond  the  period  prescribed  by  the  rule  against  perpetuitii^s,  being  a 
life  or  lives  in  being  and  twenty-one  years  afterwards;  and  if  the  persons  to  be 
benefited  are  uncertain  and  can  not  be  ascertained  within  that  period,  the  gift 
will  be  adjudged  void,  and  a  resulting  trust  declared  for  the  heirs  at  law  or 
distributees.  But  a  public  or  charitable  trust  may  be  perpetual  in  its  duration, 
and  may  leave  the  mode  of  application  and  the  selection  of  particular  objects 
to  the  discretion  of  the  trustees.    (Sanderson  v.  White,  18  Pick.  833;  Odeli  v. 
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Odell,  10  Allen.  5,  6,  and  authorities  cited ;  Saltonstall  ▼.  Sanders,  11  id. 
446;  Lewin  on  Trusts,  ch.  2.) 

It  is  said  that  gifts  to  public  charity  are  highly  favored  by  the  law,  and 
courts  will  uphold  them  if  it  can  possibly  be  done.  "This  is  a  charity  which 
a  Court  of  Equity  is  bound  to  uphold  if  practicable,"  said  Judge  Foster,  in 
MThite  ▼.  Howard (88  Conn.  866).  "Charities  are  highly  favored  in  law,  and 
they  have  always  received  a  more  liberal  construction  than  the  law  allows  to 
gifts  to  individuals."  (1  Story's  Eq.  Jur.,  $  1165.)  "  Courts  look  with  favor 
upon  charitable  gifts,  and  take  especial  care  to  enforce  them  and  guard  them 
from  assault,  and  protect  them  from  abuse."  (Perry  on  Trusts,  680.)  "  Gifts 
to  charitable  uses  are  highly  favored  in  law,  and  will  be  most  HbenUly  con- 
strued  in  order  to  accomplish  the  intent  of  the  donor;  and  trust,  which  can 
not  be  supported  in  ordinary  cases,  will  be  established  and  carried  into  effect 
where  it  is  to  support  a  charitable  use."  (Sanderson  v.  White,  18  Pick.  888.) 
If  it  is  once  determined  that  the  donor  intends  to  create  a  public  charity,  very 
different  rules  from  those  which  are  applied  in  establishing  private  trusts  will 
be  applied,  in  order  to  effect  the  intent  of  the  testator  and  establish  the  charity." 
(Perry  on  Trusts,  689.) 

f.  Distinction  between  charitable  and  private  tmsts.— The  requisites 
of  a  valid  private  trust,  and  not  for  a  charitable  use,  are  materially  different. 
In  the  former  there  must  not  only  b^  a  certain  trustee  who  holds  the  legal 
title,  but  a  certain  specified  cestui  que  trust,  clearly  identified,  or  made  capable 
of  identification,  by  the  terms  of  the  instrument  creating  the  trust;  while  it  is 
an  essential  feature  of  the  latter  that  the  beneficiaries  are  uncertain,  a  class  of 
persons  described  in  some  general  language,  often  fluctuating,  changing  in 
their  individual  members  and  partaking  of  a  quasi  public  character.  Indeed, 
it  is  said  a  public  charity  begins  where  uncertainty  in  the  recipient  begins. 
(2  Pom.  Eq.  Jur.,  §  1018;  2  Perry  Tr.,  §  687;  Paley  v.  Umatilla  County,  15 
Or.  172.) 

When  the  object  and  the  purposes  for  which  a  trust  is  intended  to  be  created 
is  one  determined  to  be  charitable,  very  different  rules  from  those  that  are 
applied  in  administering  and  establishing  private  trust  will  be  applied  in  order 
to  give  effect  to  the  intention  of  the  donor, — establish  the  charity.  In  a  private 
trust  if  the  cestuis  que  trustent  are  so  uncertain  or  are  so  incapable  of  takings 
that  they  can  not  be  identified,  or  can  not,  by  legal  or  equitable  proceedings, 
claim  the  benefit  conferred  upon  them,  the  gift  will  fail,  and  revert  to  the 
donor,  or  his  heirs;  but,  if  a  gift  is  made  for  a  charitable  purpose,  it  is  im- 
material that  the  eestuis  que  trustent  are  indefinite  or  uncertain,  or  that  the 
trustee  is  uncertain  or  incapable  of  taking.  Courts  of  Equity  look  with  favor 
upon  all  such  trusts  and  endeavor  to  carry  them  into  effect,  if  it  can  be  done 
consistently  with  the  rules  of  law.  With  regard  to  the  origin  and  extent  of 
the  equitable  Jurisdiction  over  charitable  trusts  in  this  country,  there  is  the 
utmost  conflict  of  judicial  utterances  in  the  eariier  cases.  The  opinion  seems 
formerly  to  have  prevailed  that  the  peculiar  equitable  jurisdiclion  over  chari- 
ties, except  where  a  trust,  valid  by  the  ordinary  rules  of  law  and  equity,  was 
created,  was  derived  solely  from  the  statute  of  48  Eliz.  ch.  4.  It  was  so  held 
by  the  Supreme  Court  of  the  United  States  in  tlie  case  of  Philadelphia  Baptist 
Vol.  I— 4i 
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Aaso.  ▼.  Hart  (17  U.  S.,  4  Wheat.,  1;  4  L.  ed.  499);  but  In  the  caae  of  Vldal  ▼. 
Glrard  (48  U.  8.,  2  How.,  127;  11  L.  ed.  206),  the  court  had  occasion  to  le-ez- 
amine  the  question,  and,  after  an  able  and  exhaustive  argument  by  eminent 
counsel,  in  a  learned  opinion  delivered  by  Justice  Stort,  practically  overruled 
the  case  of  Philadelphia  Baptist  Asso.  v.  Hart,  and  held  that  Courts  of  Equity 
have  Jurisdiction  over  charitable  trusts  as  part  of  their  ordinary  Jurisdiction 
over  trusts,  and  independently  of  the  statute  of  Elizabeth. 

The  doctrine  of  this  case  has  generally  been  recognized  as  the  law  where^ 
ever  the  system  of  charitable  trusts  has  been  accepted  at  all.  (2  Pom.  Eq.  Jur., 
%  1028,  and  note;  2  Perry  Tr.  694;  Howe  v.  Wilson,  91  Mo.  45.)  It  may  then 
be  stated,  as  a  proposition  supported  by  the  great  weight  of  authority  in  this 
country,  that  Courts  of  Equity,  in  the  various  states,  when  they  are  not  pro* 
hibited  by  the  statute,  exercise  an  original  inherent  Jurisdiction  over  charitable 
trusts,  and  apply  to  them  the  rules  of  equity,  together  with  such  other  rules 
as  may  be  applicable  under  the  laws  of  the  seiveral  states,  and  this  they  do  by 
virtue  of  their  inherent  powers,  without  reference  to  whether  the  statute  of 
Elizabeth  has  been  adopted  in  their  state.  Many  definitions  or  attempted  defi- 
nitions, of  a  "  legal  charity  "  are  to  be  found  in  the  books,  only  a  few  of  which 
will  be  given  here.  Mr.  Binney.  in  liis  great  argument  in  the  case  of  Yidal  v. 
Girard  {itipra),  defined  a  "pious*'  or  * 'charitable"  gift  to  be  "whatever  is  given 
for  the  love  of  €k>d,  or  for  the  love  of  <your  neighbor,  in  the  catholic  and  uni- 
versal sense,  given  from  these  motives  and  to  these  ends,  free  from  the  stain  or 
taiut  of  every  consideration  that  is  personal,  private  or  selfish." 

g.  Jndieial  constrnetion  of  charitable  trosts.— In  the  case  of  a  chari- 
table gift,  above  all  others,  it  is  often  said  the  construction  should  be  such  as 
will  preserve  rather  than  destroy  the  gift.  (Saltonstall  v.  Sanders.  11  Allen, 
446, 465;  Whicker  v.  Hume,  7  H.  L.  Cas  154.)  In  many  of  the  cases  the  word 
''benevolent"  has  been  coupled  with  "charitable"  or  some  equivalent  word,  or 
has  been  mentioned  in  connection  with  such  public  institutions  as  to  show  an 
intent  to  make  it  synonymous  with  charitable.  (Saltonstall  y.  Sanders,  11 
Allen,  446;  Boch  v.  Emerson,  105  Mass.  481;  Hill  v.  Bums,  2  Wils.  &  Sh.  60; 
Orichton  v.  Griesou,  8  Bligh's  N.  R.  524;  s.  c,  3  Wils.  &  Sh.  329;  Ewen  v. 
Bannerman,  2  Dow.  &  C.  74;  s.  c,  4  Wils.  &  Sh.  846;  Miller  v.  Rowan,  6  CI. 
^  F.  99;  B.  c,  2  Shaw  &  McL.  866;  2  Per.  Tr..  f  711  el  $eq.;  1  Jarm.  on  Wills, 
lill-216.)  In  other  cases,  where  a  bequest  for  "benevolent"  purposes  contained 
no  qualifying  or  explanatory  words,  the  bequest  has  been  held  void  for  un- 
certainty. (James  v.  Allen,  8  Mer.  17;  Morice  v.  Bishop  of  Durham,  9  Yea. 
S99;  B.  o.,  10  id.  522;  Attorney  General  v.  Haberdashers'  Co.,  1  Myl.  &  K.  420; 
Nash  V.  Morley,  6  Beav.  177;  Chamberlain  v.  Steams,  111  Mass.  267.)  The  de- 
cisions go  upon  the  ground  that  the  testator  intended  the  word  "benevolent"  to 
be  understood  according  to  the  technical  construction  which  had  been  put  upon 
It  by  the  courts.  But  in  many  of  the  recent  English  cases  a  more  reasonable 
construction  in  regard  to  technical  language  has  been  adopted.  In  Jenkins  v. 
Hughes  (8  H.  L.  Cas.  571),  the  court  said  words  of  a  technical  kfnd  are  not 
necessarily  to  receive  a  technical  meaning.  In  Toung  v.  Robertson  (4  Macq. 
H.  L.  Cas.  814,  825),  it  was  said  the  primary  duty  of  a  court,  in  the  interpreta- 
tion of  wills,  is  to  give  each  word  employed,  if  it  can  with  propriety  receive  it. 
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the  natural  and  ordinary  meaning  which  it  has  in  the  vocabnlarj  of  ordinary 
life,  and  not  to  give  woids  employed  in  that  vocabulary  an  artificial,  secondary 
or  technical  meaning.  In  Hall  v.  Warren  (9  H.  L.  Oas.  420),  it  is  laid  down 
that,  in  construing  the  autograph  of  an  illiterate  man,  the  meaning  of  techni- 
cal language  may  be  disregarded;  but  no  word  which  has  a  clear  and  definite 
operation  can  be  struck  out.  Judge  Redfield,  in  commenting  upon  these 
cases,  says  they  "evince  a  determination  not  to  allow  technical  rules  of  con- 
struction to  overbear  and  break  down  all  the  better  instincts  and  involuntary 
sentiments  of  common  sense  and  the  common  experience  of  mankind,  even  in 
the  construction  of  wills,  and  we  hail  the  omen  with  no  slight  gratification." 
(1  Redf.  Wills,  ed.  1864,  429,  note;  Perkins  v.  Mathes.  49  N.  H.  107,  110; 
Trustees  v.  Peaslee,  15  id.  819;  Tilton  v.  Tilton,  83  id.  268;  Goodhue  v.  Clark. 
87  id.  625;  Mathes  v.  Smart,  51  id.  488,  440;  1  Redf.  WiUs,  426,  442;  Stokes 
T.  Solomones,  9  Hare,  75;  Hart  v.  Tulk,  2  DeG.,  M.  &  G.  811;  Rice.  Probate 
Law,  589.) 

When  property  is  conveyed  to  a  religious  corporation,  to  promote  the  teach- 
ing of  particular  religious  doctrines  and  tlie  funds  are  attempted  to  be  diverted 
to  different  doctrines,  it  is  the  duty  of  chancery  to  interfere.  (Miller  v.  Gable, 
2  Den.  492;  Roshi's  App.,  69  Pa.  462;  8  Am.  Rep.  275;  Rottmann  v.  Bartling, 
22  Neb.  875.) 

Equity  will  award  the  possession  of  the  property  to  those  who  are  the  true 
adiierents  to  the  doctrines,  teachings  and  faith  of  the  church,  and  enjoin  the 
seceders  from  the  true  faith  of  the  church  from  In  any  manner  interfering  with 
them  tlierein.  (Roshi's  App.  and  Rottman  v.  Bartling,  tupra;  Kniskem  v. 
Lutheran  Churches  of  St.  John  and  St.  Peter,  1  Sandf.  Ch.  489;  7  L.  ed.  388; 
Grimes  v.  Harmon,  85  Ind.  198  ;  State  v.  Parris.  45  Mo  188  ;  Kisor's  App.  62 
Pa.  428;  Henderson  v.  Hunter,  59  id.  335;  Feizel  v.  First  German  Soc.  of  M.  E. 
Church,  9  Kan.  592;  McEinney  v.  Griggs,  5  Bush.  401). 

h.  Not  forfeited  by  non-user. — It  has  been  so  many  times  decided  by  the 
Pennsylvania  courts  that  a  conveyance  of  land  to  trustees  for  a  charitable  use 
does  not  create  a  conditional  estate,  but  only  a  trust  for  the  charitable  use,  not 
liable  to  be  defeated  by  non-user  or  alienation,  in  the  absence  of  an  express  con- 
dition that  a  mere  reference  to  some  of  the  authorities  is  sufficient.  (Wright  v. 
Linn,  9  Pa.  483;  McKissick  v.  Pickle,  16  id,  140;  Griffith  v.  Cope,  17  id.  96; 
Pickle  V.  McKissick.  21  id.  282;  Barr  v.  Weld,  24  id.  84;  Columbia  First  M. 
£.  Church  v  Old  Columbia  Public  Ground  Co.  108  id.  608;  Wilkes  Barre  v. 
Wyoming  Historical  &  G.  Soc.  184  id.  616.) 

In  the  case  of  McKissick  v.  Pickle,  it  was  said:  "The  grant  being  for  a 
charity  could  not  be  forfeited  for  non-user,  except  unjier  an  express  condition 
or  contract,  and  although  in  the  latter  case  it  may,  yet  it  must  be  clearly, 
expressly  and  strictly  shown  that  the  condition  was  broken." 

i.  Rales  as  to  religions  associations.— Upon  authority  sp  general  as  to 
be  beyond  question  it  is  held  that  property  given  or  set  apart  to  a  church  or  re- 
ligious association,  for  Its  use  in  the  enjoyment  and  promulgation  of  its  adopted 
faith  and  teachings,  is  by  said  church  or  association  held  in  trust  for  that  pur- 
pose, and  any  member  of  the  church  or  association,  less  than  the  whole,  may 
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DOt  divest  it  therefrom.  The  following  cases  more  or  less  directly  sustain  the 
rule,  and  are  but  a  few  of  the  many  bearing  on  the  question.  (Kniskem  ▼. 
Lutheran  Churches  of  St.  Jt>hn  and  St.  Peter,  1  Sandf.  Ch.  489;  7  L.  ed.  888: 
Att*y  Gen.  v.  Pearson.  8  Meriv.  858;  Baker  v.  Fales.  16  Mass.  487;  Stebbins  v. 
Jennings,  10  Pick.  172;  Hale  v.  Everett,  63  N.  H.  9;  Lawyer  v.  Cipperly,  7 
Puige,  281;  4  L.  ed.  156;  Hartford  First  Bapt.  Church  v.  Witherell,  8  Paige, 
296;  8  L.  ed.  159;  Harrison  v.  Hoyle,  24  Ohio  St.  254;  Field  v.  Field,  9  Wend. 
401;  Gable  v.  Miller,  10  Paige.  627;  4  L.  ed.  1118;  2  Denio,  492;  Cincinnati  M. 
£.  Church  v.  Wood,  5  Ohio,  2S4;  Happy  v.  Morton,  88  III  898;  Lawson  v. 
Eolbenson,  61  111.  407;  Dublin  Case;  88  N.  H.  459;  Watson  v.  Jones,  80  U.  S., 
18  Wall.  679:  20  L.  ed.  666;  Fadness  v.  Braunberg,  78  Wis.  257;  First  Consti- 
tutional Presby.  Church  v.  Congregational  Soc.  28  Iowa,  567.) 

In  App.  V.  Lutheran  Congregation  (6  Pa.  201),  it  is  said:  "It  is  the  duty  of 
the  court  to  decide  in  favor  of  those  whether  a  minority  or  majority  of  the  con- 
gregation, who  are  adhering  to  the  doctrine  professed  by  the  congr^ation, 
and  the  form  of  worship  in  practice,  as  also  in  favor  of  the  govern- 
ment of  the  church  in  operation,  with  which  it  was  connected  at  the  time  the 
trust  was  declared.  (See,  also,  McGinnis  v.  Watson,  41  Pa.  9;  Sutter  v.  First 
Dutch  Reformed  Church,  42  id.  608.)  In  deciding  who  is  entitled  to  control 
the  church  property  where  there  is  such  a  division,  we  must  look  to  the  situa- 
tion when  the  dispute  began.  In  Roshi's  Appeal,  citing  the  above  authorities, 
it  is  said:  "The  title  to  the  church  property  of  a  divided  congregation  is  in 
that  part  of  it  which  is  acting  in  harmony  with  its  own  law,  and  the  ecclesias- 
tical laws,  usages,  and  principles  which  were  accepted  among  them  before  the 
dispute  began  are  the  standard  for  determining  which  party  is  right." 

If,  perchance,  a  bare  majority  of  some  Baptist  church  should  determine  on 
scriptural  authority,  their  right  to  a  plurality  of  wives,  and,  against  the  pro- 
tests of  a  minority,  devote  the  property  of  the  church  to  the  advocacy  and 
practice  of  such  a  doctrine,  under  the  claim  that  the  church  "owes  no  allegi- 
ance to  any  man  or  body  of  men,"  civil  or  ecclesiastical,  except  a  majority  of 
its  members,  the  only  redress  of  the  minority  would  be  to  retire  from  the 
church,  and  leave  the  property  to  the  majority  for  such  a  purpose.  Such  a  sur- 
render of  civil  rights  is  without  support  on  any  principle  of  natural  Justice, 
and  we  believe  without  the  sanction  of  any  Judicial  tribunal.  It  is  said  in 
Schnorr's  Appeal,  in  a  very  similar  connection  that  "the  guaranty  of  religious 
freedom  has  nothing  to  do  with  the  property.  It  does  not  guaranty  freedom  to 
steal  churches.*' 

J.  When  charitable  gifts  will  not  be  upheld.— Gifts  for  purposes  pro- 
hibited by  or  opposed  to  the  existing  laws  can  not  be  upheld  as  charitable,  even 
if  for  objects  which  would  otherwise  be  deemed  such.  The  bounty  must,  in 
the  words  of  Sir  Francis  More,  be  "according  to  the  laws,  not  against  the 
law,"  and  "not  given  to  do  some  act  against  the  law."  (Duke,  126,  169.)  So 
Mr.  Dane  defines,  as  undoubted  charities,  "such  as  are  calculated  to  re- 
lieve the  poor,  and  to  promote  such  education  and  employment  as  the  laws  of 
the  land  recognize  as  useful."  (4  Dane  Ab.  287.)  Upon  this  principle,  the 
English  courts  have  refused  to  sustain  gifts  for  printing  and  publishing  a  book 
inculcating  the  absolute  and  inalienable  supremacy  of  the  pope  in  ecclesiastical 
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matters;  or  for  the  support  of  the  Roman  Catholic  or  the  Jewish  religion,  be- 
fore such  gifts  were  countenanced  by  act  of  parliament.  (De  Themmines  y. 
De  Bonneval,  6  Russ.  288;  Tudor,  21-25,  and  cases  cited.)  And  a  bequest  "to- 
wards the  political  restoration  of  the  Jews  to  Jerusalem  and  to  their  own  land," 
has  been  held  void,  as  tending  to  create  a  political  revolution  in  a  friendly 
country.  (Habershon  v.  Yardon,  4  De  Gk;z  &  Sm.  467.)  Li  a  free  republic,  it 
is  the  right  of  every  citizen  to  strive  in  a  peaceable  manner  by  vote,  speech  or 
writing,  to  cause  the  laws,  or  even  the  constitution,  under  which  he  lives,  to 
be  reformed  or  altered  by  the  legislature  or -the  people.  But  it  is  the  duty  of 
the  judicial  department  to  expound  and  administer  the  laws  as  they  exist.  And 
trusts,  whose  express  purpose  is  to  bring  about  changes  in  the  laws  or  the  poli- 
tical institutions  of  the  country,  are  not  charitable  in  such  a  sense  as  to  be  en- 
titled to  peculiar  favor,  protection  and  perpetuation  from  the  ministers  of  those 
laws  which  they  are  designed  to  tnodify  or  subvert. 

A  precise  and  complete  definition  of  a  legal  charity  is  hardly  to  be  found  in 
the  books.  The  one  most  commonly  used  in  modern  cases,  originating  in  the 
judgment  of  Sir  William  Oraitt,  confirmed  by  that  of  Lord  Eldon,  in 
Morice  V.  Bishop  of  Durham  (9  Yes.  405,  and  10  id.  541),  that  those  purposes 
are  considered  charitable  which  are  enumerated  in  the  statute  of  43  Elizabeth, 
or  which  by  analogies  are  deemed  within  its  spirit  or  intendment— leaves 
something  to  be  desired  in  point  of  certainty,  and  suggests  no  principle.  Mr. 
Binney,  in  his  great  argument  in'the  Girard  Will  Case.  41,  defined  a  charitable 
or  pious  gift  to  be  "whatever  is  given  for  the  love  of  Gk>d,  or  for  the  love  of 
your  neighbor,  in  the  catholic  and  universal  sense — given  from  these  motives, 
and  to  these  ends — free  from  the  stain  or  taint  of  every  consideration  that  is 
personal,  private  or  selfish."  And  this  definition  has  been  approved  by  the 
Supreme  CoUrt  of  Pennsylvania.  (Price  v.  Maxwell,  28  Penn.  State  R.  85.) 
A  more  concise  and  practical  rule  is  that  of  Lord  Cajidbn,  adopted  by  Chan- 
cellor Ebnt,  by  Lord  LYin>HURST,  and  by  the  Supreme  Court  of  the  United 
States.  "  A  gift  to  a  general  public  use,  which  extends  to  the  poor  as  well  as 
to  the  rich."  (Jones  v.  Williams,  Ambl.  652;  Coggeshall  v.  Pelton,  7  Johns. 
Ch.  294;  Mitford  v.  Reynolds,  1  Phil.  Ch.  191,  192;  Perin  v.  Carey,  24  How. 
506.)  A  charity,  in  the  legal  sense,  may  be  more  fully  defined  as  a  gift  to  be 
applied  consistently  with  existing  laws,  for  the  benefit  of  an  indefinite  number 
of  persons,  either  by  bringing  their  minds  or  hearts  under  the  infiuence  of 
education  or  religion,  by  relieving  their  bodies  from  disease,  suffering  or  con- 
straint, by  assisting  them  to  establish  themselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works  or  otherwise  lessening  the  burdens  of 
government.  It  is  immaterial  whether  the  purpose  is  called  charitable  in  the 
gift  itself,  if  it  is  so  described  as  to  show  that  it  is  charitable  in  its  nature. 

k.  Doctrine  of  eharttable  uses  rejected  in  certain  states.— While  it  has 
been  said  that  charitable  trusts  are  favored  in  equity,  and  while  it  would  seem 
that  such  trusts  would  appeal  with  peculiar  force  to  the  indulgence  of  any 
court,  it  still  is  true  that  the  doctrine  is  entirely  repudiated  in  several  states. 
New  York  seems  foremost  in  this  repudiation,  and  the  celebrated  case  of  Hol- 
land V.  Alcock  (108  N.  T.  812),  collates  and  classifies  many  of  the  precedin:; 
decisions  on  the  subject.    (See  also,  Wilderman  v.  Baltimore,  8  Md.  551;  Prin- 
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gle  ▼.  Dorsey,  8  8.  0.  602;  Beekman  ▼.  Bonsor,  28  N.  Y.  298  [a  peculiarly  in- 
structiye  case];  Baptist  Asso.  v.  Hart/ 4  Wheat.  1.)  In  the  case  last  cited  both 
Marshall  and  Story  were  of  the  opinion  that  the  power  of  the  English  Court  of 
Chancery,  in  relation  to  charities,  was  derived  from  the  statute  of  48d  Eliza- 
beth. This  doctrine  was  denied  by  Chancellor  Walworth,  of  New  York,  in 
Potter  V.  Chapin  (6  Paige,  649),  and  the  Supreme  Court  of  the  United  Statea 
subsequently  adopted  his  view  in  Vidal  v.  Girard  (2  How.  196).  As  a  result^ 
it  now  appears,  that  the  English  Court  of  Chancery  received  its  Jurisdiction 
over  charities  from  the  common  laiy,  and  not  from  the  statute  referred  to. 

In  Illinois  the  statute  of  Elizabeth  is  said  to  be  in  force,  and  courts  will  carry 
out  the  intention  of  the  donor  in  establishing  a  charity.  They  disclaim  the 
power  to  change  the  object,  cy  pres,  and  decide  that  a  charity  must  be  accepted 
as  given.  All  of  which  is  undoubted  law;  but  from  the  principles  of  interpreta- 
tion laid  down,  there  is  no  reason  why  they  should  not  carry  out  the  intention 
of  the  donor  ^  pres,  if  there  fail  to  be  any  objects  of  his  charity,  as  originally 
given  and  administered.  And  this  doctrine  has  been  applied  to  a  certain  ex- 
tent.   (Gllman  v.  Hamilton,  16  III.  225:  Heuser  v.  Harris,  42  id.  425.) 

It  would  be  quite  inappropriate  to  now  repeat  the  history  of  the  contest  la 
New  York  upon  the  question  whether  the  English  doctrine  of  charitable  usea 
ever  prevailed  there.  A  general  review  of  that  contest  was  made  by  the  late 
Judge  Rapallo,  in  the  recent  case  of  Holland  v.  Alcock  (108  N.  Y.  812;  11 
Cent.  Rep.  861),  and  his  opinion  leaves  nothing  to  be  added  on  that  subject. 
That  case  leaves  the  doctrine  no  longer  in  doubt  that  to  constitute  a  valid  trust 
there  must  be  a  defined  beneficiary;  and  the  absence  of  such  is,  as  a  general 
rule,  fatal  to  the  validity  of  a  testamentary  trust. 

Referring  to  what  was  maintained  in  an  early  case  that  the  system  was  in- 
herited as  a  branch  of  the  common  law,  he  said ;  "  That  particular  postulate 
being  finally  overthrown  and  the  British  statutes  having  been  repealed  at  the 
very  origin  of  our  state  government,  we  should  be  a  civilized  state  without 
provisions  for  charity  if  we  had  not  enacted  other  laws  for  ourselves.  But 
charity,  as  a  great  interest  of  civilization  and  Christianity,  has  suffered  no  loss 
or  diminution  in  the  change  which  has  been  made.  The  law  has  been  simpli- 
fied and  that  is  all.  Instead  of  the  huge  and  complex  system  of  England,  for 
many  generations  the  fruitful  source  of  litigation,  we  have  substituted  a  iK>licy 
which  offers  the  widest  field  for  enlightened  benevolence.  The  proof  of  this 
is  the  great  number  of  charitable  institutions  scattered  throughout  the  state. 
It  is  not  certain  that  any  political  state  or  society  in  the  world  offers  a  better 
system  of  law  for  the  encouragement  of  property  limitations  in  favor  of  reli- 
gion and  learning,  for  the  relief  of  the  poor,  the  care  of  the  insane,  the  sick 
and  the  maimed,  and  the  relief  of  the  destitute,  than  our  system  of  creating 
organized  bodies  by  the  legislative  power,  and  endowing  them  with  the  legal 
capacity  to  hold  property  which  a  private  person  or  a  private  corporation  ha<^ 
to  receive  and  hold  transfers  of  property.  Under  this  system  many  doubtful 
and  obscure  questions  disappear  and  give  place  to  the  more  simple  inquiry 
whether  the  grantor  or  devisor  of  a  fund  designed  for  charity  is  competent  to 
give;  and  whether  the  organized  body  is  endowed  by  law  with  capacity  to  re- 
ceive and  hold  and  administer  the  gift."    The  doctrine  of  charitable  uses  dries 
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not  prevail  in  New  York.    (Holmes  ▼.  Mead,  53  N.  Y.  882;  Yates  ▼.  Yates,  ^ 
Barb.  841;  Ayres  v.  Methodist  Epis.  Church  Trustees,  8  Sandf.  851;  Levy  ▼. 
Levy,  88  N.  Y.  97;  Bascom  v.  Albertson,  84  id.  584;  Adams  v.  Peny,  48  id» 
487;  Holland  v.  Alcock,  tupra.) 
See  vol  8,  Am.  Probate  Reports,  88. 


Gross  vs.  Stromzngeb. 

[Supreme  Court  of  Pennsylvania,  85  Atl.  Rep.  862;  October  5, 1896.] 
OONSTRUCTION  ESTATES  IN  REMAINDER. 

A  testator  gave  to  his  wife  the  residue  of  his  real  and  personal  estate  during* 
her  natural  life,  and  authorized  her  to  sell  any  portion  thereof  should  the 
income  from  the  property  prove  insufficient  for  her  proper  maintenance. 
He  further  provided  that  whatever  was  left  of  the  said  property  on  the 
death  of  his  wife  should  be  divided  equally  among  his  children.  Eeld, 
that  the  power  of  sale  given  to  the  wife  in  case  the  income  should  prove 
insufficient  for  her  maintenance,  did  not  enlarge  her  life  estate  into  a  fee 
absolute  and  thereby  defeat-  the  rights  of  the  children  in  the  remainder. 

It  is  never  competent  for  an  executrix  or  mere  life  tenant  under  a  will  to  annul 
the  clearly  expressed  intention  of  the  testator  with  regard  to  the  remain- 
derman by  taking  securities  which  represent  the  estate  as  vesting  in  her 
own  name,  and  not  in  her  true  character  as  an  executrix.  And  this  prop- 
osition is  in  no  wise  affected  by  the  fact  that  such  executrix  made  such 
sale  and  obtained  such  securities  by  the  exercise  of  a  power  vested  in  her. 

Appeal  from  a  judgment  of  the  Ooart  of  Common  Pleas,  en* 
tered  at  a  term  held  in  and  for  the  county  of  York. 

James  Kell  and  Nl  M  Wanner,  for  appellant 
JS.  W.  Spangler,  for  appellee. 

McOoLLiJM,  J. — The  fund  in  dispute  is  identified  by  the  case 
stated  as  proceeds  of  the  sale  by  the  executrix  of  the  real  estate 
of  the  testator.  It  is  what  remains  of  his  estate  after  deductinp;^ 
therefrom  the  cost  of  the  comfortable  maintenance  he  intended 
his  widow  and  executrix  should  have  from  it.  The  sale  was  made 
by  her  under  the  power  with  which  she  was  clothed  by  his  will. 
He  obviously  intrusted  her  with  the  management  of  the  estate 
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for  the  accomplishment  of  his  declared  purposes,  and  thead  were 
that  she  should  have  her  support  from  it,  and  preserve  the  re- 
mainder for  distribution  in  accordance  with  his  directions.  In 
plain  terms  he  gave  her  the  residue  of  his  real  and  personal  estate 
"during  her  natural  life,"  authorized  her  to  sell  the  same  if  she 
desired  to  do  so,  to  "put  the  money  derived  therefrom  upon  in- 
terest," and  to  "use  all  the  said  interest  if  required  for  her  own 
subsistence."  To  meet  a  possible  contingency,  he  provided  that, 
if  the  interest  was  not  sufficient  "for  her  own  personal  wants  and 
comfort,"  she  might  "take  of  the  principal  sufficient  to  make  her 
comfortable."  Immediately  following  the  provisions  for  her 
support,  and  in  the  second  sentence  of  the  will  relating  to  it,  he 
directed  that  whatever  was  left  at  her  decease  should  be  divided 
between  his  children  and  grandson  named  therein.  The  testa- 
tor's wife  was  manifestly  the  primary  object  of  his  bounty.  What- 
ever was  necessary  for  her  support  he  intended  she  should  have. 
If  the  income  of  tHe  estate  was  sufficient  to  afford  her  a  suitable 
maintenance,  it  was  his  intention  that  the  principal  of  it  should 
go,  at  her  decease,  to  the  children  and  grandson,  unimpaired. 
A  construction  of  the  privilege  which  ihakes  it  operate  as  an  abso- 
lute gift  to  the  wife  of  the  residue  of  the  estate  would  defeat 
the  plain  purpose  of  the  testator,  and  take  from  the  children  and 
grandson  named  in  the  will  that  which  he  intended  they  should 
have  at  her  decease.  There  is  no  warrant  in  the  language  of  the 
testator  for  such  a  construction.  The  words,  "she  to  have  full 
control  of  said  money  the  same  as  I  would  have  if  I  was  living," 
are  properly  applicable,  and  should  be  limited  to  that  which  the 
testator  had  already  devoted  to  the  maintenance  of  his  wife,  and 
can  not  be  justly  considered  as  enlarging  the  preceding  gift.  The 
mere  fact  that  the  securities  which  represent  the  balance  of  the 
estate  were  taken  in  her  name  has  no  particular  significance.  It 
was  not  within  her  power  to  defeat  his  intention  respecting  tha 
remainder  of  the  estate  by  any  such  act.  It  being  conceded  that 
the  securities  in  question  constitute  such  remainder,  the  right 
of  the  children  and  grandson  to  it  is  as  clear  as  it  would  be  if  the 
securities  had  been  taken  in  the  name  of  the  life  tenant  as  execu- 
trix. 

A  careful  consideration  of  the  will  has  satisfied  us  that  there 
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is  nothing  in  it  which  requires  that  the  manifest  intention  of  the 
testator  shall  be  disregarded  in  construing  it,  or  which  furnishes 
an  adequate  warrant  for  the  judgment  entered  upon  the  case 
stated  by  the  learned  court  below. 

Judgment  reversed,  and  judgment  now  entered  upon  the  case 
i>tated  in  favor  of  the  defendant,  with  costs. 


Rowley  et  cU,  vs.  Sanns  et  al. 

[141  Ind.  179;  40  N.  E.  Rep.  674.] 

Devise  of  life  estate. 

A  husband  takes  only  a  life  estate  under  the  recitals  of  a  will  giving  him  the 
use  of  certain  realty  during  life  with  power  to  sell  all  or  any  part  of  it  if 
necessary  for  his  support,  and  directing  that  whatever  part  of  such  realty 
should  remain  undisposed  of  at  the  time  of  the  husband's  death  should  de- 
scend to  the  heirs  of  the  testatrix  in  such  proportions  as  they  would  take 
under  the  statute  of  distributions  had  the  testatrix  died  intestate. 

A  sale  of  the  real  estate  under  the  power  vested  in  the  husband  will  be  con- 
strued as  an  election  upon  his  part  to  take  under  the  terms  of  the  wUl. 

A  devise  to  the  heirs  at  law  of  a  testatrix  of  such  portion  of  her  real  property 
as  ahall  remain  at  the  death  of  her  husband  to  whom  she  has  given  a  life 
estate  coupled  with  a  power  of  sale  is  valid. 

Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Fulton. 

Hoa  George  Burson,  Presiding  Judge. 

Rowley  A  Baker  and  Conner  A  McMahan^  for  appellants. 

Holman  <t  Stephenson  and  J.  H.  BibUr^  for  appellees^ 

McCabe,  C.  J. — The  appellants  sued  the  appellees  for  parti- 
tion of  certain  real  estate  in  Fulton  county,  the  complaint  being 
in  the  ordinary  form.  The  appellees  answered  and  filed  a  cross 
complaint  setting  up  title  in  themselves  of  all  the  real  estate 
sought  to  be  parted.  Upon  the  issues  formed  there  was  a  trial  by 
Vol.  1—48 
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the  courts  resulting  in  a  special  finding  of  the  facts,  upon  which 
the  court  stated  conclusions  of  law  favorable  to  the  defendants,, 
upon  which  they  had  judgment.  The  ruling  of  the  court  oveiv 
ruling  the  demurrer  to  the  appellees'  cross  complaint  and  the 
conclusions  of  law  are  assigned  for  error.  As  the  same  questions 
arise  on  the  conclusions  of  law  that  arose  on  the  demurrer  to  the 
cross  complaint,  the  conclusions  of  law  alone  will  be  considered. 
The  substance  of  the  facts  found  is  as  follows:  That  the  real  es- 
tate in  controversy  consists  of  lots  67  and  68,  old  plat  of  the  town  of 
Rochester,  Ind.  That  they  were  owned  by  Mary  Blohm,  whe 
was  the  wife  of  Wilhelm  Blohm  at  the  time  of  her  death.  That 
she  died  October  — ,  1887,  the  owner  of  said  lots,  together  with 
other  lands  in  said  county  described  in  the  complaint  and  cross 
complaint,  partition  only  being  sought  of  said  lots,  and  left  sur- 
viving her  said  husband.  She  had  made  and  executed  a  will 
dated  May  29,  1884,  containing  the  following  provisions:  "(I) 
I  give  and  bequeath  to  my  husband,  Wilhelm  Blohm,  for  and 
during  his  natural  life,  the  use,  occupancy,  rents,  and  profits  of 
all  the  real  estate  of  which  I  may  die  seized,  with  full  power  and 
authority  to  sell  and  convey,  by  deed  in  fee  simple,  all  or  any  part 
of  my  real  estate,  if  the  same  shall  be  deemed  by  him  necessary 
to  his  support  and  maintenance.  (2)  I  give  and  bequeath  to  my 
said  husband,  Wilhelm  Blohm,  all  the  personal  property  of  which 
I  may  die  seized  or  the  owner  of.  (3)  Should  any  property,  real 
or  personal,  of  which  I  die  seized,  remain  undisposed  of  at  the  time 
of  the  death  of  my  said  husband,  I  direct  that  the  same  shall 
descend  to  my  blood  relatives  in  proportion  as  the  same  would 
descend  to  them  if  this  will  had  not  been  made.  (4)  I  direct  that 
this  will  shall  be  probated,  but  that  no  letters  testamentary  shall 
be  issued  on  same  during  the  life  of  my  said  husband,  nor  the 
property  above  disposed  of  interfered  with,  either  by  the  court  or 
any  of  my  heirs,  during  his  lifetime."  That  said  will  was  duly 
probated  in  the  office  of  the  clerk  of  the  Fulton  Circuit  Court, 
and  is  recorded  in  the  Will  Record  therein.  That  said  Mary 
Blohm  at  her  death  left  neither  father,  mother,  child,  nor  chil- 
dren nor  descendants  of  children  surviving  her.  That,  subse- 
quently, on  May  9,  1889,  said  Wilhelm  Blohm  died  intestate, 
and  left  surviving  him,  as  his  sole  and  only  heir  at  law,  John 
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BIoIuQy  his  brother.  Said  Wilhelm  Blohm  left  neither  father 
nor  mother  nor  child  nor  children  surviving  him.  That  on 
December  15, 1892,  said  John  Blohm  and  his  wife,  by  deed  duly 
acknowledged,  conveyed  to  the  plaintiffs  Julius  Rowley  and 
Harriet  Rowley,  his  wife  the  undivided  one-third  of  said  lots. 
That  this  action  was  commenced  December  24,  1892.  That 
afterwards,  on  May  9,  1893,  the  said  John  Blohm  and  his  wife, 
by  deed  of  conveyance  duly  acknowledged,  conveyed  the  undi- 
vided two-thirds  of  said  real  estate  to  said  Julius  Rowley  and  Har- 
riet Rowley,  plaintiffs.  That  the  defendant  Rebecca  Sanns  is 
the  only  surviving  sister  of  Mary  Blohm,  and  that  her  co-defend- 
ants are  the  only  surviving  descendants  of  the  brothers  and  other 
sisters  of  said  Mary  Blohm*  That  said  Wilhelm  Blohm,  from 
the  time  of  the  death  of  his  wife,  exercised  full  power  and  con- 
trol over  all  the  property  left  by  said  Mary  until  his  death.  That 
Wilhelm  Blohm  disposed  of  and  sold  160  acres  of  the  land  his 
said  wife  died  seized  of,  lying  one  and  one-half  miles  east  of 
Rochester,  by  deeds.  That  the  deed  for  a  part  thereof,  to  Levi 
Heilbum,  contains  the  following  recital:  ^'The  grantor  comes 
into  possession  of  said  real  estate  by  virtue  of  the  will  of  Mary 
Blohm,  the  wife  of  the  grantor,  said  will  being  recorded  in  Will 
Record  C,  at  pages  131  and  132,  in  clerk's  office  of  Fulton  county, 
Indiana;  that  the  grantor  says  the  sale  of  said  real  estate  is  neces- 
sary for  his  support  and  maintenance."  That  in  the  deed  to 
Teresa  Levi  and  James  Sanns,  for  another  part  thereof,  is  the 
following  recital:  "Said  grantor  conveys  said  land  by  virtue  of 
his  ownership  therein,  and  by  virtue  of  the  power  vested  in  him 
by  the  will  of  his  late  wife,  Mary  Blohm,  which  will  was  duly  pro- 
bated November  3,  1887,  and  duly  recorded  in  the  clerk's  office, 
in  Will  Record' C,  of  the  Fulton  Circuit  Court."  That,  immedi- 
ately after  the  death  of  Mary  Blohm,  said  Wilhelm  Blohm  took 
tho  will  of  Mary  Blohm  to  K.  G.  Shryock,  one  of  the  subscrib- 
ing witnesses  thereto,  and  procured  him  to  have  the  same  pro- 
bated. The  court  concludes  the  law  to  be:  (1)  That  the  de- 
fendants are  the  owners  of  the  lands  mentioned  and  set  out  in  the 
pleadings.  (2)  That  the  plaintiffs  took  no  title  to  the  real  estate 
in  question  by  virtue  of  their  conveyance  from  John  Blohm  and 
wife. 
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In  Clark  v.  Clark  (132  Ind.  25 ;  81  N.  R  461),  it  was  said : 
"It  is  true  that  under  the  provisions  of  section  2485,  Rev.  St 
1881  (section  2642.  Bums's  Rev.  St.  1894),  the  husband,  at  the 
death  of  his  wife,  takes  one-third  in  fee  of  the  land  of  which  she 
died  seized,  whether  she  died  testate  or  intestate,  but  where 
the  wife  leaves  a  will,  making  provision  for  the  husband 
inconsistent  with  his  rights  under  the  law,  no  valid  reason 
can  be  assigned,  in  our  opinion,  why  he  may  not  elect  to 
abandon  his  rights  under  the  law,  and  take,  in  lieti  thereof,  the 
provisions  made  for  him  by  the  will.  To  deny  the  right  renders 
it  impossible  for  the  wife  to  make  a  provision  for  the  husband  in 
lieu  of  his  legal  right,  however  advantageous  to  him  it  may  be, 
for  it  will  not  be  contended  that,  if  a  provision  is  made  in  lieu  of 
his  legal  rights,  that  he  may  take  both.  *  *  *  In  this  case, 
however,  the  will  of  Mrs.  Clark  devises  the  fee  of  the  whole  of 
the  land  owned  by  her  at  the  time  of  her  death  to  the  appellee, 
and  carves  out  a  life  estate  for  her  husband,  David  J.  Clark.  This 
is  inconsistent  with  the  rights  of  the  husband  under  the  law.  He 
could  not  take  one-third  in  fee  and  the  remainder  for  life. 
(  Wright  v.  Jones,  105  Ind  17 ;  4  N.  E.  281.)"  The  same  is  true 
here.  The  surviving  husband  of  the  testator,  in  the  absence  of 
a  will  by  his  wife,  would  have  inherited  all  her  property,  both  real 
and  personal,  under  the  facts  found  in  the  case  before  us. 
(Bums's  Rev.  St.  1894,  §  2651;  Rev.  St.  1881,  §  2490;  Kyk 
V.  Kykj  18  Ind.  108;  Sullivan  v.  McOowen,  SS  id.  189;  Linsay 
V.  Linsay,  47  Ind.  283 ;    Wdugh  v.  Riley,  68  id.  482.) 

But  it  is  insisted  that  Wilhelm  could  have  taken  the  same  in- 
terest under  the  law  that  was  attempted  to  be  vested  in  him  by  the 
will,  and  that  in  such  a  case  the  law  is  that  '^he  is  considered  as 
having  taken  by  descent,  and  not  by  purchase  under  the  will," — 
citing  StUlweU  v.  Knapper  (69  Ind.  568;  Davidson  v.  Koehler 
(76  id.  398);  Robertson  v.  Robertson  (120  id.  833 ;  22  N.  E.  810> 
But  we  have  seen  that  it  is  not  true  that  the  provision  in  the  will 
in  favor  of  the  surviving  husband  is  the  same  interest  that  the 
law  cast  upon  him,  his  wife  having  died  testate.  Under  the 
will  he  got  the  whole  property  during  life,  with  the  right  to  sell 
BO  much  thereof  as  he  might  think  necessary  to  his  support  and 
maintenance.     The  law  cast  upon  him  absolutely  one-third  of 


ROWLEY  ET  AL.  v.  SANNS  ET  AL.  8il 

both  the  real  and  personal  property  owned  by  his  wife  at  her 
death,  and  no  more.  (Burns's  Eev.  St.  1894,  §  2642;  Rev.  St. 
1881,  §  2485;  Burns's  Eev.  St  1894,  §  2649;  Rev.  St  1881, 
§  2488.)  This  he  could  take  against  her  will,  or  any  will  she 
might  make.  But,  as  against  such  a  will,  he  could  take  no  more 
than  such  one-third.  He  could  not,  as  we  have  seen,  take  the 
one-third  absolutely,  and  take  the  use,  rents,  issues,  and  profits 
of  the  other  two-thirds,  or  a  life  estate  therein. 

But  it  is  contended  that  the  power  of  disposition  of  the  fee 
absolutely  vested  by  the  will  in  Wilhelm  created  an  estate  in  fee 
simple  in  him,  and  that  such  estate  descended  to  his  only  heir, 
John  Blohm,  the  appellants'  grantor.  And  in  support  of  this 
proposition  they  cite  Boberison  v.  Bohertson  {supra,  at  p.  835), 
where  it  is  said:  "Where  the  devisee  of  a  life  estate  has  an  un- 
qualified right  to  sell,  with  the  power  of  spending  the  proceeds 
at  pleasure  in  his  lifetime,  or  of  disposing  of  it  by  will,  there  is 
obviously  no  ascertained  part  upon  which  a  trust  can  attach,  and 
the  power  to  sell  is  construed,  in  the  absence  of  a  bequest  over, 
as  indicating  an  intention  on  the  part  of  the  testator  to  create  an 
absolute  estate  in  fee.  *  *  *  Even  though  there  be  a  de- 
vise over,  an  absolute  power  of  disposition  may  create  an 
absolute  estate  in  the  first  taker,  if  the  power  of  disposition 
is  plainly  inconsistent  with  the  purpose  to  create  an  estate  for 
life."  But  in  the  case  before  us  there  is  a  bequest  over,  and  the 
power  of  disposition  is  not  unqualified,  and  is  not  inconsistent 
with  the  purpose  to  create  a  life  estate.  The  power  to  sell  is 
qualified  and  limited  to  such  part  of  the  real  estate  as  shall  be 
deemed  by  him  necessary  to  his  support  and  maintenance.  In 
Dunning  v.  Vandusen  (47  Ind  428),  the  devise  was:  "I  give 
and  bequeath  unto  my  wife,  Mary  Craig,  all  my  real  estate  and 
personal  property,  to  settle  all  my  debts  and  expenses  and  claims, 
collect  all  debts;  to  have  and  to  hold  for  her  life,  and  to  dispose 
of  at  her  death  at  her  pleasure."  And  on  an  exhaustive  discus- 
sion it  was  held  only  to  create  a  life  estate.  It  was  there  said : 
"The  authorities,  both  English  and  American,  seem  generally 
agreed  in  the  position  that  an  express  estate  for  life,  given  by  will, 
negatives  the  intention  to  give  the  absolute  property^  and  con- 
verts words  conferring  a  right  of  disposition  into  words  of  mere 
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power.  Their  effect  is  not,  therefore,  to  enlarge  by  implication 
the  previous  estate,  but,  upon  the  death  of  the  life  tenant,  and  in 
default  of  appoiotment,  a  quasi  reversion  results  to  the  represen. 
tatives  of  the  testator,  or  it  falls  into  the  residuum^  according 
as  the  will  may  direct"  To  the  same  effect  is  John  v.  Bradbury 
(97  Ind.  263).  The  bequest  there  was:  "I  give  and  bequeath 
to  my  wife,  Mary  C.  Newport,  my  property  both  personal  and 
real,  to  hold  and  possess,  sell,  use  and  dispose  of  as  she  may  see 
fit,  for  her  own  comfort  and  convenience,  and  hereby  empower 
her  to  sell  what  realty  I  may  be  in  possession  of  at  my  death,  and 
convey  the  same  by  deed  in  fee  simple,  if  her  necessities  or  com- 
fort require  it."  This  was  held  to  create  a  life  estate  only  in  the 
devisee.  The  execution  of  the  deeds  in  the  case  before  us  was 
an  election  to  take  under  the  will,  and  not  under  fhe  law.  {Clark 
v.  Middlesworih,  82  Ind.  240).  But  it  is  insisted  that  the  de- 
vise over  was  void  because  it  devised  the  remainder  to  her  blood 
relatives  in  proportion  as  the  same  would  have  descended  if  the 
will  had  not  been  mada     In    Glark  v,  Aliddlesworth  {supra),  it 

was  held  that  a  devise  of  a  life  estate  to  one  with  power  of  disposi- 
tion,  and  remainder  over  "to  be  divided  among  my  heirs  at  law  » 
was  sufficient  to  vest  the  title  in  the  children  and  grandchildren, 
who  were  the  heirs  at  law  of  the  testator. 

It  is  lastly  insisted  that  the  special  finding  of  facts  is  insuffi- 
cient to  warrant  the  conclusions  of  law,  even  though  the  law  is  aa 
we  have  stated  it,  because  as  much  of  the  special  finding  as  sets 
out  certain  provisions  of  the  will  is  a  mere  statement  of  evidence 
or  evidentiary  facts,  and  that  such  evidence  must  be  disregarded 
in  rendering  judgment  upon  such  special  finding.  It  is  true  that 
mere  evidence  recited  in  a  special  finding  or  verdict  is  of  no 
force  whatever,  and  can  not  be  taken  into  consideration  in  the 
rendition  of  the  judgment  But  it  often  happens  that  the  evi- 
dentiary fact  and  the  inferential  fact  are  one  and  the  same  thing. 
When  that  happens,  the  evidentiary  fact  must  be  found,  and, 
though  it  is  itself  the  evidence,  yet  it  is  more  than  mere  evidence. 
It  is  the  inferential  fact  also.  {Railway  Co.  v.  Miller,  Ind.,  at 
last  term,  37  N.  E.  343.)  The  provisions  of  the  will  inserted 
in  the  special  finding  were  evidence,  it  is  true,  but  they  were  also 
more  than  evidence.     They  were  the  ultimate  and  highest  facta 
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or  inferential  facts  upon  the  issues  they  tended  to  prove.  It  fol- 
lows, from  what  we  have  said,  that  the  Circuit  Court  did  not  err 
in  its  conclusions  of  law. 

The  judgment,  therefore,  is  aflBlrmed. 


SlLUMAN  et  UX.  vs.  WhTTAKEB  et  UX. 
(Supreme  Court  of  North  Carolina,  25  Southeast.  Rep.  742;  Nov.  10, 1896.] 

Construction  of  executory  dkvisk. 

An  executory  devise  by  which  a  testator  seeks  to  dispose  of  lands  in  trust 
for  the  benefit  of  an  unmarried  daughter,  and,  in  the  event  of  marriage, 
to  all  her  children  if  she  shall  have  any,  passes  an  estate  in  fee  to  the 
daughter,  she  being  childless  at  the  time  of  the  testator's  death.  And 
her  subsequent  marriage  and  birth  of  children  in  nowise  affects  this  re- 
sult. 

Appeal  from  an  order  of  the  Superior  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Franklia 

Hon.  K  F.  BoYKiN,  Presiding  Judge. 

W.  M.  Person^  F.  S.  SpruUl  and  Shepherd  S  Busbee,  for  appel- 
lanta 

J,  B.  Batchehr^  A.  G,  Zollicoffer  and  N.  Y.  Gulley^  for  appellees. 

Clare,  J. — The  devise  was  to  trustees,  "in  trust  for  Sarah 
Ward  and  all  her  children,  if  she  shall  have  any."  It  was  set- 
tled in  WildCa  Case  (6  Coke,  17),  decided  in  the  forty-first  year 
of  Elizabeth,  that  a  devise  to  B.  and  his  (or  her)  children,  B. 
having  no  children  when  the  testator  died,  is  an  estate  tail.  If 
he  have  children  at  that  time,  the  children  take  as  joint-tenants 
with  the  parent  This  has  been  uniformly  followed  in  England. 
In  the  late  case  in  the  house  of  lords  of  Clifford  v.  Koe  (5  App. 
Cas.  447),  WiUTs  Case  was  reaffirmed ;  opinions  being  delivered 
seriatim  by  Lord  Chancellor  Selbokn,  Lord  Hatherly,  Lord 
Blackburn,  and  Lord  Watsok,  unanimously  sustaining  Wildes 
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Case,  and  stating  that  '^for  these  three  hundred  years  it  has  been 
the  uniform  ruling''  in  England.  (Theob.  Wills,  334;  Hawk. 
Wills,  198.)  In  this  country,  estates  tail  having  been  turned  into 
fee  simple,  while  WilcTs  Case  has  been  as  uniformly  followed 
as  in  England,  it  has  been  with  the  necessary  modification  that, 
where  the  devise  is  to  B.  and  his  children,  if  he  have  no  children 
at  the  testator's  death,  B.  takes  a  fee  simple,  instead  of  an  estate 
tail,  and  further  (by  virtue  of  our  statutes),  if  there  are  children 
of  B.  at  the  testator's  death,  the  father  and  children  take  as  ten- 
ants in  common,  instead  of  joint-tenants.  (  Wheatland  v.  Dodge^ 
10  Mete.,  Mass.,  502  ;  Nightingale  v.  Burrell^  15  Pick.  104,  on 
page  114;  3  Jarm.  Wills,  174;  Schouler  Wills,  §§  555,  556.) 
This  has  always  been  the  ruling  in  North  Carolina,  as  was  held  in 
Hunt  V.  Satterwhite  (85  N.  C.  74),  citing  with  approval  WikTs 
Case  and  precedents  in  our  Reports ;  and  Smith,  C.  .L,  adds  that 
the  interposition  of  a  trustee  is  obviously  to  secure  the  property 
for  the  use  of  the  mother  and  her  children,  and  can  not  change 
the  construction  of  the  devise.  This  case,  in  turn,  was  ap- 
proved by  Merrimon,  J.,  in  Hampton  v.  Wheeler  (99  N.  C.  222; 
6  S.  E.  286),  in  which  he  cites  the  additional  cases  of  Moore  v. 
Leach  (50  N.  C.  88);  Cliemut  v.  Meares  (56  id.  416),  and  Qay  v. 
Baker  (id.  344),  and  states  that  '*  the  rule  is  clearly  settled, 
and  we  need  not  advert  further  to  it"  It  is  true,  the  words  here 
are  to  "Sarah  and  her  children,  if  she  shall  have  any."  We  do 
not  see  that  these  added  words  change  the  construction  in  any 
wise.  At  most,  they  merely  indicate  that  at  the  time  of  writing 
the  will  the  testator  knew  his  daughter  had  no  children;  and, 
doubtless,  the  same  was  true  in  all  the  numerous  cases  above 
cited  in  which  the  devise  was  to  "B.  and  his  children,"  in  which 
uniformly,  when  B.  had  no  children  at  the  testator's  death,  he 
was  held  in  England  to  take  an  estate  tail,  and  in  this  country  a 
fee  simple.  In  the  present  case  there  is  nothing  on  the  face  of 
the  will  to  show  a  contrary  intent  to  take  it  out  of  the  long-settled 
rule.  From  the  allegations  of  the  complaint  it  appears  that  Sarah 
was  eleven  or  twelve  years  of  age  at  the  testator's  death,  but  non 
cojistat  that  he  might  not  have  expected  that  at  his  death  she 
would  have  been  married  and  the  mother  of  a  child.  In  a  very  sim- 
ilar case  GUlespie  v.  Schuman  (1878,  62  Ga.  252),  where  the 
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devise  was  to  a  woman  and  "her  children,  if  any  living,"  it  was 
held  to  mean  living  at  the  death  of  the  testator, — almost  our  very 
case,  —  and,  as  none  were  then  living,  the  woman  took  the 
fee  simple  estate,  and  the  birth  of  a  child  subsequently  to  the 
death  of  her  testator  could  not  divest  the  fee;  and  parol  testi- 
mony to  show  a  contrary  intent  in  the  testator  was  held  inadmissi- 
ble. The  rulings  above  cited  are  not  only  uniform  in  England 
and  in  this  country,  but  they  are  consonant  with  our  public  pol- 
icy, which  is  adverse  to  tieing  up  estates;  and,  further,  in  the 
present  case  the  ruling  is  consonant  with  justice,  which  would  be 
outraged  by  turning  out  the  parties  who  have  held  the  realty 
undisturbed  for  forty  years  under  mesne  conveyances  from  a 
purchaser  who  bought  in  reliance  upon  the  decree  of  a  Court  of 
Equity,  which,  after  careful  investigation,  had  adjudged  that 
it  had  power  to  order  the  sale,  and  by  whom  the  purchase  money 
in  full  (which  is,  doubtless,  more  than  the  property  would  bring 
now)  was  paid  over  to  the  trustee  named  in  the  will  for  the  bene- 
fit of  the  mother,  whose  only  child  is  now  seeking  to  recover  the 
premises,  which  had  passed  from  hand  to  hand  in  reliance  upon 
the  solemn  adjudication  of  the  Court  of  Equity. 

It  is  proper  to  say  that  if  the  devise  had  been  to  A.  for  life,  re- 
mainder to  such  children  as  may  be  living  at  her  death,  a  very 
different  case  would  have  been  presented  (  Williams  v.  Ilassell^  1*6 
N.  C.  174;  74  id.  484;  Young  v.  Young,  97  id.  132;  2  S.  K  78);  el- 
even if  the  devise  had  been  to  A.  for  life,  with  remainder  to  her 
children.  But  here  the  devise  to  "B,  and  her  children,  if  she 
shall  have  any,"  is,  in  substance,  that  which  has  been  construed 
in  WUi^Cs  Cfaweand  others  above  cited  to  confer  upon  B.,  when  she 
has  no  children  at  the  death  of  the  testator,  not  a  life  estate,  but 
an  estate  tail  in  England  and  a  fee  simple  in  this  country.  When 
words  used  in  a  will  have  received  a  settled  judicial  construction, 
the  testator  is  taken  as  using  them  in  that  sense,  unless  a  dif- 
ferent intent  plainly  appears.  Applying  that  rule,  the  devise 
here  was,  in  legal  effect,  to  "Sarah  and  her  children,  if  she  shall 
have  any  at  the  death  of  the  testator,  and,  if  not,  then  to  Sarah 
in  fee  simple;''  and  the  law  hath  been  so  written  "these  three 
hundred  years,"  say  the  authorities. 

No  error. 

Vol.  1-44 
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Note. —EXECUTORY  DEVISES. 

a.  The  legal  incidents  of  an  executory  devise. 

b.  The  term  -defined. 

c.  Original  purposes  of. 

d.  Abstruse  nature  of  the  topic. 

e.  Regarded  as  in  substance  a  remainder, 

f .  Distinction  between  executory  devises  and  vested  remaindenii 

g.  Contingent  remainders  not  favored  by  our  courts, 
h.  Their  tendency  is  to  create  a  perpetuity. 

L   Construction  and  interpretation. 

a.  The  legal  incidents  of  an  execntory  devise.— Under  the  English 
scheme  of  real  property,  this  subject  of  executory  devises  presents  one  of  the 
most  exasperating  features  in  the  entire  range  of  real  property  law.  Together 
with  its  cognate  and  allied  topics,  as  embraced  in  the  technical  terms,  "  re- 
mainder or  reversion,"  we  are  overwhelmed  with  a  mass  of  adjudication,  wise 
and  otherwise,  that  finds  its  best  expression  in  such  abstruse  reasoning  as  Mr. 
Feame  employs  in  his  treatise  on  **  Remainders."  Fortunately,  for  the  Ameri*' 
can  student,  much  of  the  technical  learning  of  the  English  law  is  without  the 
least  application  here,  and  we  shall  proceed  to  note  some  of  the  distinctions 
that  characterize  the  topic  as  expounded  by  our  own  courts  of  last  resort. 

b.  The  term  defined. — An  executory  devise  is  in  a  general  sense  a  devise 
of  a  future  interest  in  lands,  not  to  take  effect  at  the  testator's  death,  but 
limited  to  arise  and  vest  upon  some  future  contingency.  (1  Feame  on  Re- 
mainders, 882.)  A  disposition  of  lands  by  will,  by  which  no  estate  vests  at 
the  death  of  the  devisor,  but  only  on  some  future  contingency.  (2  Bl.  Com. 
172.) 

In  a  stricter  sense,  a  limitation  by  will  of  a  future  contingency  interest  In 
lands,  contrary  to  the  rules  of  the  common  law.  (4  Kent's  Com.  268;  1  Steph. 
Com.  564.)  A  limitation  by  will,  of  a  future  estate  or  interest  in  land,  which 
can  not,  consistently  with  the  rules  of  law,  take  effect  as  a  remainder.  (2 
Powell  on  Dev.,  by  Jarman,  287;  Lewis  on  Perpetuity,  71,  72;  1  Burrill's  Law 
Diet.,  tit.  •*  Executory  Devise.") 

It  is  the  substitution  of  another  estate  on  the  happening  of  an  event  cutting 
off  the  prior  estate.  The  term  has  been  used  also  to  denote  a  proviso  deter- 
mining an  estate,  without  itself  substituting  another;  the  best  treatises  apply 
the  term  to  the  former  case  only.  (See  Gray  on  Restraints  on  Alienation,  p. 
12  note.)  A  condition  ends  the  estate  without  limitation  over— that  is,  only 
the  heir  can  enforce  it.     (Walker's  Amer.  Law,  p.  860,  note  a.) 

"Executory  devises  are  not  naked  possibilities,  but  are  in  the  nature  of  con- 
tingent remainders;  and  there  is  no  doubt  but  that  such  estates  are  transmissi- 
ble, and  consequently  devisable." 

c.  Original  purposes  of. — The  original  purpose  of  executory  devises  was 
to  carry  into  effect  the  will  of  the  testator,  and  to  give  effect  to  limitations 
over,  which  could  not  operate  as  contingent  remainders,  by  the  rules  of  the 
common  law.  Indeed,  the  general  and  comprehensive  definition  of  an  execu- 
tory devise  is  a  limitation  by  will  of  a  future  estate  or  interest  in  land,  which 
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<»n  not,  consistently  with  the  rules  of  law,  take  effect  as  a  remainder.  Every 
devise  to  a  person  in  derogation  of,  or  substitution  for,  a  preceding  estate  in 
fee  simple,  is  an  executory  devise.  (4  Kent's  Com.  268;  1  Jarman  on  Wills, 
778;  Lewis  on  Perp.  73;  6  Cruise's  Dig.,  tit.  88,  chap.  17,  sees.  1,  2;  Purefoy 
T.  Rogers,  3  Saund.  888a  and  note.) 

Whenever,  therefore,  a  devisor  disposes  of  the  whole  fee  in  an  estate  to  one 
person,  but  qualifies  this  disposition,  by  giving  the  estate  over,  upon  breach 
of  a  condition,  or  happening  of  a  contingency,  to  some  other  person,  this  cre- 
ates an  executory  devise.  (4  Kent's  Com.  388;  6  Cruise's  Dig.  88,  ch.  17,  §  2; 
Bac.  Ab.  Devise,  1;  1  Fearne  Cont.  Rem.  899.) 

d.  Abstruse  natare  of  the  topic. —Many  of  the  subjects  connected  with 
this  particular  form  of  expectancy  are  among  the  most  abstruse  and  profound 
of  all  the  questions  brought  before  courts  of  justice  upon  this  most  difficult 
branch  of  the  law  of  real  property;  they  depend  upon  considerations  and  dis- 
tinctions highly  technical,  artificial  and  refined,  and  to  render  the  subject  more 
perplexing  there  is  found,  upon  some  points,  a  most  distressing  diversity  of 
opinion  among  eminent  jurists,  who  are  regarded  as  the  highest  authorities 
upon  most  questions  of  law.  Mr.  Perry  says:  "Executory  devises  are  a  species 
of  testamentary  dispositions,  allowed  by  courts  of  law,  and  when  properly  ex- 
ercised, they  pass  the  legal  estate  or  interest  to  all  persons  in  favor  of  whom 
the  dispositions  are  made.  They  are  devises  to  take  effect  at  a  certain  time  in 
the  future,  or  upon  a  certain  event,  and  in  favor  of  certain  persons.  Limita- 
tions by  way  of  springing  or  shifting  uses  are  similar  in  effect,  except  that  they 
are  created  by  deeds  inter  viwB,  and  are  based  upon  the  statute  of  uses.  When- 
ever the  event  hapi>ens  when  a  shifting  or  springing  use  is  to  take  effect,  the 
statute  of  uses  vests  the  legal  seizin  and  ownership  in  the  person  entitled  by 
virtue  of  the  use.  These  executory  devises,  and  shifting  and  springing  uses, 
must  vest  in  the  persons  intended  to  be  benefited  within  the  time  allowed  by 
law,  or  they  will  be  declared  illegal  and  of  no  effect.  The  same  rules  apply 
in  equity  to  trusts.  In  cases  of  trusts  the  legal  estate  is  vested  in  certain  trus- 
tees and  their  heirs;  but  the  beneficial  interest,  or  equitable  estate,  is  given  by 
the  grantor,  testator,  or  settler  to  such  person  or  persons,  and  upon  such  terms 
and  upon  such  events,  as  he  shall  declare.  The  settler  can  change  and  shift 
the  beneficial  enjoyment  of  the  equitable  estate  from  one  person  to  another,  in 
the  future,  in  a  manner  analogous  to  the  limitations  of  springing  or  shifting 
uses  under  the  statute  of  uses.  Courts  of  Equity  always  take  special  care 
that  future  estates  or  interests  shall  not  be  destroyed  by  the  present  user  of  the 
property;  and  that  the  limitations  of  future  equitable  interests  shall  not  tran- 
scend tiie  limits  assigned  for  the  limitation  of  similar  legal  interests  or  ex- 
ecutory devises,  and  shifting  and  springing  uses  at  law."  (1  Perry  on  Trusts, 
486.) 

e.  Regarded  as  In  substance  a  remainder. —While  it  is  substantially 
true  that  an  executory  devise  is  in  substance  a  remainder  created  by  will,  and 
is  distinguished  by  many  of  the  characteristics  that  we  recognize  in  a  re- 
mainder, it  is  still  true  that  there  are  peculiarities  of  construction  that  appear 
only  in  this  form  of  expectancy,  and  we  shall  endeavor  in  this  section  to  brin^r 
them  into  prominence.    It  may  be  regarded  as  settled  beyond  the  reach  of 
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controversy  that  a  future  interest  in  lands  will  be  held  to  take  effect  as  a  re- 
mainder, and  not  as  an  executory  devise.  (Manderaon  v.  Lukens,  28  Pa.  St. 
81;  Wolfe  v.  Van  Nostrand,  2  N.  Y.  436.)  And  another  distinction  is  that 
through  the  medium  of  an  executory  devise  a  term  of  years  may  be  limited 
over  after  a  life  interest  created  in  the  same.  (Hill  v.  Hill,  74  Pa.  St.  173.) 
Again,  it  is  familiar  law  that  a  remainder  must  have  a  particular  estate  to  sup- 
port it,  while  an  executory  devise  is  not  dependent  upon  anything  of  the  sort. 
A  remainder  is  always  favored,  and  it  is  only  where  the  testamentary  intent 
can  not  in  any  way  be  accomplished  except  by  way  of  executory  devise,  tliat  this 
particular  form  of  estate  is  recognized.  (Doe  v.  Considine,  6  Wall.  445  )  One 
obvious  advantage  is  enjoyed  by  this  species  of  estate;  as  they  are  in  no  way 
dependent  upon  a  prior  estate  they  can  not  be  affected,  much  less  defeated  by 
any  act  of  the  holder  of  the  particular  estate.  Unless  by  some  recital  in  the 
will  an  act  of  that  character  will  operate  in  its  destruction.  (Proprietors  v. 
Grant,  8  Gray,  Mass.,  146.)  The  tendency  of  legislation  in  this  country  is  to 
provide  appropriate  statutes  by  which  the  courts  are  at  liberty  to  avail  tliem- 
selves  of  any  indication  that  may  appear  in  the  case  by  which  they  can  hold 
that  a  failure  of  issue,  when  made  the  contingency  or  event  upon  which  a  sec- 
ond limitation  was  to  vest,  means  a  failure  upon  the  death  of  the  first  taker — 
the  owner  of  Uie  particular  estate.  A  definite  failure  of  issue  is  always  pre- 
ferred to  an  indefinite.  The  principle  decided  by  the  celebrated  case  of  Pells 
V.  Brown  (Cor.  Jac.  690),  (a  decision  that  may  be  regarded  as  imparting  the 
breath  of  life  to  all  executory  devises),  proceeds  upon  this  theory.  A  devise 
to  A.  and  his  heirs,  and  if  he  die,  without  leaving  issue,  then  to  B.  The  de- 
vise was  held  to  refer  to  a  failure  of  issue  during  the  life  of  B.  The  phrase  so 
frequently  met  with,  "  leaving  no  issue,  or  dying  without  issue,"  is  construed 
to  mean  a  definite  failure  of  issue.  (See  the  remarks  of  Judge  Rapali/)  in 
Manice  v.  Manice,  48  N.  T.  808;  also  Hill  v.  Hill,  74  Pa.  St.  178.)  An  apt 
illustration  of  an  executory  devise  occurs  in  Brightman  v.  Brightman  (100 
Mass.  288).  Israel  Brightman's  will,  devising  certain  real  estate  "to  Daniel  and 
John  Brightman  and  to  their  heirs  and  assigns,"  taken  by  itself,  gave  them  an 
estate  in  fee  simple.  The  subsequent  clause  providing  that  "if  the  said  Daniel 
or  John  shall  decease,  leaving  no  issue  of  his  body  lawfully  begotten,  then 
what  I  have  devised  to  such  one,  I  hereby  devise  to  the  survivor  thereof  and 
his  heirs  and  assigns,"  created  an  executory  devise  limited  upon  that  fee  simple. 
(Richardson  v.  Noyes,  2  Mass.  66.)  But  the  contingency  did  not  happen;  for 
Daniel  died  first,  and  left  issue;  and  when  John  died  Daniel  did  not  survive  him. 
Upon  the  decease  of  Daniel  leaving  issue,  the  contingency  mentioned  became 
impossible,  and  the  estate  in  fee  simple  remained. 

The  controlling  reason  influencing  courts  in  their  preference  for  contingent 
remainders  rather  than  for  executory  devises  is  doubtless  due  to  the  fact  that 
estates  limited  by  this  latter  form  of  expectancy  are  indestructible,  and  do  not 
come  under  any  immediate  prospect  of  free  alienation.  It  has  been  the  uni- 
versal policy  of  our  laws  to  so  regulate  the  devolution  of  real  property,  as  to 
give  it  the  attributes  of  a  commodity  easily  and  frequently  transferred.  And 
hence  we  find  an  almost  morbid  excess  of  decision  to  the  effect  that  wherever 
a  contingency  is  limited  to  depend  upon  an  estate  of  freehold  which  is  capable 
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of  supporting  a  Temainder,  it  shall  never  be  construed  as  an  executory  devise, 
but  shall  be  regarded  as  a  contingent  remainder.  (Nightingale  v.  Burrell»  15 
Pick.  104.)  Indeed,  it  may  be  said,  that  the  rules  of  construction  are  inflexible. 
"A  future  limitation  must  be  regarded  as  a  remainder,  unless  the  language 
imperatively  requires  its  recognition  as  an  executory  devise."  This  declaration 
is  clearly  deducible  from  the  great  Duke  of  Norfolk's  ease,  which,  with  the 
earlier  case  of  Pells  v.  Brown,  fully  su^itains  the  contention  that  regards  the 
future  limitation  as  an  executory  devise  whenever  the  language  of  the  testator 
leaves  no  room  for  doubt  as  to  his  intention. 

f.  DiBtinetioii  between  exeoutory  deTises  and  vested  remainders. 
— ^The  first  is  such  a  disposition  of  lands  by  will,  that  thereby  no  estate  vests  at 
the  devisor's  death,  but  only  on  some  future  contingency.  It  needs  no  parti- 
cular estate  to  support  it.  An  estate  in  remainder  is  one  limited  to  take  effect 
and  be  enjoyed  after  another  is  determined.  No  remainder  can  be  limited  after 
the  grant  of  a  fee  simple,  because  the  tenant  in  fee  has  the  whole.  (Jackson  v. 
Robbins,  16  Johns.  N.  Y.,  587;  Downing  v.  Wherrin,  19  N.  H.  9,  85.)  In  the 
case  first  cited.  Chancellor  Kent  says:  "We  may  lay  it  down  as  an  incontro- 
vertible rule  that  where  an  estate  is  given  to  a  person  generally  or  indefinitely 
with  a  power  of  disposition,  it  carries  a  fee,  and  the  only  exception  to  the  rule 
is  where  the  testator  gives  to  the  first  taker  an  estate  for  life  only,  by  certain 
and  express  words,  and  annexes  to  it  a  power  of  disposal.  In  that  particular 
and  special  case  the  devisee  for  life  will  not  take  an  estate  in  fee."  (Doe  v. 
Considine,  6  Wall.  474.) 

**The  essential  difference  in  the  quality  of  the  estate,  between  a  remainder 
and  aa  executory  devise  Is,  that  the  former  may  be  barred  at  the  pleasure  of 
the  tenant  in  tail,  by  a  common  recovery,  or  in  some  states,  by  a  conveyance 
by  deed;  but  he  who  holds  by  force  of  an  executory  devise,  has  an  estate  above 
and  beyond  the  power  and  control  of  the  first  taker,  who  can  not  alienate  or 
change  it,  or  prevent  its  taking  effect,  according  to  the  terms  of  the  will,  upon 
the  happening  of  the  contingency  upon  which  it  is  limited.  It  does  not  depend 
upon  the  particular  estate,  but  operates  by  way  of  determination  of  the  first  es- 
tate limited,  and  the  substitution  of  another  in  its  place."  (Nightingale  v. 
Burrell,  15  Pick.  Mass.,  104.) 

g.  Contingent  remainders  not  favored  by  onr  courts.— Authorities  are 
not  wanting  that  have  directly  held,  whenever  possible,  the  courts  will  declare 
a  future  interest  in  land  as  falling  under  the  rules  applicable  to  contingent  re- 
mainders, rather  than  under  rules  governing  an  executory  devise.  (Manderson 
V.  Lukens,  33  Pa.  8t.  81;  Wolfe  v.  Van  Nostrand,  2  Comst.  486;  St  Aurorer 
V.  Rivard,  2  Mich.  294.)  And  it  is  a  regretable  circumstance  that,  the  technical 
distinction  between  contingent  remainders,  springing  or  secondary  uses,  and 
executory  devises,  can  not  be  entirely  abolished — as  they  are  admirably  calcu- 
liited  to  mislead  and  perplex  a  topic  naturally  invested  with  much  obscurity. 
The  rules  applicable  to  the  subject  are  exceedingly  nice  and  technical.  Tliey 
are  not  favored  in  law,  and  were  originally  created  and  upheld  only  for  the 
purpose  of  carrying  out  the  intention  of  testators,  so  that  devises  should  not 
fail  of  effect,  which,  consistently  with  rules  of  law,  could  not  take  effect  asre- 
mainders.    (Purefoy  v.  Rogers,  3  Sand.  888;  Doe  v.   Morgan,  8  Tr.   765:  4 
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Kent's  Com.  368;  Nightingale  t.  Barrell,  15  Pick.  110.)  Therefore  it  is  an 
tablished  rule  that  when  an  estate  is  limited  to  take  effect  after  an  estate  tail, 
the  future  or  contingent  interest  so  limited,  constitutes  an  estate  in  remainder, 
and  does  not  take  effect  as  an  executory  devise.  The  estate  tail  being  a  parti, 
cular  estate  canred  out  of  the  fee,  leaves  the  residue  to  take  effect,  after  the  de- 
termination of  the  particular  estate,  as  a  remainder. 

h.  Their  tendency  is  to  create  a  per^taity.— Executory  devises  in  their 
nature  tend  to  perpetuities,  because  they  render  the  estate  inalienable  during 
the  period  allowed  for  the  contingency  to  happen,  though  all  mankind  should 
join  in  the  conveyance.  They  can  not  be  aliened  or  barred  by  any  mode  of  con- 
veyance, whether  by  fine,  recovery  or  otherwise.  (4  Kent's  Com.  266;  2  Saund. 
888a,  note.)  Hence  the  necessity  of  fixing  some  period  beyond  which  such 
limitations  should  not  be  allowed.  It  has  therefore  long  been  the  settled  rule 
in  EngUnd,  and  adopted  as  part  of  the  common  law  of  this  country,  that  all 
limitations,  by  way  of  executory  devise,  which  may  not  take  effect  within  the 
term  of  a  life  or  lives  in  being  at  the  death  of  the  testator,  and  twenty-one 
years  afterwards,  as  a  term  in  gross,  or,  in  case  of  a  child  en  vmtre  sa  m^re^ 
twenty-one  years  and  nine  months,  are  void  as  too  remote,  and  tending  to 
create  perpetuities.  (4  Kent's  Com.  267;  1  Jarm.  on  Wills,  231;  4  Cruise's 
Dig.  tit.  82,  chap.  24,  sec.  18;  see  for  full  discussion  of  '*Perpetuitie6»"sec.  370, 
pott,) 

j.  Constmction  and  interpretation.— In  various  states  of  the  Federal 
Union,  the  policy  has  been  adopted  of  construing  all  devises  in  a  way  that  will 
effectuate  the  manifest  intent  of  the  testator,  provided  this  can  be  done  with- 
out violence  to  some  settled  rule  of  law  or  requirement  of  public  policy.  The 
guiding  star  in  all  our  courts  is  the  intent  of  the  devisor,  and  to  achieve  this 
result  great  latitude  is  indulged  both  as  to  evidentiary  facts  and  common  law 

regulaUons. 

Lord  Hardwicke.  in  Mlnchell  v.  Minchell  (1  Atkjms,  412),  says:  "A  court 
never  construes  a  devise  void,  unless  it  is  so  absolutely  dark  that  they  can  not 
find  outthe  testator's  meaning."  (Banks  v.  Phelan,  4  Barb.  90;  Parsons  v. 
Parsons,  1  Ves.  Jr.  366,  and  authorities  cited;  Mann  v.  Mann,  14  Johns.  N.  Y., 
5;  Roman  Catholic  Orphan  Asylum  v.  Emmons,  8  Bradf .  Burr.  148;  see,  also, 
Beaumont  v.  Fell.  3  P.  Wms.  140,  where  Gertrude  Yardley  was  held  entitled 
to  a  legacy  given  to  Catherine  Earnley;  Connelly  v.  Pardon,  1  Paige,  293; 
Gardner  v.  Heyer,  2  id.  11;  Smith  v.  Smith,  4  Paige,  N.  Y.,  271;  Carter  v. 
Bloodgood,  8  Sandf.  Ch.  898;  Terpening  v.  Skinner,  29  N.  Y.  605;  Trustees, 
etc,  V.  Colgrove,  4  Hun,  863;  Hart  v.  Marks,  4  Bradf.  161.) 

A  devise  to  one  and  his  heirs  forever,  and  in  case  of  his  death  without  any 
heir,  then  to  another,  gives  a  fee  to  the  first  taker,  and  the  devise  over  is  void. 
(Tilbury  v.  Barbut,  8  Atk.  617.) 

So,  a  devite  to  one  and  his  heirs  forever,  and  if  he  dies  without  heirs  then  to 
a  stranger  in  blood  to  the  devisee,  gives  the  devisee  an  estate  in  fee  and  the  de- 
vise over  is  void  for  remoteness.    (Ware  v.  Cann,  10  Barn.  &  C.  433.) 

A  devise  in  fee  subject  to  a  conditional  limitation  void  for  remoteness  veste 
an  absolute  estate  in  the  first  taker.  (Brattle  Square  Church  Proprs.  v.  Grants 
8  Gray,  146;  68  Am.  Dec.  725;  Miller  v.  Macomb,  36  W]pnd.  229;  Ferris  v. 
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QibBon,  4  Edw.  Cb.  707;  6  L.  ed.  1027;  Conklin  v.  Coiiklin,  3  Sandf.  Ch.  64;  7 
L.  ed.  771;  Ring  v.  Hard  wick,  2  Beav.  852;  Drummond  y.  Drummond,  26  N. 
J.  £q.  284;  Smith  v.  Townsend,  82  Penn.  484.) 

Where  real  estate  is  devised  in  terms  denoting  an  intention  that  the  primary' 
devisee  shall  take  a  fee  on  the  death  of  the  testator,  followed  by  a  devise  over  m 
case  of  his  death  without  issue,  it  has,  I  think,  been  uniformly  held  in  England, 
and  it  is  the  rule  supported  by  the  preponderance  of  judicial  authority  in  this 
country,  that  the  words  refer  to  a  death  without  issue,  in  the  lifetime  of  the 
testator,  and  that  the  primary  devisee  surviving  the  testator  takes  an  absolute 
estate  in  fee  simple.  (Clayton  v.  Lowe,  5  Barn.  &  Aid.  686;  Qee  v.  Mayor  of 
Manchester,  17  Adol.  <&  Ell.  [N.  S.]  787;  Woodbourne  v.  Woodbourne,  28  L. 
J.  Ch.  886;  Doe  v.  Sparrow,  18  East.  859;  Quackenboss  v.  Kingsland,  102  N. 
Y.  12S;  Livingston  v.  Greene,  52  id.  118;  Embury  v.  Sheldon,  68  id.  227; 
Waugh's  Appeal,  70  Pa.  St.  486;  Muckley's  Appeal,  92  id.  514;  but  see,  Britton 
V.  Thornton,  112  U.  S.  626.)  The  case  of  Quackenboss  v.  Kingsland  was  that 
of  a  devise  by  the  testator  of  the  residue  of  the  real  and  personal  estate  to  "my 
son  Daniel  Kingsland,  and  to  his  heirs,  but  in  case  my  son  Daniel  should  '  die 
without  lawful  issue,'  I  give  and  bequeath  it  to  my  remaining  children,  share 
and  share  alike ; "  and  it  was  held,  in  exact  conformity  with  the  decisions  U> 
which  we  have  referred,  that  the  words  referred  to  the  death  of  the  primary 
devisee  in  the  lifetime  of  the  testator. 

If  a  real  estate  is  devised  upon  condition  to  pay  a  legacy,  or  with  a  direction 
that  the  devisee  pay  the  legacy  in  respect  to  the  estate  so  devised  to  him,  and 
because  the  real  estate  has  tbus  been  devised,  such  real  estate  is  in  equity 
chargeable  with  the  payment  of  the  legacy,  unless  there  is  something  in  the 
will  to  rebut  the  legal  presumption;  or  from  which  it  can  be  inferred  that  the 
testator  intended  to  exempt  the  estate  from  that  charge.  (Harris  y.  Fly,  7 
Paige,  421;  Willard's  Eq.  489.) 

See  vol.  4  American  Probate  Reports,  409. 


Hopkins  et  al.  vs.  Kent  et  al. 

[146  K.  Y.  868 ;  40  N.  E.  Rep.  4.] 

Devise  in  tbust — Limitation  ovsb. 

A  testator  devised  his  property  to  trustees  with  instructions  to  pay  all  debts,, 
and  invest  the  surplus  as  they  might  think  advisable.  They  were  then  in- 
structed to  divide  the  incofne  from  such  investments  into  four  equal  parts,, 
namely:  to  my  wife,  Amelia,  one  part  during  her  lifetime,  after  her  death 
her  share  to  revert  to  my  trustees  for  the  benefit  of  my  three  children,  their 
heirs  and  assigns,  under  the  supervision  of  my  trustees  above  mentioned; 
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Susan,  one-third;  Frances,  one-third,  and  Sheldon,  one-third.  It  was  held 
that  the  wife,  Amelia,  took  an  interest  for  life  in  one-fourth  of  the  prop' 
erty,  with  remainder  over  to  Susan,  Frances,  and  Sheldon. 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  held  in  and  for  the  Second  Department 

Josiah  T.  Marean^  for  appellant 

George  Zabrishie  and  Bronson  Winthrop,  for  respondents. 

O'Brien,  J. — The  plaintiffs,  as  executors  of  the  will  of  Henry 
A.  Kent,  who  died  March  1, 1893,  brought  this  action  for  the  pur- 
pose of  procuring  a  judicial  construction  of  its  several  provisions. 
The  will  bears  date  October  23,  1891,  is  holographic,  and  its 
disposing  clauses  read  as  follows:  "I,  Henry  A.  Kent,  of  the 
city  of  Brooklyn,  county  of  Kings,  and  state  of  New  York,  do 
make,  publish  and  declare  this,  my  last  will  and  testament,  as 
follows:  I  give,  devise  and  bequeath  to  my  children,  to  wit, 
Sujsan  W.  Hopkins,  Frances  K.  Sanger,  Sheldon  L.  Kent  and 
Henry  C.  Hopkins,  my  son-in-law,  and  to  their  heirs  and  assigns, 
all  my  property,  whether  real,  personal  or  mixed,  in  trust,  and  I 
also  appoint  the  above-mentioned  trustees  my  executors,  with  in- 
structions as  follows  1st.  To  pay  all  my  debts.  2d.  To  dispose 
as  they  may  think  advisable  for  all  interests  of  all  of  my  prop- 
erty. 3d.  To  invest  the  surplus  after  paying  my  debts  in  such 
manner  as  they  think  advisable.  4th.  To  divide  the  income 
from  such  investments  as  follows  in  four  equal  parts,  namely: 
To  my  wife,  Amelia  C.  Kent,  one  part  during  her  lifetime;  after 
her  death  her  share  to  revert  to  my  trustees  for  the  benefit  of  my 
three  children,  their  heirs  and  assigns,  under  the  supervision  of 
my  trustees  as  above  mentioned;  Susan  W.  Hopkins,  one-third, 
Frances  K.  Sanger,  one-third,  and  Sheldon  L.  Kent,  one-third." 

It  appeared  that  the  testator  had  another  child — a  son,  Walter 
L.  Kent — who  is  not  mentioned  in  the  will,  and  this  appeal  re- 
lates to  his  interest  in  the  estate.  The  courts  below  have  held 
that  as  to  three-fourths  of  his  estate,  real  and  personal,  the 
testator  failed  to  make  any  valid  disposition,  and  consequently 
died  intestate  as  to' that  part;  that,  as  to  the  other  one-fourth, 
there  was  a  valid  trust  created  during  the  life  of  the  widow,  for 
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her  benefit,  with  remainder  over  to  the  three  children  named^ 
absolutely;  that  the  widow  was  entitled  to  dower  in  the  lands  un- 
disposed of,  and  to  a  distributive  share  in  the  personal  estate. 
No  one  appealed  from  this  judgment,  except  the  son  Walter  L. 
Kent,  and  he  from  that  part  of  it  only  which  adjudges  that  upon 
the  death  of  the  widow  the  remainder  of  her  one-fourth  share 
vests  in  fee  in  the  other  three  children.  The  contention  on  his 
behalf  is  that  there  was  no  valid  disposition  made  of  the  re- 
mainder, and  that  the  testator  died  intestate  as  to  that  also.  The 
limit  of  the  controversy  is  thus  reduced  to  a  single  inquiry.  We 
may  pass  over  the  other  provisions  of  the  will,  except  the  fourth 
clause,  for  the  benefit  of  the  widow,  and  assume — what  would 
seem  to  be  entirely  obvious,  from  a  glance  at  these  provisions — 
that  the  deceased  failed  to  create  any  beneficial  interest  in  three- 
fourths  of  his  estate  in  favor  of  any  one,  and  that  the  trusts  upon 
which  he  attempted  to  dispose  of  it  are  void. 

It  can  not  be  denied  that  the  meaning  of  the  testator,  as  ex- 
pressed in  the  fourth  clause,  is  involved  in  much  doubt  and  ob- 
scurity;  but  it  is  the  duty  of  courts,  in  construing  such  a  provision, 
to  so  interpret  it  as  to  uphold,  rather  than  to  render  it  void.  {Roe 
v.  VinguL  117  N.  Y.  218 ;  22  N.  E.  933 ;  Du  Bern  v.  Bay,  35 
N.  Y.  162  ;  Oreene  v.  Greene,  125  id.  512 ;  26  N.  R  739 ;  Post 
v.  Ilouer,  33  K  Y.  601 ;  Li/tle  v.  Beverlidge,  58  id.  598.)  It 
is  quite  clear  that  the  testator  intended  to  convey  to  his  executors 
and  trustees  some  interest  in  his  property  for  the  benefit  of  his 
^ddow  during  her  life.  While  the  language  is  not  clear,  it  is 
fairly  to  be  gathered  from  it  that  he  intended  that  she  should 
receive  the  income  of  a  share  which  evidently  was  one-fourth  of 
his  estate.  The  right  to  the  income  of  this  share,  or  the  rents 
and  profits  of  the  same,  during  her  life,  vested  her  with  an  equit- 
able life  estate  in  the  share  itself.  This  was  the  quantity  of  the 
estate  conveyed  to  the  trustees  for  the  benefit  of  the  widow.  Its 
limit  and  term  of  duration  are  for  the  period  of  her  life.  At 
her  death  the  purpose  for  which  the  trust  was  created  is  served, 
and  consequently  the  estate  of  the  trustees  terminates,  and  the 
share  is  released  from  tlie  trust  {Locke  v.  D-tist  Co,,  140  N.  Y. 
185 ;  35  N.  K  578  ;  Oreene  v.  Greene,  supra ;  Coohe  v.  Plait,  98 
N.  Y.  38.)  The  question  is,  what  becomes  of  it  then,  or  in 
Vol.  1—45 
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whom  is  the  beneficial  interest  vested?  We  think  that  the  de- 
ceased has,  in  effect,  said  that  this  share,  which,  up  to  the  time 
of  the  death  of  the  widow,  was  under  the  supervision  of  the  trus- 
tees, shall  revert  to  them,  "for  the  benefit  of  my  three  children, 
their  heirs  and  assigns."  And  as  there  was  no  further  active 
trust  imposed  upon  the  trustees,  in  respect  to  this  share,  the 
whole  legal  and  equitable  estate  vested  absolutely  in  the  three 
children,  by  the  statute.  They,  and  not  the  trustees,  then  be- 
came entitled  to  the  possession,  and  the  rents  and  profits;  and^ 
hence,  under  such  circumstances,  the  remainder  will  vest  in. 
them,  under  the  provisions  of  the  statute  of  uses  and  trusts  (1 
Rev.  St.  pp.  727,  728),  and  there  can  remain  in  the  trustees  no 
estate  whatever,  legal  or  equitable. 

"Sec.  47.  Every  person  who,  by  virtue  of  any  grant,  assign- 
ment or  devise,  now  is  or  hereafter  shall  be  entitled  to  the  actual 
possession  of  lands  and  the  receipt  of  the  rents  and  profits  thereof 
in  law  or  in  equity  shall  be  deemed  to  have  a  legal  estate  therein 
of  the  same  quality  and  duration,  and  subject  to  the  same  condi- 
tions as  his  beneficial  interest." 

"Sec.  49.  Every  disposition  of  lands,  whether  by  deed  or  de- 
vise, hereafter  made,  shall  be  directed  to  the  person  in  whom  the 
right  to  the  possession  and  profits  shall  be  intended  to  be  invested,, 
and  not  to  any  other  to  the  use  of  or  in  trust  for  such  person, 
and,  if  made  to  one  or  more  persons  to  the  use  of  or  in  trust  for 
another,  no  estate  or  interest,  legal  or  equitable,  shall  vest  in  the 
trustee." 

At  the  death  of  the  widow,  the  possession,  management,  and 
control  of  the  share  for  her  benefit  terminates,  and  that  of  the 
three  children  begins.  The  learned  counsel  for  the  defendant 
"Walter  L.  Kent  insists  that  the  true  construction  of  the  provision 
is  that  the  trustees,  notwithstanding  the  death  of  the  widow,  still 
hold  the  share  in  trust,  as  before,  for  the  benefit  of  the  three 
children,  their  heirs  and  assigns,  in* perpetuity,  and,  the  disposi- 
tion being,  void,  the  remainder  fails,  and  upon  the  death  of  the 
widow  the  share  vests  in  possession  in  the  heirs  at  law.  The 
inaccurate  language  of  the  testator,  of  course,  affords  a  wide 
scope  for  ingenious  reasoning;  but  to  construct  a  perpetuity  upon 
the  life  estate  of  the  widow,  for  the  purpose  of  defeating  the  re- 
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mainder,  would  be  not  only  to  impute  to  the  testator  an  intention 
quite  improbable,  and  exceedingly  difficult  to  find,  but  ascribe 
to  his  words  a  scope  and  meaning  which  they  will  scarcely  bear. 
The  interpretation  given  to  the  instrument  by  the  court  below 
is  more  in  harmony  with  settled  principles  of  construction,  does 
less  violence  to  language,  and  is  more  in  accord  with  the  presumed 
intention  of  the  testator.  The  judgment  should  be  affirmed, 
with  costs  to  all  parties  out  of  the  estate. 
All  concur,  except  Gray,  J.,  not  sitting. 

Judgment  affirmed. 


Smalley  vs.  Smalley  et  al 

[Court  of  Chancery  of  New  Jersey,  85  Atl.  Rep.  874;  Aug.  7, 1896.] 

Will — Construction — Proceeding  for  power  of  executor 

TO   SELL. 

A  proceeding  by  one  for  construction  of  a  wiU,  with  prayer  for  decree  that  he 
sell  testator's  real  estate,  should  be  by  bill,  not  by  petition. 

Power  to  sell  testator's  real  estate  is  not  given  his  executors  by  the  provision 
of  his  will:  **  I  give,  devise,  and  bequeath  all  of  my  property,  both  real 
and  personal,  to  my  six  children,  as  follows,  that  is  to  say  :  After  the 
settlement  and  payment  of  all  my  just  debts,  then  the  residue  of  my  es- 
tate, both  real  and  personal,  to  be  gathered  into  one  general  fund,  and  di- 
vided into  six  equal  parts  as  follows:  *  *  *  Each  of  them  (the  chil- 
dren) to  receive  a  one-sixth  share,  which  I  give  to  them*' ;  or  by  a  codicil 
reciting  decease  of  one  of  them,  indebted  to  testator,  and  providing  that 
"all  sums  due  me  and  unpaid  at  the  time  of  my  decease  from  *  *  * 
his  (the  deceased  child's)  estate  be  deducted  from  any  distributed  share 
that  his  heirs  would  be  entitled  to" ;  but  the  division  is  to  be  of  realty  and 
personalty. 

Petition  by  Morgan  B.  Smalley  against  Gideon  W.  Smalley 
and  others. 

Charlea  L.  Moffet^  for  petitioner. 
Siede  &  Meehan,  for  defendant& 
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Stevens,  V.  C. — The  petitioner  files  a  petition  for  the  con- 
struction of  the  will  of  John  Smalley,  and  prays  that  he,  as  ex- 
ecutor, be  decreed  to  make  sale  of  testator's  real  estate.  The 
proceeding  is  fatally  defective,  in  that  it  should  be  by  bill,  and 
not  by  petition.  {Beceiver  of  Siate  Bank  v.  First  National  Bank 
of  PlainJieLd,  34  N.  J.  Eq.  467.) 

Outside  of  this  objection,  however,  it  is  clear  that  the  executor 
is  not  only  under  no  obligation  to  convert  the  real  estate  into 
money,  for  the  benefit  of  testator's  children,  but  that  he  has  no 
power  to  do  so.  The  second  paragraph  of  the  will  reads  as  fol- 
lows: "Second.  I  give,  devise  and  bequeath  all  of  my  property, 
both  real  and  personal,  to  my  six  children,  as  follows,  that  is  to 
say:  After  the  settlement  and  payment  of  all  my  just  debts,  then 
the  residue  of  my  estate,  both  real  and  personal,  to  be  gathered 
into  one  general  fund,  and  divided  into  six  equal  parts,  as  follows: 
To  my  six  children,  Susan  Maria  Dunham,  William  H.  Smalley, 
Samuel  Smalley,  Morgan  Smalley,  •  Rachel  Henderson,  and 
Gideon  W.  Smalley;  each  of  them  to  receive  a  one-sixth  share, 
which  I  give  to  them  and  to  their  heirs,  forever."  No  express 
power  of  sale  of  testator's  real  estate  is  conferred  by  this  clause, 
and  I  have  not  been  able  to  discover  that  it  contains  any  implied 
power.  By  the  direction  that  the  residue  of  his  estate,  both  real 
and  personal,  shall  be  gathered'  into  one  general  fund,  I  under- 
stand testator  to  mean  that,  after  his  debts  and  personal  expenses 
are  paid,  the  amount  and  value  of  the  real  and  personal  property 
shall  be  ascertained,  and,  when  ascertained,  divided  among  the 
six  children,  in  shares  of  equal  value.  The  division  is,  in  terms, 
to  be  a  division,  not  only  of  personalty,  but  of  realty;  and  it  is 
to  take  place  "after" — that  is,  immediately  after — the  settlement 
and  payment  of  all  the  just  debts.  There  is  here  no  gift  to  the 
executors  in  trust;  no  direction  to  them  to  invest  and  ultimately 
pay  over;  no  indication  that  the  children  are  to  take  the  proceeds 
of  the  sale  of  the  real  estate,  rather  than  the  real  estate  itself. 
On  the  contrary,  the  testator  uses  language  technically  appro- 
priate to  carry  his  real  estate  to  his  children  in  specie.  "I  give, 
devise,  and  bequeath  all  my  property,  real  and  personal,"  is  the 
language  of  the  gift.  There  is  absolutely  no  indication  of  an 
intention  on  testator's  part  to  put  it  in  the  power  of  his  executors 
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to  change  the  nature  of  his  property  before  it  reaches  its  destina- 
tion. The  fact  that  the  testator  directs  his  estate,  after  payment 
of  debts,  to  be  gathered  into  one  general  fund,  is  of  no  conse- 
quence, because  into  that  so-called  "fund"  he  himself  puts  the  real 
estate,  as  well  as  the  personalty,  and  not  the  proceeds  of  the  sale 
of  it.  The  so-called  "fund"  or  "mass"  which  is  to  be  divided 
is  a  fund  or  mass  composed  of  both  realty  and  personalty.  So 
far,  therefore,  as  the  will  itself  is  concerned,  I  see  no  ground  for 
supposing  that  a  power  of  sale  by  implication  is  given. 

The  testator  provides,  in  the  second  codicil  to  his  will,  that 
whereas,  since  the  maMng  of  it,  his  son  Samuel  had  died,  in- 
debted to  him,  therefore,  his  will  and  intention  is  "that  all  sums 
due  me  and  unpaid  at  the  time  of  my  decease  from  my  late  son 
Samuel  Smalley  or  his  estate  be  deducted  fronj  any  distributed 
share  that  his  heirs  would  be  entitled  to."  If  the  will  itself  does 
not  confer  a  power  to  sell  realty,  I  do  not  think  the  codicil  does. 
The  petition  does  not  state  the  amount  of  testator's  personal  es- 
tate, or  the  amount  of  Samuel's  indebtedness  to  it.  Had  such 
statement  been  made,  it  would  not  have  been  material,  for  any 
practical  difficulty  (supposing  it  to  exist)  in  making  the  proper 
deduction  would  not  of  itself  alone  raise  up  an  inference  of  an 
implied  power  to  convert  land  into  money.  Says  Chancellor 
Zabriskie,  in  Seeger  v.  Seeger  (21  K  J.  Eq.  91):  "There  is  no 
authority  or  decision,  so  far  as  my  researches  have  extended, 
which  holds  that,  in  a  will  which  contains  no  power  or  directions 
to  sell,  such  power  is  created  by  implication,  because  necessary 
or  convenient  to  enable  the  executors  to  execute  the  directions 
of  the  will."  The  testator,  by  this  codicil,  does  not  attempt  to 
modify  the  character  or  component  parts  of  the  "distributed 
share"  given  to  Samuel's  children,  but  only  declares  what  shall  be 
deducted  from  that  share.  This  being  so,  I  do  not  see  how  the 
codicil  can  produce  an  effect  which  the  testator,  if  we  are  to  judge 
by  his  language,  never  intended  it  should  produce. 
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Green  et  al  vs.  Blackwell  et  al 

[Court  of  Ohanoeiy  of  New  Jersey,  86  Atl.  Rep.  875;  Aug.  18, 1896.] 

Charities  —  Trust  bequests  —  Validity —  Trustee — Ap- 
pointment— Cy  pres. 

The  abaudonment  of  an  incorporated  school  and  diversion  of  the  funds  consti- 
tuting its  endowment  do  not  necessarily  call  for  an  abandonment  of  a  trust 
fund  bequeathed  distinctly  as  a  charity. 

The  bequest  of  a  stipulated  fund  in  trust  for  the  education  of  poor  children 
living  in  a  certain  specified  district  will  be  upheld  even  where  by  statute 
the  education  of  all  poor  children  of  the  state  is  provided  for,  and  in  such 
a  case  the  court  is  not  called  upon  to  apply  the  doctrine  of  cy  pres. 

The  doctrine  of  cy  ftret  is  unknown  to  the  laws  of  several  states,  and  one  not 
interested  in  the  application  of  the  doctrine  can  not  secure  the  appoint- 
ment of  a  trustee  for  any  charity  that  may  be  applied  cy  pre$,  but  must 
make  the  application  for  such  an  appointment  as  a  relator  upon  informa- 

[       tion  filed  by  the  attorney  general. 

Bill  in  equity  nled  to  dissolve  a  trust  and  to  secure  the  rever- 
sion of  the  funds  formally  constitatiog  the  trust     Dismissed. 

Edwin  Robert  Walker  and  O.  D.  W.  Vroom^  for  complainants. 
WilMam  M,  Lanning^  for  demurranta 

Stevens,  V.  C. — The  bill,  to  which  a  demurrer  has  been  inter- 
posed by  the  board  of  education  of  Hopewell  township,  alleges 
that  Abigail  Moore  died  in  March,  1833,  and  that  by  her  last  will, 
in  which  she  describes  herself  as  "Abigail  Moore,  of  Pennington, 
in  the  township  of  Hopewell,  county  of  Hunterdon,"  she  made 
{inter  alia)  the  following  bequest:  "To  that  incorporated  body, 
^The  Pennington  Academy/  and  their  successors,  I  give  and  be- 
queath five  thousand  dollars,  to  make  a  fund  and  establishment 
for  the  education  of  all  the  poor  children  in  that  district  forever. 
I  will  and  direct  that  institution  and  their  successors  to  put  the 
said  sum  out  on  interest,  secured  by  mortgage  on  landed  estate 
worth  double  the  sum  loaned,  without  buildings,  and  the  interest 
arising  to  be  appropriated  with  economy  toward  the  instruction 
of  the  poor  children  of  the  district,  in  reading,  writing,  arith- 
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metic,  grammar,  and  geography;  and,  if  there  are  any  savings, 
the  same  to  be  put  out  in  like  manner,  and  for  the  above  purpose, 
forever."  The  bill  then  goes  on  to  state  that  Mrs.  Moore's  ex- 
ecutor paid  to  the  trustees  of  Pennington  Academy  the  sum  of 
.$5,000;  and  that  subsequent  to  this  payment  there  was  opened 
in  that  certain  district  of  the  township  of  Hopewell  wherein  the 
village  of  Pennington  was  situated  a  certain  school,  under  and  by 
virtue  of  the  laws  of  the  state  of  New  Jersey,  which  school  was 
ikiways  thereafter  supported  by  the  public  moneys  raised  for  that 
purpose;  and  that,  upon  its  organization,  the  Pennington  Acad- 
emy was,  in  the  words  of  the  bill,  "abandoned,  neglected,  and 
•ceased  to  have  any  existence  in  fact."  The  bill  then  alleges  that 
the  fund  so  left  by  Mrs.  Moore  was  diverted  from  the  objects 
iind  purposes  mentioned  in  her  will,  a  part  of  it  having  been 
loaned  to  the  trustees  of  the  public  school  of  Pennington,  and 
a  part  to  one  Fitzpatrick;  and  that,  upon  the  "abandonment"  of 
the  Pennington  Academy  and  "the  diversion  of  the  fund,"  the 
complainants  became  entitled  thereto  as  next  of  kin. 

It  appears  to  me  plain  that,  assuming  that  the  academy  was 
abandoned  and  the  fund  diverted  in  the  manner  mentioned,  it 
<loes  not  follow  that  it  became  the  property  of  the  complainants. 
That  the  bequest  constituted  a  good  charitable  trust  at  the  time 
of  the  death  of  testatrix  is  not  denied.  Indeed,  it  would  be  hard 
to  frame  a  gift  to  charity  less  open  to  question.  The  purpose  of 
the  trust  was  charitable,  and  there  was  a  trustee  competent  to 
execute  it  Analogous  trusts  have  been  upheld  by  this  court. 
{^Mdsons   ExWs  v.  Trustees^  27   N.  J.  Eq.  47 ;   Stevens  v.  SInppen, 

28  id.  582 ;  Ooodell  v.  Association,  29  id.  88.)  Did,  then,  the  so- 
ealled  "abandonment"  of  the  Pennington  Academy,  and  the 
loan  of  the  money  in  the  manner  above  stated,  put  an  end  to  the 
trust?  I  know  of  no  principle  of  law  on  which  it  could  be  so 
declared.  On  the  contrary,  it  is  well  settled  that  a  trust  valid  in 
its  inception  will  not  fail  for  want  of  a  trustee.  The  court  itself 
will  appoint  ona  The  case  was  argued  as  i(  the  doctrine  of  cy 
pres  had  some  application  to  the  facts.  It  was  argued  that  be- 
cause the  public  authorities  had  provided,  at  the  public  expense, 
for  the  education  of  all  children,  rich  and  poor,  the  court  would 
be  under  an  obligation  to  apply  the  fund,  if  it  was  to  be  used  at 
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ally  to  some  other  charitable  use  than  that  of  educating  poor 
children;  and  this,  it  was  said,  could  not  be  done,  for  the  reason 
that  the  doctrine  of  cy  pres  is  not  known  to  the  law  of  this  state. 
Whether  this  be  true  in  fact  is,  at  least  questionable.  {Newark 
V.  SiockUm,  44  K  J.  Eq.  191 ;  14  Atl.  630.)  But  any  considera- 
tion of  the  subject  is  unnecessary,  because  I  do  not  think  it  fol- 
lows that,  because  the  legislature  has  devised  a  method  by  which 
all  the  children  of  the  state  may  receive  an  education  free  of 
charge,  testators  may  no  longer  devote  a  part  of  their  estates  to 
the  education  of  the  poor.  Such  a  bequest  came  under  considera- 
tion in  Masons  ExWs  v.  Th-ustees  {supra),  and  was  held  good.     It 

is  undeniable  that  the  class  designated  to  be  benefited  by  the  tes- 
tatrix is  still  in  existence,  and  as  capable  of  being  the  recipients 
of  her  bounty  now  as  it  ever  was.  No  change  is  needed  in  the 
destination  of  the  fund,  though  probably  a  trustee  should  be  ap- 
pointed to  carry  out  her  direction.  But,  if  the  bequest  under 
consideration  be  good,  complainants  have  no  interest  in  the  fund 
in  question,  and  the  bill  should  be  dismissed.  It  is,  therefore^ 
unnecessary  to  consider  whether  the  residuary  clause  would  not 
give  this  fund,  if  it  had  reverted,  to  the  residuary  legatees,  rather 
than  the  next  of  kin. 

But  the  counsel  of  complainants  suggest  that,  even  if  it  be  de- 
termined that  the  charitable  bequest  is  still  subsisting,  the  court 
ought  not  to  dismiss  the  bill,  but  proceed  to  the  appointment  of  a 
proper  trustee.  There  are  two  ordinary  modes  of  proceeding  in 
equity, — by  bill  and  by  information.  Where  the  proceeding  is 
by  bill,  the  rule,  so  far  as  I  know,  is  universal,  that  every  bill 
must  show  clearly  that  the  plaintiff  has  a  right  to  the  thing  de- 
manded, or  such  an  interest  in  the  subject-matter  (other  than 
that  merely  which  he  has  as  one  of  the  community)  as  gives  him  a 
right  to  institute  a  suit  concerning  it.  (Daniell  Ch.  Prac.  360.) 
Of  the  plaintiffs  in  this  case,  two  live  in  Trenton,  three  out  of 
the  state,  but  in  the  United  States,  one  in  Australia,  and  only 
one,  Mrs.  Hunt,  in  Hopewell  township.  Whether  Mrs.  Hunt 
lives  in  Pennington,  or  whether  she  is  a  taxpayer  in  Hopewell, 
does  not  appear.  If  it  should  be  thought  that  Mrs.  Hunt's  in- 
terest, as  a  citizen  of  Hopewell,  or  the  interest  of  those  who 
reside  in  Trenton,  as  citizens  of  the  state  of  New  Jersey,  was 
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sufficient  to  give  them  a  standing  before  the  court,  the  bill  would 
fitill  be  demurrable,  on  the  ground  of  misjoinder  of  parties  com- 
plainant, for  certainly  no  one  would  assert  that  a  resident  of 
Australia  or  Nevada  or  Missouri  had  any  interest  in  a  question 
relating  to  one  of  the  public  charities  of  New  Jersey.  But  I  do 
not  understand  that  a  citizen  of  the  state  of  New  Jersey,  not  be- 
ing a  trustee  or  executor,  or  otherwise  especially  interested,  can 
file  a  bill  in  a  case  in  which  he  seeks  to  do  nothing  more  than 
vindicate  a  public  right.  In  cases  relating  to  charities,  he  may, 
indeed,  be  a  relator  in  an  information  filed  by  the  attorney  gen- 
eral, but  the  presence  of  the  attorney  general  is  indispensable. 
The  rule  is  well  exemplified  by  Attorney  Oeneral  v.  Viviaii  (1 
Kuas.  226),  where  an  information  and  bill  were  filed,  and  the 
master  of  the  rolls  dismissed  the  bill,  because  the  complainant 
failed  to  show  an  interest,  but  retained  the  information.  The 
case  of  Attorney  General  v.  Moores  Exrs  (19  N.  J.  Eq.  506), 
is  an  illustration  of  the  proper  method  of  procedure.  In  the  case 
in  hand,  neither  the  attorney  general  nor  any  beneficiary  of  the 
trust  is  before  the  courts.  It  seems  to  me  that  it  would,  under 
these  circumstances,  be  a  singular  mode  of  procedure  to  turn  a 
bill  designed  only  to  destroy  the  trust  into  what  would  be  virtu- 
ally an  information  to  establish  and  preserve  it,  without  the 
presence  or  consent  of  the  attorney  general  or  a  single  beneficiary 
of  the  charity. 

The  bill  should  be  dismissed,  with  costs. 


Note.— THE  DOCTRINE  OP  CY  PRBa 

a.  Review  of  a  celebrated  case. 

b.  Doctrine  embraced  within  two  general  clauses. 

c.  Scope  of  the  English  ohancerv  jurisdiction. 

d.  Judicial  prejudice  against  the  doctrine. 

e.  Regarded  as  a  rule  of  approximation. 

f.  Decisions  vindicatory  of  the  rule. 

a.  BeTie w  of  a  celebrated  ease.  —The  leading  case  In  this  country  Is  that  of 
Jackson  ▼.  Phillips  (14  Allen.  589).  decided  by  the  Massachusetts  Supreme 
Court  of  Judicature  in  1867.  The  opinion  was  by  Chief  Justice  Grat.  now 
of  the  Supreme  Court  of  the  United  States,  and  is  one  of  the  most  polished 
and  schohrly  Attempts  of  that  celebrated  jurist.  It  would  be  utterly  impossl- 
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ble  at  the  present  day  for  any  text-writer  to  enter  upon  an  intelligent  discus* 
slon  of  this  subject  without  a  careful  study  of  this  oft-quoted  case,  and  a  re- 
peated reference  to  Judge  Qrat'b  opiuion.  As  it  is  quite  impossible  to  im^ 
prove  upon  his  elaborate  diction  I  shall  make  extended  extracts  from  his  re- 
view, and  not  attempt  a  criticism  of  the  conclusions  reached.  Perhaps  it  would 
be  well  to  preface  the  discussion  with  the  remark,  that  in  general  the  doctrine 
of  cp  pres  is  only  applied  in  cases  of  charitable  trusts.  It  proceeds  upon  the 
theory  that  an  intention  is  evinced  to  devote  a  certain  fund  to  public  charity — 
that  for  some  supervening  reason  at  the  time  the  fund  becomes  available  for 
the  Use  of  the  charity  designated  it  is  found  impossible  to  administer  it — ^as 
where  the  corporate  body,  that  represents  the  charity,  has  gone  out  of  exist- 
ence. Obviously  the  question  then  is  what  shall  be  done  with  the  fund?  The 
doctrine  of  ey  pres  says  :  "  Let  us  apply  it  to  the  next  best  thing/'  and  ac- 
cordingly it  devotes  it  to  some  analogous  chai-ity.  It  is  evident  that  in  such  a 
case  there  is  great  danger  of  fostering  upon  a  testamentary  intent  a  scheme 
that  was  never  contemplated  by  the  testator.  And  that  the  court  is  in  effect 
making  a  will  pro  tanto  for  the  late  lamented  that  entirely  ignores  the  claim 
of  his  kindred.  It  is  said  that  the  claims  against  the  doctrine  have  been  no- 
torious in  England  for  centuries,  and  that  there  is  no  reported  case  of  controll- 
ing authority  in  this  country  which  sustains  the  doctrine.  With  us  it  is  quite 
generally  repudiated,  and  has  been  apologized  for  and  lamented  over  by  sev- 
eral English  judges  of  high  repute.  Wherever  it  has  been  administered  and 
recognized,  it  has  only  been  allowed  to  operate  as  to  minor  details — in  cases 
where  the  substance  of  the  charity  could  be  respected,  and  the  deficiencies 
were  supplied  only  as  to  subordinate  matters. 

In  Jackson  v.  Phillips  (niprii),  one  of  the  trusts  was  for  the  inflaming  of 
public  sentiment  against  the  internal  polity  of  some  of  the  American  common- 
wealths, thereby  to  secure  the  repeal  of  their  laws  in  regard  to  the  relations  of 
master  and  servant,  and  for  harboring  persons  who,  in  violation  of  those  rela- 
tions, abandoned  the  states  wherein  they  existed.  After  tbe  death  of  the  tes- 
tator, but  while  litigation  upon  his  will  was  still  in  progress,  the  laws  referred 
to  were  rendered  inoperative  by  an  amendment  to  the  Federal  Constitution ; 
and  the  immediate  purpose  for  which  the  bequest  was  made  having  failed,  the 
fund  was  applied  to  the  New  England  branch  of  the  American  Freedmen's 
Union  Commission.  And  it  was  there  laid  down  that  where  a  gift  is  made  to 
a  trustee  for  a  charitable  purpose,  the  general  nature  of  which  is  pointed  out, 
and  which  is  lawful  and  valid  at  the  time  of  the  death  of  the  testator,  no  in- 
tention being  expressed  to  limit  it  to  a  particular  institution  or  mode  of  appli- 
cation; and  afterwards  if  either  by  change  of  circumstances  the  scheme  of  the 
testator  becomes  impracticable,  or  by  change  of  law  becomes  illegal,  the  fund 
having  once  vested  in  the  charity  does  not  go  to  the  heirs  at  law  as  a  resulting 
trust,  but  is  to  be  applied  by  the  Court  of  Chancery  in  the  exercise  of  its  juris- 
diction in  equity,  ey  pres,  or  as  near  the  testator's  particular  directions  as  pos- 
sible, thereby  to  carry  out  his  general  charitable  intent.  Even  when  the  trust 
IS  to  be  executed  out  of  the  state,  chancery  may  appoint  a  trustee  within  the 
state  to  receive  the  bequest,  or  may  order  the  fund  or  the  profits  arising 
from  it  to  be  paid  from  time  to  time  to  a  trustee,  in  the  place  where  the  trust 
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is  to  be  executed.  There  seems  to  be  "no  valid  reason  why  the  Judicial  eyprei 
doctrine,  as  explained  in  Jackson  ▼.  Bblilips,  should  not  be  approved  In  all 
those  states  wherein  the  statute  of  Elizabeth  has  been  decided  to  be  in  force, 
or  where  its  principles  have  been  adopted  by  the  law  of  the  state;  in  other 
words,  in  those  states  where  the  doctrine  that  indefiniteness  of  the  object  is  no 
objection  to  a  trust,  provided  it  is  for  a  charity,  is  recognized.  This  is  the  case 
in  many  states  of  the  Union."  And  indeed  it  would  seem  that  Courts  of  Equity 
have  derived  from  the  English  common  law,  independent  of  the  statute  of 
Elizabeth,  the  authority  to  enforce  charities  when  trustees  competent  to  take 
the  legal  title  are  named,  and  the  class  to  be  benefited  and  the  individuals  to  be 
designated  by  the  trustees  are  ascertainable.  Thus,  It  has  been  held,  that  in  the 
general  devolution  upon  the  courts  of  California  of  all  Judicial  power  with  re- 
spect to  charities  is  included  the  power  of  cy  prss,  so  far  as  it  may  be  em- 
ployed in  directing  the  trustees  under  a  will  to  carry  into  effect  the  general, 
lawful,  and  charitable  intent,  when  the  particular  scheme  is  impracticable  or 
has  become  unlawful.  The  existence  of  a  Judicial  power  to  administer  a  charity 
<y  pre$,  where  the  expressed  intention  of  the  founder  can  not  be  exactly  carried 
out.  has  been  either  countenanced  or  left  an  open  question  in  all  the  New  Eng- 
land states  except  Connecticut.  In  New  Jersey  the  doctrine  is  favorably  re- 
garded. In  Kentucky  the  statute  of  Elizabeth  is  re-enacted.  Qrants  and  de- 
vises for  charitable  and  educational  purposes  are  declared  valid,  and  the  Judi- 
cial doctrine  of  cy  pres  Is  fully  applied.  In  another  class  of  states,  the  doctrine 
of  charitable  trusts  has  never  been  adopted,  or  has  been  abolished,  either  by 
statutory  prohibition  of  all  uses  and  trusts  where  the  trustee  has  no  active  ser. 
vice  to  perform,  with  a  few  specified  exceptions,  or  by  the  provisions  of  the 
law  against  perpetuities,  or  by  the  general  policy  of  the  state  legislation.  And 
in  those  states  charitable  trusts  do  not  exist  except  where  they  are  merely  the 
express  private  trusts  permitted  by  the  law,  or  in  those  particular  instances  au- 
thorized by  statute.  In  this  class  are  included  New  York,  Wisconsin,  Michi- 
gan, Maryland,  North  Carolina,  Virginia,  West  Virginia.  In  all  of  these  states 
a  trust  for  charitable  purposes  would  be  upheld  provided  it  possessed  all  the 
elements  of  a  valid  ordinary  trust,  a  competent  and  certain  trustee,  certainty  in 
the  beneficiaries,  and  compliance  with  the  laws  against  perpetuities. 

b.  Doctrine  embraced  within  two  general  elaoses.—The  doctrine  of 
<y  pres  as  applicable  to  a  court  of  equity  includes  two  general  clauses: 

1.  Where  a  gift  is  made  to  trustees  for  a  general  public  charity,  and  the 
limitations  of  the  trust  are  vague  or  imperfect. 

2.  When  a  charitable  gift  is  made  to  trustees  and  the  limitations  which  were 
originally  clear  and  precise,  have  become  by  lapse  of  time  or  other  circum- 
stances, impossible  of  strict  execution.    (Tudor,  Charitable  Tr.  260.) 

It  is  not  every  charitable  gift  falling  within  the  general  divisions  above 
named  which  is  enforced  cypres. 

The  exceptions  are: 

1.  A  gift  with  no  general  charitable  intention  to  a  specific  object  of  charity 
that  fails.  When  there  Is  no  general,  but  only  a  particular  intention,  the  gift 
ia  at  an  end  when  that  fails.  (Att'y  Gen.  v.  Oxford,  1  Bro.  Ch.  444,  note. 
Anonymous,  2Freem.  861;  Cherry  v.  Mott,  1  Myl.  &  C.  128;  Att*y  Oen.  v. 
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Whitely,  11  Vea.  Jr.  251;  Clark  ▼.  Taylor,  1  Drew.  642;  Pisk  ▼.  Att'y  Gten.,  L. 
R.,  4  Eq.,  521;  ReOvey,  L.  R.,  29  Ch.  DIt.,  560;  Carter  v.  Balfour,  19  Ala.  814; 
Russell  V.  Eellett,  8  Smale  &  G.  264;  Sinnett  ▼.  Herbert,  L.  R.,  7  Ch.,  282; 
Re  White'a  Trust,  65  L.  J.  Ch.,  N.  8.,  701;  Lechmere  v.  Curtler,  24  L.  J. 
Ch.,  N.  8.,  647.) 

2.  A  gift  Id  trust  to  charity  Is  not  altered  ey  pre$  or  the  trust  changed  be- 
cause the  original  limitations  are  become  inexpedient;  even  though  a  decided 
benefit  would  arise  from  the  alteration.  (Harvard  College  v.  Society  for  Pro- 
moting Theological  Education,  8  Gray,  280;  Att'y  Gkn.  v.  Hartley,  2  Jac.  & 
W.  882;  Att'y  Gen.  v.  Mansfield,  2  Russ.  520.) 

8.  A  gift  in  trust  to  charity  will  not  be  altered  ey  prei  because  the  duties  im. 
posed  upon  the  beneficiaries  are  burdensome.  (American  Academy  of  A.  A  S. 
V.  Harvard  College.  12  Gray,  595;  Att'y  Gen.  v.  Andrews,  8  Yes.  Jr.  646; 
Att'y  €ten.  v.  Margaret  &  R.  Professors,  1  Vern.  55;  Att'y  Gen.  v.  Dean  of 
Christ  Church,  Rep.  Ch.  Jac.  474.) 

4.  Or  the  gift  may  not  be  a  good  charitable  trust;  as  the  Jurisdiction  of  the 
Court  of  Chancery  is  a  part  of  its  ordinary  trust  Jurisdiction  existing  before  the 
statute  of  Elizabeth,  no  power  to  appoint  cypres  can  be  exercised  if  the  gift  be 
a  bad  trust  through  incomplete  limitation,  uncertainty,  limitations  impossible 
of  ascertainment  by  a  court,  or  by  reason  of  an  absence  of  tangible  objects  or 
otherwise. 

5.  But  where  a  testator  intends  to  benefit  a  society  which  has  ceased  to  exist 
before  the  death  of  testator,  the  legacy  is  held  to  lapse,  and  no  case  arises  to  ap- 
ply the  case  ey  pres.  (March  v.  Means,  8  Jur.  N.  8.  790;  Langford  v.  Gowland, 
8  Gill.  617;  Fisk  v.  Att'y  Gen.  L.  R.,  4  Eq.,  621;  Broad  bent  v.  Barrow,  L.  R.,  29 
Ch.  Div..  560;  Clark  v.  Taylor,  1  Drew.  642.) 

It  is  accordingly  well  settled  by  decisions  of  the  highest  authority,  that  when 
a  gift  is  made  to  trustees  for  a  charitable  purpose,  the  general  nature  of  which 
is  pointed  out,  and  which  is  lawful  and  valid  at  the  time  of  the  death  of  the 
testator,  and  no  intention  is  expressed  to  limit  it  to  a  particular  institution  or 
mode  of  application,  and  afterwards,  either  by  change  of  circumstances  the 
scheme  or  the  testator  becomes  impracticable,  or  by  change  of  law  becomes  il- 
legal, the  fund,  having  once  vested  in  the  charity,  does  not  go  to  the  heirs  at 
law  as  a  resulting  trust,  but  is  to  be  applied  by  the  Court  of  Chancery,  in  the 
exercise  of  its  Jurisdiction  in  equity,  as  near  the  testator's  particular  directions 
as  possible,  to  carry  out  his  general  charitable  intent.  In  all  the  cases  of  chari- 
ties which  have  been  administered  in 'the  English  Courts  of  Chancery  without 
the  aid  of  the  sign  manual,  the  prerogative  of  the  king  acting  through  the 
chancellor  has  not  been  alluded  to,  except  for  the  purpose  of  distinguishing  it 
from  the  power  exercised  by  the  court  in  its  inherent  equitable  jurisdiction 
with  the  assistance  of  its  masters  in  chancery. 

As  before  intimated.  Judge  Grat*8  opinion  leaves  nothing  whatever  to  be 
said  upon  that  side  of  the  subject  It  is  a  sixty-page  essay  of  exceptional 
merit,  and  in  one  sense  is  a  mine  of  valuable  information  particularly  as  to 
the  judicial  construction  of  the  famous  statute  of  48  Elizabeth,  so  frequently 
referred  to.  I  have  already  indicated  the  manv  obligiitions  I  am  under  to  this 
celebrated  opinion,  and  shall  offer  no  further  apology  for  the  following  extract: 
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c.  Scope  of  the  English  ehaaeer  J  Jarisdictloa.— "  It  is  contended  for 
the  heirs  at  law,  that  the  power  of  the  English  chancellor,  when  a  charitahle 
trust  can  not  be  administered  according  to  its  terms,  to  execute  it  so  as  to  carry- 
out  the  donor's  intention  as  nearly  as  possible — ey  pre9--iB  derived  from  the 
royal  prerogative  or  the  statute  of  43  Elizabeth,  and  is  not  an  exercise  of  judi- 
cial authority;  that,  whether  this  power  is  prerogative  or  judicial,  it  can  not, 
or,  if  it  can,  should  not  be  exercised  by  this  court;  and  that  the  doctrine  of  ey 
pret,  even  as  administered  in  the  English  chancery,  would  not  sustain  these 
charitable  bequests  since  slavery  has  been  abolished. 

Much  confusion  of  ideas  has  arisen  from  the  use  of  Uie  term  cy  pres  in  the 
books  to  describe  two  distinct  powers  exercised  by  the  English  chancellor  in 
charity  cases,  the  one  under  the  sign  manual  of  the  crown,  the  other  under  the 
general  jurisdiction  in  equity;  as  well  as  to  designate  the  rule  of  construction 
which  has  sometimes  been  applied  to  executory  devises  or  powers  of  appoint- 
ment to  individuals,  in  order  to  avoid  the  objection  of  remoteness.  It  was  of 
this  last,  and  not  of  any  doctrine  peculiar  to  charities,  that  Lord  Kenton  said* 
'*  The  doctrine  of  ey  pre$  goes  to  the  utmost  verge  of  the  law,  and  we  must 
take  care  that  it  does  not  run  wild'* ;  and  Lord  Eldon,  "  It  is  not  proper  to  go 
one  step  farther."  (Brudenell  v.  Elwes,  1  East.  451;  s.  c.  7  Yes.  390  1;  Jar- 
man  on  Wills,  261-263;  Sugden  on  Powers,  ch.  9,  sec.  9;  Coster  v.  Lorillard, 
14  Wend.  809,  848.) 

The  principal,  if  not  the  only,  cases  in  which  the  disposition  of  a  charity  is 
held  to  be  in  the  crown  by  sign  manual,  are  of  two  classes;  the  first  of  be- 
quests to  particular  uses  charitable  in  their  nature,  but  illegal,  as  for  a  form  of 
religion  not  tolerated  by  law;  and  the  second,  of  gifts  of  property  to  charity 
generally,  without  any  trust  interposed,  and  in  which  either'  no  appointment 
is  provided  for,  or  the  power  of  appointment  is  delegated  to  persons  who  die 
without  exercising  it."  The  whole  doctrine  has  repeatedly  been  condemned. 
(Brudenell  v.  Elwes,  1  East.  461;  Mills  v.  Farmer,  1  Meriv.  94;  Moggridge  v. 
Thackwell,  7  Ves.  87;  Gary  v.  Abbott,  id.  490;  Fontain  v.  Ravenel,  17 
How.  887;  Holland  v.  Peck,  2  Ired.  Eq.  261 ;  Beekman  v.  Bonsor,  28  N.  T. 
298.) 

In  its  origin  and  history,  this  jurisdiction  was  an  exercise  of  prerogative 
power  and  not  of  judicial.  (Baptist  Association  ▼.  Hart,  4  Wheat.  1 ;  Ayers 
▼.  Methodist  Church,  3  Sandf.  861;  Andrew  v.  New  York  Bible,  etc.  Soc.,  4 
id.  166,  178;  White  v.  Fisk,  22  Conn.  31;  Whitman  v  Lex,  17  8.  <S;  R.  88; 
Dickson  V.  Montgomery,  1  Swan,  Tenn.,  348.)  The  application  of  the  doctrine 
is  unconstitutional  in  Massachusetts,  where  the  legislative  and  judicial  depart- 
ments are  carefully  separated.  Cypres  is  fitted  only  for  a  government  of  men, 
and  not  for  a  government  of  laws. 

d.  Jadieial  prejadiee  against  the  doctrine.— There  is  a  strong  pre- 
sumption against  this  doctrine  because  its  administration  in  England  has  been 
notorious  for  centuries;  and  by  the  Supreme  Court  of  the  United  States  it  has 
been  rejected,  and  it  has  been  administered,  as  it  is  believed,  in  no  reported 
case  of  authority  by  the  courts  of  any  state. 

For  a  century,  its  existence  has  been  apologized  for  and  lamented  by  the 
£ngli8h  courts,  and  in  most  American  courts  it  is  denied  and  repudiated. 
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e.  Begrarded  as  a  mle  of  approximation.— The  doctrine  of  ey  prt%  i» 
nothing  more  than  the  rule  of  approximation  or  the  carrying  into  effect  the 
intent  of  the  testator  as  near  as  possible,  although  the  beneficiary  may  be  some 
other  than  the  one  named  in  the  testamentary  grant  (Potter  v.  Ohapin,  6  Paige* 
N.  Y.,  639),  and  if  a  literal  execution  of  the  testator's  inient  becomes  inexpe> 
dient  or  impracticable,  the  court  will  attempt  an  approximation  of  the  object. 
(See  Rice's  Probate  Law,  641-8  ;  Inglis  v.  Sailors'  Snug  Harbor,  28  U.  S.  99.> 
The  construction  of  a  will  cy  pre»  is  not  generally  adopted  on  behalf  of  chari- 
ties and  many  courts  regard  the  cy  pres  power  with  hostility.  (White  v.  Fiske, 
22  Conn.  81;  Lepage  v.  McNamara,  6  la.  124.)  The  statute  of  Elizabeth  and 
the  mortmain  acts  were  repealed  in  New  York  by  legislation  in  1788  (Bascom 
y.  Albertson,  84  N.  Y.  584),  and  the  courts  of  this  state  refuse  to  enforce  the 
execution  of  a  charitable  use  if  in  order  to  effect  tlie  intent  of  the  testator  re- 
sort must  be  had  to  the  doctrine  of  ey  pres.  (Ayers  v.  Methodist  Episcopal 
Ch.,  8  Sandf.,  N.  Y.,  851.)  Th^  cy  pres  power  is  totally  at  variance  with  the 
spirit  of  our  institutions  and  should  be  denied  all  recognition.  (Fontain  v. 
Ravenel,  58  U.  S.  884.)  It  has  no  standing  in  the  practice  of  any  court  in  thia 
country,  and  if  allowed  to  operate  as  a  rule  of  disposition  the  power  resides  in 
the  state  legislature  as  representing  the  power  formerly  residing  in  the  king. 
(Whitman  v.  Lex,  17  S.  &  R.  93 ;  Bartlet  v.  King,  12  Mass.  545.)  The  favor 
shown  to  charities  should  not  be  carried  to  the  point  of  overriding  the  plainly 
expressed  limits  of  a  gift. 

Sometimes  it  is  said  that  if  there  is  a  gift  to  charity  and  no  specified  object 
seems  to  have  been  in  the  contemplation  of  the  testator  or  the  particular  object 
ceases  to  exist  or  fails,  the  court  will  execute  the  trust  oy  pres  by  applying  the 
fund  to  some  other  meritorious  object,  similar  in  its  general  scope  to  the  object 
sought  to  be  benefited  by  the  testator  or  donor.  But  where  the  intent — and 
here  comes  the  limitation  on  the  general  doctrine — too  is  to  benefit  some  desig- 
nated charity,  and  this  intent  can  not  be  accomplished,  the  gift  wholly  faila 
and  the  trust  scheme  must  be  abandoned.  (2  Pom.  Eq.  Jur.  595.)  A  legacy 
to  a  medical  institution  which  is  not  a  free  school  but  an  individual  enterprise 
is  not  in  any  sense  a  gift  to  a  public  charity,  and  in  case  the  beneficiary  ceases 
to  exist  before  the  will  takes  effect  the  application  of  the  doctrine  of  ey  pres 
will  be  denied.    (Stratton  v.  Physio-Medical  Institute,  148  Mass.  605.) 

f.  Decisions  vindicatory  of  the  rule.— Notwithstanding  all  that  has  been 
said  and  written  in  derogation  of  the  cypres  power  there  is  an  abiding  conviction 
that  a  Court  of  Equity,  unless  trammeled  by  precedent  or  adverse  legislation, 
should  in  a  proper  case  be  invested  with  power  in  the  nature  of  ey  pres,  it 
should  be  regarded  as  a  natural  incident  to  the  equity  jurisdiction  and  in  the 
multiplicity  of  charitable  institutions  organized  for  the  general  benefit  and  bet- 
terment of  the  people,  it  is  indispensable  that  the  doctrine  should  be  accorded 
a  more  cordial  reception  in  our  scheme  of  jurisprudence.  There  is  a  constant 
tendency  to  adopt  the  principle  in  many  of  our  courts.  Massachusetts  stands 
fully  committed  to  the  rule.  (Jackson  v.  Phillips,  14  Allen,  Mass.,  589.) 
And  it  has  obtained  considerable  Indulgence  in  the  Supreme  Court  of  the 
United  States.  (Russell  v.  Allen,  107  U.  S.  163.)  Rhode  Island  has  always 
recognized  it  as  a  salutary  doctrine.    (Pell  v.  Mercer,  14  R.  I.  412.)    Kentucky 


BACHELOR  ET  AL.  v.  SCHMELA,  867 

Ib  oommitted  to  the  rule  Halden  ▼.  Chorn  (8  B.  Mon.  Ey.  70),  and  other  states 
are  graduallj  appreciating  the  beneficence  and  policy  of  the  principle  involved. 
(Estate  of  Hinckley,  68  Cal.  457;  Heuser  v.  Harris,  42  111.  425;  Academy  v. 
Clemmens,  50  Mo.  177;  Erskine  v.liViitehead,  84  Ind.  857;  Hasketh  v.  Murphy, 
86  N.  J.  Eq.  304.)  The  courts  will  not  allow  a  valid  trust  to  fail  for  the  want 
of  a  trustee.  Why  allow  it  to  fail  for  the  want  of  a  beneficiary?  The  trustee, 
il  the  one  designated  by  the  testator  is  incapable  of  acting,  is  designated  by  the 
court,  and  it  requires  no  violence  to  logical  deduction  to  claim  that  a  bene- 
ficiary, if  the  one  selected  be  incapable  of  receiving  the  intended  bounty,  should 
be  d^gnated  by  the  court.  It  is  quite  time  that  this  entire  question  was  sum- 
moned to  a  new  audit  and  a  more  sensible  rule  adopted  to  the  end  that  charity^ 
80  highly  favored  by  the  law,  may  receive  more  substantial  recognition. 
8ee  voL  8  American  Probate  Reports,  82.  ^ 


Bachelor  et  dl.  vs.  Sohmela. 

[Supreme  Court  of  Nebraska,  68  Northwest.  Rep.  878;  September  16, 1896.] 

Executors  and  administrators— Interlocutory  settlement 

— CONCLUSIVKNESa 

The  law  recognizes  a  substantial  difference  between  the  final  settlement  of  the 
accounts  of  an  executor  or  administrator,  and  those  made  annually,  or  at 
stated  perioiis,  during  the  course  of  the  administration.  A  final  settJement, 
made  pursuant  to  notice  to  persons  interested  in  the  estate,  is  in  the  nature 
of  a  judgment,  and  conclusive,  as  to  all  matters  included  therein,  until 
reversed  or  set  aside  by  means  of  a  direct  proceeding,  or  impeached  on 
account  of  fraud;  while  an  interlocutory,  ex  parts  tMCOunting  \b  hat  prima 
facie  correct,  and  subject  to  re-examination  so  long  as  the  administration 
account  remains  unsettled. 

(Syllabus  by  the  Court.) 

Appeal  from  Distiict  Court,  Gaming  county. 
NoRRis,  Judge. 

Application  by  Ferdinand  Schmela  for  the  appointment  of 
Emil  Heller  as  administrator  of  the  estate  of  Andrew  Bergtold^ 
deceased.  From  a  judgment  granting  the  application,  Clara  L. 
Bachelor  and  others,  heirs  of  deceased,  appeal.     Reversed. 
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L  C.  Bachelor^  Uriah  Bruner^  and  Afahoney  Jc  Smyth,  for  appel* 
lants. 

Af.  McLaughlin  and  7!  M,  Fran^  for  appellea 

Post,  C.  J. — In  the  year  1876  Andrew  Bergtold  died  inteatate 
in  Cuming  county;  leaving  surviving  him  a  widow,  Amelia  Berg- 
told, and  three  children  under  the  age  of  three  year&.  Said  de- 
ceased at  the  time  of  his  death  was  possessed  of  considerable  prop- 
erty, consisting  of  houses  and  lots  in  the  city  of  West  Point,  and 
160  acres  of  farm  land  situated  in  said  county.  The  said  Amelia 
some  time  in  the  year  1887,  married  the  appellee  Ferdinand 
Schmela,  who  was  shortly  thereafter,  upon  the  application  of  the 
former,  appointed  administrator  of  the  estate  of  said  deceased. 
Said  estate  was  unincumbered  by  debts,  and  the  only  claim  pre- 
sented in  response  to  the  statutory  notice  to  creditors  was  the 
charge  for  publishing  said  notice.  In  the  month  of  February, 
1879,  on  the  application  of  said  Amelia,  the  south  half  of  lot  16 
in  block  15  in  the  city  of  "West  Point,  including  the  dwelling 
house  of  the  deceased,  was  set  off  and  assigned  to  her  as  her  dower 
interest  in  the  said  estate,  and  which  assignment  was,  in  due  form, 
confirmed  by  the  County  Court.  Thereafter  the  said  Schmela, 
as  administrator,  proceeded  to  erect  upon  the  lot  so  assigned  to 
his  wife  a  brick  block,  and  to  fit  and  furnish  the  same  as  a  saloon, 
at  a  total  cost  of  nearly  $5,000,  for  which  credit  was  claimed  in 
the  accounts  rendered  by  him  as  such  administrator.  Said 
Schmela  had  in  the  meantime  been  appointed  guardian  of  the 
infant  children  of  the  deceased,  and,  although  the  record  is  not 
clear  upon  the  subject,  the  inference  therefrom  is  that  he  had, 
pursuant  to  license  from  the  district  judge  for  Cuming  county, 
sold  a  portion  of  the  property  inherited  by  said  children  to  pay 
the  alleged  indebtedness  of  said  estate.  On  the  14th  day  of 
April,  1887,  said  administrator  exhibited  to  the  County  Court  his 
amended  and  supplemental  report,  showing  a  balance  due  him  of 
$4,080.92,  being  for  money  expended  in  the  erection  of  the 
aforesaid  building  upon  his  wife's  dower  estate.  The  court,  upon 
the  examination  of  the  said  account,  made  the  following  finding 
and  order:  "The  court  finds  that  said  Ferd.  Schmela,  during  the 
period  covered  by  such  report,  acted  as  administrator  and  guar- 
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dian  at  one  and  the  same  time;  that  his  functions  and  acts  as  guar- 
dian were  not  well  defined,  but  that  there  is  no  evidence  that  he 
acted  in  bad  faith.  *  *  *  The  court,  being  fully  advised 
in  the  premises,  finds  said  report  to  be  correct.  It  is,  therefore, 
considered,  ordered,  and  adjudged  that  such  report  be,  and  the 
same  hereby  is,  accepted  and  approved,  and  that  said  administra- 
tor be  allowed  no  compensation  or  attorney's  fee.  The  court 
further  finds  that  the  services  of  the  guardian  ad  liiem  herein  arc 
worth  $100.  It  is  therefore  ordered  that  said  guardian  ad  litem^ 
Uriah  Bruner,  be  allowed  the  sum  of  $100.  To  which  finding 
and  judgment  the  administrator  excepts."  Although  we  dis- 
cover no  record  of  an  appeal  or  proceeding  in  error  from  the  fore- 
going order,  the  District  Court,  according  to  the  transcript  intro- 
duced in  evidence  on  the  19th  day  of  December,  1887,  found 
^'that  the  report  of  said  administrator  made  to  the  County  Court 
was  correct,  and  there  was  due  the  administrator  from  said  estate 
on  the  18th  day  of  July,  1886,  the  sum  of  $4,080.92,  which  is 
still  due  and  unpaid,  with  interest,  and  that  the  judgment  of  the 
County  Court  is  in  all  things  confirmed,  except  as  modified  by 
this  decree."  The  modification  referred  to  consists  in  the  al- 
lowance of  $50  additional  to  the  guardian  <id  liiem,  and  $260 
to  the  administrator,  as  attorney's  fees,  payable  out  of  the  estate. 
In  the  month  of  February,  1893,  said  Schmela,  claiming  to  be  a 
creditor  of  the  said  estate,  petitioned  the  County  Court  for  the 
appointment  of  an  administrator  de  bonis  non.     Notice  of  such 

petition  having  been  given,  the  said  Amelia  Schmela,  and  Clara 
L.  Bachelor  and  Lilly  Bergtold,  children  of  the  deceased,  ap- 
peared, and  objected  to  the  appointment  of  an  administrator,  on 
the  ground,  among  others,  that  said  Schmela  was  not  a  creditor 
of  said  estate  and  that  his  alleged  claim  was,  on  the  contrary, 
false  and  fraudulent.  Upon  a  hearing  before  the  County  Court, 
said  objections  were  overruled,  and  letters  of  administration  issued 
to  Emil  Heller,  in  accordance  with  the  prayer  of  said  petition, 
which  order  was,  on  appeal  to  the  District  Court,  in  all  things 
confirmed,  and  from  which  judgment  an  appeal  has,  by  the  heirs 
mentioned,  been  prosecuted  to  this  court. 

The  alleged  indebtedness  of  said  estate  to  the  appellee,  Schmela, 
is  a  balance  of  $1,300,  and  interest,  of  the  $4,080.92  claimed 
Vol.  1—47 
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by  the  latter  in  the  report  to  which  reference  has  been  made^ 
after  applying  thereon  money  in  his  hands,  realized  presumably 
from  the  sale  of  appellants'  property.  It  is,  in  our  view  of  the 
ease  as  presented,  necessary  to  notice  a  few  only  of  the  proposi- 
tions  discussed  by  counsel  for  appellants. 

As  to  the  evidence  adduced  in  support  of  appellee's  claim  for 
money  expended  in  improving  his  wife's  dower  estate,  we  are  not 
advised;  and,  from  the  record  before  us,  which  is  of  the  most  con- 
fusing and  unsatisfactory  character,  we  can  perceive  no  founda- 
tion for  such  a  demand.  It  is  reasonably  certain,  from  the 
proofs  before  us,  that  the  property  of  the  deceased,  except  the  lot 
assigned  to  the  widow  as  her  dower  interest,  and  two  others,, 
valued  at  $1,100,  according  to  appellee's  sworn  statement,  had 
been  disposed  of  by  him  previous  to  his  removal  for  cause.  What 
is  now  in  fact  proposed  is  to  exhaust  the  remnant  of  the  prop* 
erty  inherited  by  these  appellants  from  the  deceased,  in  the  im- 
provement of  a  single  lot  incumbered  by  the  widow's  life  estate. 
Comment  upon  that  proposition  is  unnecessary.  Nor,  indeed, 
is  argument  required  to  prove  that  the  claim  upon  which  this- 
proceeding  rests  arises  out  of  a  flagrant  abuse  by  the  appellee  of 
his  trust  as  administrator  and  guardian,  which  the  law  will  neither 
sanction  nor  condone. 

But  the  judgment  in  this  case  is  defended  upon  the  ground  that 
the  order  approving  the  appellee's  account  is  conclusive,  and  that 
the  question  of  the  validity  of  his  said  claim  against  the  estate  i» 
now  res  judicata.  There  is,  however,  in  this  record,  no  founda- 
tion for  that  contention.  The  final  settlement  of  the  accounts 
of  an  executor  or  administrator,  and  his  discharge  by  the  judge 
or  court  having  jurisdiction  of  the  subject,  upon  the  conditions 
and  in  the  manner  prescribed  by  statute,  is,  in  contemplation  of 
law,  a  judgment,  and  is  conclusive,  as  to  all  matters  embraced 
therein,  until  reversed  or  set  aside  by  means  of  a  direct  proceed- 
ing for  that  purpose,  or  impeached  for  fraud.  There  is  a  recog- 
nized and  substantial  difference  between  a  final  settlement,  of  the 
character  above  indicated,  and  the  approval  of  accounts  rendered 
from  time  to  time  during  the  course  of  the  administration.  The 
latter  is,  to  use  the  lanpruage  ot  Judge  Brewer  in  Mustek  v. 
Beebe  (17  Kan.  47),  "simply  a  statement  of  the  administrator 
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that  he  has  received  such  amounts,  and  paid  out  such,  and  the  ap- 
proval finds  that  statement  to  be  true.  It  is,  therefore,  in  the  na- 
ture of  an  adjudication, — a  judicial  determination.  But  it  is, 
so  to  speak,  only  a  present  adjudication,  and  prima  fade  correct, — 
one  made  for  the  purpose  of  enabling  the  court  to  keep  watch  of 
the  estate,  and  to  control  the  disposition  of  its  assets  and  the  pay- 
ment of  its  debts.  *  *  *  It  may  be  challenged  without 
appeal,  and  in  the  same  court,  and  without  motion  for  rehearing, 
or  any  direct  proceedings  to  set  it  aside,  and  any  errors  or  mis- 
takes in  it  may  be  corrected  at  any  subsequent  settlement.  These 
accounts  are  settled  ex  parley  and  without  even  the  pretense  of 
notice,  by  publication  or  otherwise,  to  any  parties  interested. 
But  the  final  settlement  of  an  estate  is  a  more  stringent  and  less 
easily  avoided  adjudication.  It  is  more  emphatically  a  judgment. 
True,  it  may,  by  the  Probate  Court,  be  opened  up,  and  the  admin- 
istration continued,  but  this  requires  a  direct  proceeding  there- 
for." The  effect  there  given  an  ex  parte,  interlocutory  account- 
ing by  an  executor  or  administrator  accords  with  the  decided 
weight  of  authority,  if,  indeed,  there  exists  a  contrariety  of  opin- 
ion upon  the  subject  (See  Winborn  v.  King,  35  Misa  157 ; 
Picot  V.  Biddies  Adrtir,  85  Mo.  39;  Clarh  v.  Cress,  20  Iowa,  50; 
In  re  HeatKs  Estate,  58  id.  36;  11  N.  W.  723;  Goodwin  v.  Good- 
win, 48  Ind.  584;  State  v.  Wilson,  51  id.  96;  Griggs  v.  Shaw,  42 
N.  J,  Eq.  631;  9  Atl.  578.)  And  that  the  authorities  above 
cited  are  applicable  to  like  orders,  under  our  statute,  is  quite  ap- 
parent from  an  inspection  of  section  282,  ch.  23,  Comp.  St.,  enti- 
tled "Decedents,''  which  requires  every  executor  or  adminis- 
trator to  render  an  account  within  one  year  from  the  date  of  his 
appointment,  but  without  making  any  provision  for  notice  of 
such  accounting;  also  section  287  of  the  same  chapter,  requiring 
notice  to  all  persons  interested  of  the  allowance  of  the  adminis- 
tration account  of  any  executor  or  administrator.  There  is  in 
this  proceeding  nothing  to  indicate  that  the  report  here  referred 
to  was  intended  as  a  final  accounting  by  the  appellee,  or  that  it 
was  so  regarded  by  the  court,  and  we  are  not  required  to  indulge 
any  mere  speculation  in  order  to  sustain  a  transaction  so  mani- 
festly unconscionable  as  that  upon  which  the  appellee's  claim 
depends.     In  no  just  or  legal  sense  is  the  appellee  shown  to  be  a 
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creditor  of  the  estate  of  the  said  Andrew  Bergtold,  or  entitled  to 
insist  upon  the  appointment  of  the  administrator  thereof.  The 
judgment  of  the  District  Court  will  accordingly  be  reversed, 
and  the  cause  remanded,  with  direction  to  reverse  ike  order  of  the 
County  Court 

Beversed  and  remanded. 


Young  et  aJ.  vs.  Miller  et  al. 

[Supreme  Court  of  Indiana,  44  Northeastern.  757;  Sept  39, 1896. 

Mental  capacity  of  testator. 

A  monomaniac  is  not  necessarily  incapacitated  from  executing  a  valid  will, 
even  where  a  statute  expressly  provides  that  persons  of  unsound  mind 
shall  not  execute  a  will,-  and  also  defines  a  person  of  unsound  mind  as  an 
idiot,  non  campoi,  lunatic,  monomaniac,  or  distracted  person. 

The  phrase  **  unsound  mind"  must  not  be  construed  as  excluding  every  pos- 
sible phase  and  degree  of  mental  infirmity,  where  it  appears  that  the  tes- 
tator had  sufficient  mental  power  to  comprehend  the  property  subject  to 
bestowal,  the  natural  objects  of  his  bounty,  and  the  respective  deserts  of 
the  beneficiaries,  and  to  direct  and  execute  a  testament  bestowing  such 
property  without  influence  from  the  hallucinations  of  his  mental  state. 

Appeal  from  an  order  of  the  Circuit  Court  entered  at  a  term 
Leld  in  and  for  the  county  of  Montgomery. 

Hon.  J.  V.  Hadley,  Special  Judge. 

Brush  Je  Snyder^  Kennedy  Jc  Kennedy,  and  Qeo.  K  Harney^  for 
appellants. 

Crane  &  Anderson,  for  appellees. 

Hackney,  J. — The  appellees  sued  the  appellants  to  set  aside 
the  will  of  Alfred  D.  Young,  alleging  that  the  testator  was  of  un- 
sound mind,  and  that  the  will  was  unduly  executed.  Upon  the 
trial  the  court  charged  the  jury,  among  other  propositions,  as 
follows: 
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"(5)  Soundness  of  mind  is  presumed  to  exist  in  all  persons 
until  the  contrary  is  shown,  and  whosoever  would  set  aside  a  will 
because  of  unsoundness  of  mind  of  the  testator,  must  prove  such 
unsoundness  to  exist.  Mere  weakness  of  mind  is  not  such  un- 
soundness of  mind  as  will  of  itself  invalidate  a  will,  and  a  mind 
that  is  not  capable  of  making  important  contracts,  or  engaging 
in  complex  or  intricate  business  matters,  may  nevertheless  be 
competent  to  make  a  valid  will.  What  the  law  requires  to  make 
a  valid  will  is  that  the  testator  shall  possess  mind  enough  to  com- 
prehend the  business  in  which  he  is  engaged,  and  to  know  the 
extent  and  value  of  his  property,  and  the  number  and  names  of 
the  persons  who  are  the  natural  objects  of  his  bounty,  their  deserts 
with  reference  to  their  conduct  and  treatment  towards  him,  to 
rationally  apprehend  and  consider  his  relations  and  natural  duty 
to  those  who  stand  nearest  to  him  in  blood,  and  other  kindred, 
and  the  manner  he  wishes  to  distribute  his  property  among  them, 
or  to  withhold  it  from  them,  and  that  he  shall  have  a  sufficiently 
strong  and  active  mind  and  memory  to  retain  all  these  facts  in  his 
mind  long  enough  to  have  his  will  prepared  and  executed.  And 
in  this  case,  if  you  find  that  Alfred  D.  Young,  at  the  time  he 
executed  the  will  in  suit,  was  possessed  of  mental  faculties  to  the 
foregoing  extent,  then  you  should  find  that  he  was  of  sound 
mind,  and,  if  not,  then  you  should  find  that  he  was  of  unsound 
mind.'* 

"(9)  Under  our  statute  all  persons,  except  infants  and  per- 
sons of  unsound  mind,  may  dispose  of  their  property  by  will,  and 
the  words  'persons  of  unsound  mind'  shall  be  taken  to  mean  any 
idiot,  non  compos,  lunatic,  monomaniac,  or  distracted  person,  and 

thus  the  term  'unsound  mind'  includes  every  species  of  unsound- 
ness of  mind.  A  monomaniac  is  a  person  who  is  deranged  in  a 
single  faculty  of  his  mind,  or  with  regard  to  a  particular  subject 
only.  And  it  is  a  fact  that  persons  possessed  of  monomania  may, 
and  often  do,  on  all  subjects  foreign  to  the  subject  of  mania,  act 
rationally,  and  with  ordinary  prudence  and  judgment.  While, 
therefore,  monomania  is  embraced  within  our  statutory  definition 
of  what  constitutes  unsoundness  of  mind,  yet  it  does  not  follow 
that  everyone  possessed  of  monomania  is  incompetent  to  make 
a  valid  will. 
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"(10)  In  this  case,  therefore,  if  you  find  Oiat  Alfred  D,  Young^ 
at  the  time  he  executed  the  contested  wiU,  was  possessed  of  monoma- 
Tiia,  then  it  will  be  presumed  that  he  was  incompttent  to  maJce  a  valid 
will;  and  if  be  shown  that  his  mania  related  to  the  disposition  of 
his  property,  or  to  those  who  stood  in  such  relation  to  him  as  to 
be  the  natural  objects  of  his  care  and  bounty,  or  entered  into  the 
execution  of  the  will  in  any  way,  then  you  should  find  him  of  un- 
sound mind,  and  return  your  verdict  for  the  plaintiffs.  But,  on 
the  other  hand,  if  you  find  that  he  was  possessed  of  monomania  at 
the  time  he  executed  the  contested  will,  and  that  tlie  defendants 
have  established^  by  a  clear  preponderance  of  the  evidence^  that  his 
monomania  related  to  a  subject  foreign  from  the  disposition  of  his 
proj^erty,  and  foreign  from  those  who  were  the  natural  objects  of  his 
care  and  bounty ^  and  foreign  from  the  subject  of  his  will  and  from 
the  beneficiaries  thereunder^  and  t/iat  at  the  time  of  Hie  execution  of 
the  will  he  possessed  mind  enough  to  comprehend  the  business  in  which 
he  was  engaged^  to  know  the  extent  and  value  of  his  propeHy^  the 
number  and  names  of  the  persons  who  were  the  natural  objects  of  his 
bounty,  their  need  and  deserts  with  regard  to  their  treatment  towards 
him,  and  to  rationally  apprehend  his  relation  to  his  grandchildren^ 
and  the  manner  he  unshed  to  distribute  his  property  among  tkem^  or 
withhold  it  from  them^  and  tJiat  he  had  a  sufficiently  strong  and  act- 
ive mind  and  ^memory  to  retain  all  these  facts  in  his  mind  during 
the  jyr^P^'"'^^^^'^  ^^^  ^^^^ion  of  his  will^  and  that  his  will  was  in  no 
way  affected  by  his  mania^  then  you  should  find  him  of  sound  mind, 
and  return  your  verdict  for  the  defendants. 

"(11)  A  man  may  have  sufiicient  mind  to  know  and  compre- 
hend that  be  is  making  his  will,  and  thereby  disposing  of  his 
property, — giving  it  to  some  of  the  natural  objects  of  his  bounty 
to  the  exclusion  of  others, — and  have  an  object  in  so  doing,  which 
he  fully  comprehends,  and  yet  be  prompted  to  so  dispose  of  his 
property  by  some  form  of  monomania ;  and  if  the  monomania  af- 
fected in  any  way,  or  entered  into  the  making  of,  the  will,  such 
will  would  be  invalid  and  should  be  set  aside. 

"(12)  A  person  of  unsound  mind  is  incapable  of  making  a 
valid  will,  and  if  you  find  from  the  evidence  that  Alfred  D. 
Young  was  a  person  of  unsound  mind  at  the  time  of  making  his 
will  it  is  not  necessary  for  the  plaintiffs  to  show  that  such  un- 
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soundness  had  anything  to  do  with  the  manner  of  disposing  of 
his  property.  If  unsoundness  of  mind  has  been  proven  to  your  sat- 
isfaction, it  is  incumbent  upon  the  defendants  to  show  by  a  prepon- 
derance of  the  evidence  that  tJie  unsoundness  was  of  such  a  character 
<is  did  not  impair  t/ie  mind  of  Alfred  D.  Young  to  such  an  extent  as 
to  render  him  iricapable  of  making  a  ivill,  or  that  the  derangement  of 
his  mind  m  no  way  affected  tlie  disposition  of  his  property,  or  entered 
into  the  making  of  his  wilV^ 

Objections  are  urged  by  counsel  for  the  appellants  to  the 
charges  numbered  10  and  12,  while  counsel  for  the  appellees  con- 
tend that  any  objections  thereto  are  of  no  avail  when  they  are' 
<jonsidered  in  connection  with  those  numbered  5,  9,  and  11. 
^  In  the  tenth  eharge  the  jury  were  told,  by  the  first  proposition 
in  italics,  that  the  want  of  testamentary  capacity  is  presumed 
from  the  existence  of  monomania,  and,  by  the  second  proposition 
in  italics,  they  were  told  that  the  contestees  held  the  burden  of 
showing  "by  a  clear  preponderance  of  the  evidence"  that  such 
monomania  did  not  enter  into,  or  in  any  manner  control,  the  exe- 
cution of  the  will,  and,  in  addition,  that  the  testator  possessed  tes- 
tamentary capacity  according  to  a  standard  defined.  By  the 
twelfth  charge  the  jury  were  instructed  by  the  words  therein 
italicised  that,  if  general  unsoundness  of  mind  were  shown  to 
have  existed  when  the  testator  executed  his  will,  the  burden  rested 
upon  the  contestees  "to  show  by  a  preponderance  of  the  evidence" 
that  such  unsoundness  was  not  of  a  character  to  deprive  him  of 
testamentary  capacity,  and  that  it  in  no  way  affected  the  dis- 
position of  his  property.  These  propositions,  as  we  understand 
them,  are  erroneous,  and  are  not  cured  by  the  other  charges. 
The  issue  upon  this  branch  of  the  case  was  this:  Did  the  testator 
possess  testamentary  capacity  at  the  time  of  the  execution  of  his 
will?  The  appellees  assumed  the  burden  of  showing,  by  a  pre- 
ponderance of  the  evidence,  that  he  had  not  such  capacity.  The 
appellants  answered  by  general  denial,  and  assumed  no  burden 
of  an  affirmative  character.  The  obligations  of  the  parties  were 
not  different  from  those  in  the  ordinary  case  where  facts  are 
affirmed  upon  one  side  and  denied  upon  the  other.  A  prima  facie 
case,  made  by  the  plaintiff,  must  always  stand,  unless  its  force  is 
broken  by  the  defendant's  evidence;  but  the  defendant  is  never 
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required,  under  the  general  denial,  to  negative  the  truth  of  the 
plaintiff's  ^rima  facie  case  by  a  preponderance  of  the  evidence. 
If,  upon  the  whole  evidence,  the  plaintiff  do  not  have  a  preponder- 
ance, the  defendant  must  recover.  If  the  scales  are  equally  bal- 
anced, the  plaintiff  must  fail.  It  is  perfectly  clear,  therefore^ 
that  to  break  the  force  of  the  prima  facie  case  it  is  not  necessary 
that  the  contrary  shall  be  established  by  a  preponderance  of  the 
evidence,  but  that  it  is  sufficient  if,  from  the  evidence  pro  and 
con,  the  plaintiff  can  not  be  said  to  have  a  preponderance  upon  his 
side  of  the  issue.  As  to  the  character  of  the  issue,  the  presump- 
tion from  the  presence  of  monomania,  and  the  burden  of  the  issue 
in  cases  of  the  character  of  the  present,  the  rules  were  fully  dis- 
cussed and  determined  in  the  case  of  Blough  v.  Parity  (Ind.  Suj)., 
40  N.  E  70;  id.,  43  N.  E.  560>  (See,  also,  Teegarden  v.  Letvts, 
Ind.  Sup.,  44  K  E.  9.) 

It  is  earnestly  and  ably  contended  by  counsel  for  the  appellees 
that  by  section  2726,  Eev.  St.  1894  (section  2556,  Rev.  St.  1881), 
persons  of  unsound  mind  may  not  execute  a  valid  will,  and  that 
section  2714,  Rev.  St  1894  (section  2544,  Rev.  St.  1881),  so  de- 
fines the  phrase  "persons  of  unsound  mind,"  as  employed  in  said 
section  2726  (section  2556),  as  to  include  monomaniacs.  In 
other  words,  the  contention  is  made  that  testamentary  capacity 
is  denied  by  statute  and  does  not  exist  where  the  testator  is  an 
"idiot,  non  compos^  lunatic,  monomaniac,  or  distracted  person," 
regardless  of  the  degree  of  mental  aberration,  and  whether  the 
will  was  influenced  or  controlled  by  such  aberration  or  not.  It 
has  been  frequently  held  since  the  adoption  of  these  statutes,  and 
correctly  so,  we  have  no  doubt,  that  the  phrase  "unsound  mind," 
as  employed  in  section  2726,  Rev.  St.  1894  (section  2556,  Rev. 
St.  1881),  was  employed  with  reference  to  the  existing  and  then 
well-understood  legal  definition  of  testamentary  capacity.  That 
definition  has  always  recognized  a  mental  condition  not  wholly 
sound,  but  possessing  the  scope  and  power  to  comprehend  the 
property  subject  to  bestowal,  the  natural  objects  of  such  bounty, 
including  their  just  deserts,  and  to  direct  and  execute  a  testament 
bestowing  such  property  without  influence  from  existing  mental 
infirmity.  Some  of  our  own  cases,  recognizing  and  sustaining 
this  definition,  are  KenworHiy  v.  Williams  (5  Ind.  875) ;  Lowd^  v. 
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Lou^der  (58  id.  538) ;  Wrai/  v.  Wraij  (32  id.  126) ;  Durham  v. 
Smith  (120  id.  463 ;  22  N.  E.  333) ;  Burkhart  v.  Gladish  (123  Ind. 
337 ;  24  N.  E.  118) ;  Harrison  v.  Bisho2)  (131  Ind.  161 ;  30  N.  K 
1069) ;  Bhugh  v.  Parry  {supra) ;  Teegarden  v.  Leuds  {supra). 
In  the  case  of  Blough  v.  Parry  {su2:)ra)j  it  was  expressly  held  that 
the  phrase  "unsound  mind,"  as  employed  in  the  statute  of  wills, 
was  employed  in  the  sense  in  which  testamentary  incapacity  wa;j 
then  and  is  yet  understood,  and  not  as  excluding  every  possible 
phase  and  degree  of  mental  infirmity.  In  oral  argument  counsel 
for  appellees  suggest  that  the  instructions  are  not  properly  in 
the  record,  and  cite  McCoy  v.  Able  (131  Ind.  417;  30  N.  E.  528, 
and  31  N.  R  453);  Jenki7i8  v.  Wilson  (140  Ind.  544;  40  N.  E. 
39) ;  Bemmt  v.  May  (135  Ind.  664 ;  34  K  E.  327,  and  35  id. 
387).  We  find  no  irregularity  in  the  presentation  of  the  in- 
structions by  the  record.  They  were  brought  in  by  a  bill  of  ex- 
ceptions which  is  copied  into  the  transcript,  regularly  certified. 
From  the  character  of  the  cases  cited  it  is  probable  that  counsel 
intended  to  attack  the  sufficiency  of  the  record  to  present  the  evi- 
dence, since  we  find  that  the  bill  of  exceptions  in  the  transcript 
is  a  copy  of  the  original  bill  in  all  respects  excepting  that  it  in- 
cludes the  original  longhand  manuscript  of  the  evidence,  which 
was  taken  from  the  original  bill,  and  inserted  in  the  record  at  the 
point  in  the  copied  bill  which  it  occupied  in  the  original.  Some 
question  exists,  in  the  profession,  as  to  the  correctness  of  that 
practice,  but,  since  we  do  not  pass  upon  any  of  the  questions 
arising  upon  the  evidence,  deeming  them  unimportant,  or  that 
they  may  not  again  arise,  we  do  not  express  an  opinion  as  to  the 
method  here  employed.  We  may  observe,  however,  that  the 
error  in  instructions  would  exist  under  any  evidence  possible 
within  the  issues. 

For  the  error  suggested,  the  judgment  of  the  Circuit  Court  is  re- 
versed, with  instructions  to  grant  the  motion  of  the  appellants 
for  a  new  trial. 


Note.— MONOMANIA  AS  AFFECTING  TESTAMENTARY  CAPACITY. 

We  have  no  quarrel  with  the  proposition  that  insa  nity,  in  its  yariant  forms, 
may  and  does  include  acute  monomania  as  well  as  various  other  forms  of 
mental  alienation  that  may  interfere  with  th »  general  free  agency  of  the  per 
Vol.  1—48 
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aon  afflicted.  The  contention  emphasized  in  the  principal  case  is  to  the  effect 
that  monomania,  however  well  established,  is  not  of  itself  sufficient  to  deprive 
the  sufferer  of  testamentary  capacity,  and  certainly  tliis  view  should  be  sup- 
ported when  it  is  remembered  that  several  well  considered  cases  have  upheld 
the  proposition  that  a  person  pronouncedly  and  unqualifiedly  mad,  was  still 
capable  of  executini?  a  valid  will,  if,  in  so  doing,  he  has  fully  complied  with 
every  dictate  of  affection,  duty,  and  common  sense.  (Gk>ble  v.  Grant,  2  Oreen 
€h.  629;  Gombault  v.  Public  Admr.,  4  Bradf.  226;  Wilson  v.  Mitchell,  101 
Pa.  St.  495;  Kempsey  v.  McGlnnias,  21  Mich,  128;  Peck  v.  Carey,  27  N.  Y.  9; 
Kingsbury  v.  Whitaker,  82  La.  Ann.  1055.)  We  detect  the  presence  of  a 
chronic  disposition  to  sustain  the  will  of  an  insane  testator  where  it  seems  to 
have  been  the  offspring  of  sound  judgment,  and  rigid  impartiality;  and  cer- 
tainly with  far  greater  reason  our  courts  should  lean  toward  an  indulgent  con- 
struction of  a  will  made  by  one  of  that  numerous  and  constantly  increasing 
class  known  as  monomaniacs. 

Mr.  Justice  Gribr  opce  charged  a  jury  in  the  case  of  a  will  produced  by  a 
testator  of  this  description:  '*  His  mind."  says  the  court,  "was  generally  ex- 
cited on  a  particular  subject — his  park  property.  He  was  very  stingy,  and  set 
a  hiffh  value  on  his  rights  of  property.  But  it  is  no  evidence  of  any  mental 
delusion  that  he  thought  this  seizure  of  his  properly  without  his  consent  a 
high-handed  exercise  of  power,  etc.  That  it  became  his  hobby,  made  him  very 
troublesome,  and  a  bore  to  all  his  acquaintances  and  friends  is  of  no  import- 
ance at  all  in  the  matter  trying  before  you  if  he  retained  his  memory  and  his 
usual  shrewdness  in  the  management  of  all  his  other  concerns.  Many  a  man 
has  some  hobby,  and  may  ride  it  very  much  to  the  annoyance  of  others,  and 
yet  be  perfectly  capable  of  managing  his  own  affairs  and  disposing  of  his 
property  by  deed  or  will."  (Turner  v.  Hand,  8  Wall.  Jr.  120.  See  Rice's 
Amer.  Probate  Law,  212.) 

Indeed,  it  may  be  affirmed,  without  fear  of  contradiction,  that  where  ihe 
recitals  of  the  will  show  that  the  testator  possessed  sufficient  mental  equipment 
to  know  the  nature,  scope  and  value  of  the  property  he  was  disposing  of — was 
fully  conscious  of  the  various  persons  who  had  legitimate  and  indisputable 
claims  upon  his  regard  and  bounty — and  was  also  keenly  alive  to  the  fact  that 
he  was  making  a  disposition  of  his  estate  by  way  of  will  that  would  be  un- 
doubtedly followed  at  his  death — there  is  unquestioned  capacity  to  execute  a 
valid  will.  The  law  will  not  indulge  romantic  and  untenable  theories  upon 
this  subject;  it  would  be  both  impracticable  and  impolitic  to  even  attempt  an 
inquiry  as  to  the  various  grades  of  mental  vigor.  There  is  a  dictum  attrib- 
uted to  the  late  lamented  Chief  Justice  Foloer,  of  New  York,  to  the  effect 
that  a  man  who  could  walk  straight,  and  talk  straight,  and  count  money,  was 
suber,  at  least  for  the  demands  of  all  ordinary  business.  So  in  the  case  under 
review.  Although  the  testator  was  undoubtedly  a  monomaniac,  he  still  re- 
tained mental  force  and  discrimination  sufficient  to  justify  any  court  in  respect- 
ing his  testamentary  dispositions.  And  within  the  intendments  of  a  vast  array 
of  authority,  such  a  will  should  be  sustained  even  where  the  idiosyucracies 
appear  in  some  of  its  recitals.  (Delafield  v.  Parish,  25  N.  T.  10;  Le  Ban  v. 
Vanderbilt,  8  Redf.,  N.  Y.,  884;  Stewart's  Will,  69  Hun,  N.  Y.,  618;  Hathom 
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T.  King.  8  Mass.  871;  Rutherford  v.  Morris,  77  111.  409;  Bundy  ▼.  McKnIght. 
48  iDd.  d03;  Daniel  v.  Daniel.  89  Pa.  St.  192;  Coleman  ▼.  Robertson,  17  Ala. 
84;  Einne  v.  Einne,  9  Conn.  102;  Hall  v.  Hall.  18  Ga.  40;  Patton  v.  Patton, 
5  J.  J.  Marsh.  Ey.,  390.) 

Dr.  Ray  has  well  observed:  "No  cases  subject  to  legal  Inquiry  are  more 
calculated  to  puzzle  the  understanding  of  courts  and  juries,  to  mock  the  wis- 
dom of  the  learned,  and  baffle  the  acutenesj  of  the  shrewd,  than  those  con- 
nected with  questions  of  imbecility;"  and  he  might  have  safely  added,  insanity 
generally.    (See  Ray  on  Insanity,  8d  ed.,  sec.  104.) 

"Among  the  diseases  which  incapacitate  an  individual  from  making  a  valid 
will,  or  at  least  render  his  rationality  doubtful,  may  be  enumerated  the  follow- 
ing: Lethargic  and  comatose  affections.  These  suspend  the  action  of  the  in- 
tellectual faculties;  so  also  does  an  attack  of  apoplexy;  and  even  if  persons  re- 
cover  from  the  first  effects,  an  imbecility  of  mind  is  often  left  which  unfits  an 
individual  from  the  duty  in  question.  Phrenitis,  delirium  tremens  and  those 
inflammations  which  are  accompanied  with  delirium,  also  impair  the  mind. 
Finally,  in  typhoid  fever,  the  low  state  which  usually  precedes  death,  is  one 
that  may  be  considered  as  incapacitating  the  individual.  On  the  other  hand, 
there  are  many  fatal  diseases.  In  which  the  patient  preserves  his  mind  to  the 
last,  and  all  dispositions  of  property  made  by  him  are  of  course  valid.  Of  these, 
none  is  more  striking  than  the  clearness  of  intellect  which  sometimes  attends 
the  last  stages  of  pJUkiHs pulmonalis"    (Beck's  Med.  Jur.  821.) 

Lord  Cranworth  has  justly  said  of  testamentary  incapacity,  in  Boyse  v. 
Rossborough  (6  H.  of  L.  Cas.  45),  that  the  dilBculty  to  be  grappled  with  arises 
from  the  circumstance  that  the  question  is  almost  always  one  of  degree. 
''There  is  no  difficulty  in  the  case  of  a  raving  madman,  or  a  drivelling  idiot,  in 
flaying  that  he  is  not  a  person  capable  of  disposing  of  property;  but  between 
such  an  extreme  case  and  that  of  a  man  of  perfectly  sound  and  vigorous  un- 
derstanding there  is  every  shade  of  intellect,  every  degree  of  mental  capacity. 
There  is  no  possibility  of  mistaking  midnight  for  noon;  but  at  what  precise 
moment  twilight  becomes  darkness  is  hard  to  determine." 

Redfleld,  in  his  first  volume,  at  page  79,  states  the  rule  thus:  "Wherever  it 
appears  that  the  will  is  the  direct  offspring  of  partial  insanity,  or  monomania, 
under  which  the  testator  was  laboring,  it  should  be  regarded  as  invalid,  though 
his  general  capacity  be  unimpeached."  (Boyd  v.  Eby,  8  Watts,  71;  Tawney  v. 
Long.  76  Pa.  St.  106;  Dew  v.  Clark,  1  Add.  279;  Dew  v.  Clark,  8  id.  79.) 

Willard  on  Executors,  at  page  8,  says,  of  the  latter  case,  "it  must  be  consid- 
ered as  establishing  the  doctrine  that  partial  insanity  will  invalidate  a  will 
which  is  fairly  Inferred  to  be  the  direct  offspring  of  that  insanity." 

In  Waters  v.  Cullen  (2  Bradf .  854),  the  will  was  set  aside  on  the  ground  of 
insanity,  the  testatrix  having  died  of  delirium  tremens,  to  which  she  had  been 
subject,  more  or  less,  for  some  time  before  her  death;  she  gave  her  property  to 
the  children  of  her  first  husband,  and  left  those  by  the  last  penniless,  stating 
as  the  reason  that  the  property  came  from  her  first  husband.  It  also  appeared 
that  she  believed  that  she  had  been  poisoned  by  the  father  of  the  children 
whom  she  left  unprovided  for;  and  it  was  held  that  she  labored  under  an  insane 
delusion  in  both  respects.    In  Stanton  v.  Weatherwax  (16  Barb.  259);  the  same 
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doctrine  Is  niaintaioed.    (See,  also,  Seamen's  Friend  Society  v.  Hopper,  38  N. 
Y.  619.) 

In  the  leading  case  of  The  Seamen's  Friend  Society  v.  Hopper  (33  N.Y.  624), 
Judge  Denio,  in  delivering  the  opinion  of  the  court,  enunciates  tlie  principle 
governing  this  class  of  cases,  in  clear  and  forcible  manner  as  follows :  "Setting 
aside  cases  of  monomania,  or  loss  of  mind  and  intellect,  the  true  test  of  insan- 
ity is  mental  delusion.  If  a  person  persistently  believes  supposed  facts  which 
have  no  real  existence  except  in  his  perverted  imaginatiou,  and  against  all  evi- 
dence and  probability,  and  conducts  himself,  however  logically,  upon  tlie 
assumption  of  their  existence,  he  i:i,  so  far  as  they  are  concerned,  under  a  mor- 
bid delusion,  and  delusion  in  that  sense  is  Insanity.  Such  a  person  is  essentially 
mad  or  insane  on  those  subjects,  though  on  other  subjects  he  may  reason,  act 
and  speak  like  a  sensible  man.  If  the  deceased  *  *  *  was  unconsciousl}" 
laboring  under  a  delusion  as  thus  defined,  in  respect  to  his  wife  and  family 
connections,  who  would  have  naturally  been  the  objects  of  his  testamentary 
bounty  when  he  executed  his  will,  or  when  he  dictated  it,  *  *  *  and  the 
court  can  see  that  its  depository  provisions  were,  or  might  have  been,  cause<l 
or  affected  by  the  delusion,  the  instrument  is  not  his  will,  and  can  not  be  sup- 
ported as  such  in  a  court  of  justice.  The  conduct  and  designs  which  he  im- 
puted to  his  wife  and  relations  were  such  as,  upon  the  assumption  of  thdr  ex- 
istence, should  have  justly  excluded  them  from  all  share  in  the  succession  of 
his  estate." 

In  Boyd  v.  Eby  (8  Watts,  Penn.  6).  the  learned  court  says  of  a  decedent 
whose  will  was  under  consideration:  "If  he  is  under  a  delusion,  though  there 
be  but  partial  insanity,  yet  if  it  be  in  relation  to  the  act  in  question,  it  is  well 
settled  that  it  will  invalidate  contracts  generally  and  defeat  a  will  which  Is  a 
direct  offspring  of  such  insanity. 

"  Monomania  is  very  liable  to  be  confounded  with  eccentricity;  but  there  is 
this  difference  between  them:  In  monomania,  there  is  obviously  a  change  of  char- 
acter,— the  individual  is  different  to  what  he  was;  in  eccentricity,  such  a  differ- 
ence is  not  marked;  he  is,  an«l  always  has  been,  singular  in  his  ideas  and  actions. 
An  eccentric  man  may  be  convinced  that  what  he  is  doing  is  absurd,  and  contrary 
to  the  general  rules  of  society,  but  he  professes  to  set  these  at  defiance.  A  true 
monomaniac  can  not  be  convinced  of  his  error,  and  he  thinks  that  his  acts  are 
consistent  with  reason  and  the  general  conduct  of  mankind.  In  eccentricity, 
there  is  a  will  to  do  or  not  to  do;  in  real  monomania,  the  controlling  power  of 
the  will  is  lost.  Eccentric  habits  suddfenly  acquired  are.  however,  presump- 
tive of  insanity."    (Taylor's  Med.  Jur.  626.) 

In  the  case  of  Holcomb  v.  Holcomb  (2S  Conn.  181),  the  court  say;  "Tlie  in- 
lets to  the  understanding  may  be  perfect,  so  far  as  the  human  eye  can  discern; 
the  moral  qualities  may  all  be  healthy  and  active;  the  conscience  may  be  sensi- 
tive and  vigilant,  and  the  memory  may  be  able  to  perform  its  office  faithful!}-, 
and  yet,  under  the  influence  of  morbid  delusions,  reason  becomes  dethroned, 
false  impressions  from  surrounding  objects  are  received,  and  the  mind  becomes 
an  unsafe  depository  of  facts. 

"The  force  of  all  human  testimony  depends  as  much  upon  the  ability  of 
the  witness  to  observe  the  facts  correctly,  as  upon  his  disposition  to  descrilx^ 
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tbem  honestly;  and  if  the  mind  of  the  witness  is  in  such  a  condition  that  it  can 
not  accurately  observe  passing  events,  and  if  erroneous  impressions  are  thereby 
made  upon  the  tablet  of  the  memory,  his  story  will  make  but  a  feeble  impres- 
sion upon  the  hearer,  though  it  be  told  with  tlie  greatest  apparent  sincerity." 

In  Stanton  v.  Wetherwax  (16  Barb.  359),  Judge  Gridlet  approves  Sir  John 
Nicholl's  definition  of  "insane  delusion/'  as  follows :  "Whenever  the  patient 
once  conceives  something  extravagant  to  exist,  which  still  has  no  existence 
whatever  but  in  his  own  heated  imagination,  and  whenever,  at  the  same  time, 
having  so  conceived,  he  is  incapable  of  being,  or  at  least  of  being  permanently 
reasoned  out  of  that  conception,  such  a  patient  is  said  to  be  under  a  delusion, 
ia  a  peculiar  half  technical  sense  of  the  term,  and  the  absence  or  presence  of 
delusion  so  understood,  forms,  in  my  judgment,  the  only  true  test  or  criterion 
of  absent  or  present  insanity."  (See  1  Bouv.  Diet.,  "  Delusion,"  and  cases  cited 
Merrill  v.  Rolston.  5  Redf.  220.) 

The  opinion  in  Converse  v.  Converse  (21  Yt.  168;  Redf.  Am.  Cas.  on  Wills, 
171),  states  :  "  The  extent  of  capacity  requisite  to  take  one  out  of  the  cate- 
gory of  imbeciles  is  here  thus  defined  :  '  It  is  not  easy  to  lay  down  any  pre- 
cise rule  as  to  what  exact  amount  of  mental  capacity  is  sufficient  to  enable  one 
to  dispose  of  property  by  will.  Less  mind  is  ordinarily  requisite  to  make  a 
will  than  a  contract  of  sale,  understandingly,  for  the  reason  that,  in  contracts 
of  sale,  there  are  usually  two  parties,  and  some  degree  of  antagonism  between 
their  interests  and  efforts;  so  that  their  mind  is  opposed  to  mind,  and  conse- 
quontly  it  is  somewhat  more  difficult  to  see  clearly  the  just  bearing  of  all  the 
relations  presented,  than  under  the  common  circumstances  of  making  a  will, 
where  one  is  left  to  act  upon  his  own  perceptions  merely.  But  this  is  not  al- 
ways the  case  in  making  a  will.  One  may  be  beset  by  an  army  of  harpies  in 
the  shape  of  hungry  expectants  for  property,  altogether  more  perplexing 
than  the  ordinary  circumstances  attending  a  disposition  of  property  by  sale. 

*'  But  it  maybe  safe,  no  doubt,  to  affirm  that  in  making  any  contract  under- 
standingly, one  must  have  something  more  than  mere  passive  memory  remain- 
ing. He  must  undoubtedly  retain  sufficient  active  memory  to  collect  in  his 
mind,  without  prompting,  particulars  or  elements  of  the  business  to  be  trans- 
acted, and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to  perceive,  at 
least,  their  more  obvious  relations  to  each  other,  and  be  able  to  form  some  ra- 
tional judgment  in  relation  to  them.  The  elements  of  such  a  judgment  should 
be  the  number  of  his  children,  their  deserts,  with  reference  to  conduct  aod 
capacity,  as  well  as  need,  and  what  he  had  before  done  for  them,  relatively  to 
each  other,  and  the  amount  and  condition  of  his  property,  with  some  other 
things,  perhaps.  The  capability  of  men  in  health  to  form  correct  judgment 
in  such  matters  is,  no  doubt  very  unequal,  and,  when  there  is  no  inherent  in- 
congruity in  the  will  itself,  and  no  just  ground  to  suspect  improper  ioHuence, 
juries  are,  and  perhaps  should  be,  very  liberal  in  sustaining;  testamentary  dis- 
positions. But  there  must  undoubtedly  be  some  limit.  When  one  is  confes- 
sedly in  a  condition  to  be  constantly  liable  to  commit  the  most  ludicrous  mis- 
takes, In'regard  to  the  most  simple  and  familiar  subjects,  he  ought  not  to,  and 
can  not  make  a  will." 

See  Yol.  7,  Am.  Probate  Reports,  563. 
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Dew  et  al,  vs.  Eeid  et  al. 

[52  Ohio  State,  519;  40  N.  E.  Rep.  18.j 

Will  contest — Procedure — Issue  —  Evidence — Arguhent 

OF  counsel. 

While  the  appropriate  remedy  for  the  contest  of  a  will  is  now  by  ciyil  action, 
the  rules  of  pleading  and  procedure  under  the  Code,  when  inconsistent 
with  special  statutory  provisions  relating  to  such  contests,  are  inapplica- 
ble, and  the  action  must  be  conducted  in  conformity  with  such  special 
provisions. 

The  issue  to  be  made  up  and  tried  in  such  actions,  having  been  prescribed  by 
statute,  can  not  be  varied  or  restricted  by  averments  in  the  pleadings,  but 
must  be  the  same,  whether  made  up  by  the  pleadings,  or  by  an  order  on 
the  journal  of  the  court,  viz.,  "  whether  the  writing  produced  is  the  last 
will  or  codicil  of  the  testator,  or  not/* 

Upon  the  trial  of  that  issue,  any  competent  evidence  tending  to  prove  that,  for 
any  reason,  the  instrament  in  contest  is  not  the  valid  will  of  the  testator, 
is  admissible,  and  should  receive  proper  consideration  by  the  Jury,  although 
the  specific  ground  of  contest  to  which  the  evidence  relates  is  not  alleged 
in  the  petition. 

It  is  error  to  permit  counsel,  in  argument  to  the  Jury,  to  read  from  a  deposi- 
tion taken  in  the  case,  but  not  put  in  evidence. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Fairfield  county. 

Proceedings  by  one  Dew  and  others  against  James  R.  Eeid 
and  others  to  contest  the  will  of  Uriah  Keid,  deceased.  The  will 
was  sustained,  and  contestants  bring  error.     Reversed. 

The  original  motion  was  brought  by  the  plaintiffs  in  error  to 
contest  the  validity  of  the  will  of  Uriah  Reid.  The  petition  al- 
leges that:  "On  the  15th  day  of  May,  1889,  Uriah  Reid  died  un- 
married and  without  issue,  and  the  said  plaintiffs  and  the  seven 
first-named  defendants  are  his  only  heirs  at  law.  On  the  23d 
day  of  May,  1889,  a  certain  paper  writing,  purporting  to  be  the 
last  will  of  the  said  Uriah  Reid,  bearing  date  of  the  6th  day  of 
April,  1889,  was  presented  to  the  Probate  Court  of  said  Fairfield 
county,  and  admitted  to  probate  by  the  Probate  Court  of  that 
coimty  on  the  10th  day  of  June,  A.  D.  1889,  and  is  recorded  in 
volume  11,  p.  224,  of  the  Record  of  Wills  in  said  court;  and  let- 
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ters  testamentary  thereon  were  issued  by  said  court  to  the  defend- 
ant Aaron  Binckley,  as  sole  executor  thereof,  who  thereupon  quali- 
fied. By  the  terms  of  said  paper  writing,  all  of  the  defendants^ 
except  James  R.  Reid  and  the  defendant  Binckley,  are  named 
as  the  several  legatees  and  devisees  of  said  Uriah  Reid,  and  the 
plaintiff  Walter  B.  Wilson  is  also  named  in  said  paper  writing 
as  a  legatee  of  said  Uriah  Reid.  Said  paper  writing  is  not  the 
last  will  of  the  said  Uriah  Reid,  but  that  said  Uriah  Reid,  at  the 
date  of  said  paper  writing,  was  not  of  sound  mind  and  memory, 
but  by  reason  of  extreme  age,  and  protracted  pain  and  sickness, 
was  mentally  incapacitated  from  making  a  will,  or  a  proper  dis- 
tribution of  his  property,  and  was  coerced  into  the  signing  of  said 
paper  by  the  undue  influence  of  his  brother,  Joseph  H.  Reid, 
and  the  defendants  Melvina  Reid  and  Thomas  Reid,  children  of 
the  said  Joseph  Reid,  by  continuously,  for  about  two  years,  per- 
suading, harassing  and  annoying  the  said  Uriah  Reid  to  make  his 
will  in  favor  of  the  children  of  the  said  Joseph  H.  Reid,  and  by 
other  undue  influences  brought  to  bear  on  the  said  Uriah  by  the. 
said  Joseph  H.  Reid,  Thomas  Reid,  and  Melvina  Reid,  the  said 
Uriah  Reid  was  induced  to  execute  said  pretended  will.  Plaintiffs 
therefore  pray  that  an  issue  be  made  up  as  to  whether  said  paper 
writing  is  the  last  will  of  the  said  Uriah  Reid,  and  that  the  same 
may  be  set  aside,  and  for  such  other  relief  as  is  proper."  No 
answer  was  filed,  but  after  the  service  of  process,  and  appearance 
of  the  parties,  the  court  made  and  entered  its  order  "that  a  jury 
be  impaneled  to  try  the  issue  whether  the  paper  writing  produced, 
purporting  to  be  the  last  will  and  testament  of  Uriah  Reid,  de- 
ceased, is  or  is  not  the  valid  last  will  and  testament  of  the  said  de- 
ceased." At  the  trial  of  the  cause,  the  contestants  of  the  will 
gave  evidence  tending  to  prove  that  when  it  was  signed  the  testa- 
tor was  of  unsound  mind,  and  under  undue  influence,  and  that 
it  was  not  signed  and  attested  as  required  by  the  statute;  and  the 
record  shows  that:  "Before  the  close  of  the  testimony  in  the 
trial  of  said  action,  the  court  held  and  adjudged,  against  the  ob- 
jection of  the  plaintiffs,  that  under  the  issue,  as  made  up  in  their 
action,  the  distinct  question  is  not  for  the  consideration  of  the 
jury,  as  to  the  due  signing  of  the  said  paper  writing  by  the  said 
Uriah  Reid,  as  his  last  will,  because  the  petition  does  not  allege. 
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as  a  ground  of  contest,  that  the  paper  writing  executed  was  not 
duly  executed,  nor  as  to  whether  or  not  the  same  was  duly  at- 
tested and  subscribed  in  the  presence  of  the  said  Uriah  Reid 
by  two  or  more  competent  witnesses,  who  saw  the  said  Uriah  Reid 
subscribe,  or  heard  him  acknowledge  the  same  to  be  his  last  will, 
for  the  same  reason,  but  further  held  and  adjudged  that  all  the 
evidence  touching  the  execution  of  the  will  was  admissible,  as 
reflecting  upon  the  grounds  of  the  contest  alleged  in  the  petition; 
and  the  court  so  charged  the  jury,  to  which  holding  and  judg- 
ment of  the  court  the  plaintiffs  then  and  there  duly  excepted.'* 
It  further  appears  from  the  bill  of  exceptions  that  C.  E.  Linville, 
one  of  the  subscribing  witnesses  to  the  will,  was  examined  on  the 
trial  as  a  witness  for  the  contestants,  and  that  his  deposition  had 
been  previously  taken  and  filed  in  the  case.  His  testimony  on  the 
trial  was  more  favorable  to  the  contestants  than  that  given  in 
his  deposition,  but  the  deposition  was  not  put  in  evidence  to  affect 
his  credit,  or  for  any  purpose;  and  yet,  as  shown  by  the  record, 
the  court,  against  the  contestants'  objection,  permitted  counsel 
for  the  defendants,  in  the  closing  argument  to  the  jury,  to  read 
an  importat  part  of  the  deposition,  which  was  more  favorable  to 
the  defendants  than  the  testimony  of  the  witness  at  the  trial, — 
the  court  holding  that  it  could  not  prevent  the  counsel  from  read- 
ing from  the  deposition,  or  claiming  to  the  jury  that  what  he  read 
was  not  different  from  the  testimony  given  by  the  witness  at  the 
trial.  The  contestants  duly  excepted  to  this  action  of  the  court. 
A  verdict  was  returned  sustaining  the  will,  and  judgment  entered 
on  the  verdict,  which  judgment  was  affirmed  by  the  Circuit  Court. 
To  reverse  those  judgments,  error  is  prosecuted  here. 

« 

Tho8.  H.  Doko7i  and  Chas.  A,  Beardy  for  plaintiffs  in  error. 

John  /S  Brazee  and  A.  L  Vdrys,  for  defendants  in  error. 

Williams,  J.  (after  stating  the  facts). — Prior  to  the  Civil 
Code,  the  mode  of  procedure  for  contesting  the  validity  of  a  will 
was  by  suit  in  chancery;  and  the  wills  act  provided  that  in  such 
suit  an  issue  should  be  made  up,  "whether  the  writing  produced 
be  the  last  will  and  testament  of  the  testator,  or  not,  which  shall 
be  tried  by  a  jury."     The  effect  of  that  statutory  provision  was 
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declared  in  Oreen  v.  Oreen  (5  Ohio,  279),  where  it  was  held  that 
"the  statute  itself  having  prescribed  the  issue,  it  must  be  followed, 
and  the  issue  be  so  made  up  as  to  conform  to  that  prescribed  by 
statute/'  No  answer  was  necessary,  because  it  could  not  raise 
an  issue  different  from  that  which  the  statute  required  to  be  made 
up  and  tried  by  the  jury,  nor  affect  the  manner  of  determining  the 
litigation  after  bill  filed.  The  act  of  March  14,  1853,  relating 
to  the  jurisdiction  of  the  Probate  Court,  authorized  the  validity 
of  wills  to  be  contested  by  petition  filed  in  the  Court  of  Common 
Pleas ;  but  that  statute,  it  was  held,  in  Raudenhaugh  v.  Shelley  (6 
Ohio  St.  307),  did  not  abrogate  or  affect  the  provision  of  the  wills 
act  prescribing  the  nature  and  scope  of  the  issue  to  be  made  up  and 
tried  in  such  casea  And  in  the  subsequent  case  of  Broum  v. 
OriffWis  (11  Ohio  St  829),  this  court  held  that  a  proceeding  to 
contest  the  validity  of  a  will  might  be  prosecuted  "either  ac- 
cording to  the  forms  of  a  suit  in  chancery,  or  by  petition  under  the 
Code  of  Civil  Procedure."  But  in  either  case  an  issue,  in  some 
form,  must  be  made  up,  "whether  the  writing  produced  be  the 
last  will  of  the  testator  or  not."  The  provision  of  the  statute 
prescribing  the  issue  in  such  cases,  and  requiring  that  it  be  made 
up  and  tried  in  conformity  with  the  statute,  was  declared  in 
Walker  v.  WaUcer  (14  Ohio  St  157),  to  be  imperative  in  its 
terms,  and  deliberately  made  so,  "with  a  view  to  prevent  a  dispo- 
sition of  cases  for  the  contest  of  wills  upon  the  mere  consent  or 
acquiescence  of  parties,  in  any  fonn;»  and  it  was  accordingly 
held  to  be  error  to  render  judgment  upon  demurrer  to  the  answer, 
although  the  will  thereby  propounded,  which  purported  to  be  a 
joint  will,  was  without  any  validity,  either  as  a  joint  or  separate 
will  of  the  parties  who  executed  it.  In  Runyan  v.  Price  (15  Ohio 
St.  1),  it  is  said  that  the  statute  prescribes  the  mode  of  contesting 
a  will,  as  well  as  the  issue  to  be  made  up,  and  '^here  are  no  plead- 
ings to  which  the  evidence  must  be  confined,  or  with  the  allega- 
tions of  which  it  must  correspond;"  but  "in  all  cases  the  will  may 
be  assailed  upon  any  and  all  grounds  that  would  expose  its  inval- 
iflity."  This  rale  was  followed  in  Haynes  v.  Haynes  (83  Ohio 
St  598),  where,  as  shown  by  the  statement  of  the  case,  "the  issue 
joined  by  the  pleadings  was  upon  the  allegations  contestinsr  the 
will  on  the  ground  that  the  testator  was  not  of  sound  mind  and 
Vol.  1-49 
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memory,  and  that  the  will  was  induced  by  fraud  and  undue  in- 
fluence, but  these  were  abandoned  on  the  trial,  except  as  to  the 
charge  of  fraud  in  inducing  the  testator  to  sign  the  paper  under 
a  belief  that  it  contained  other  provisions  not  expressed  in  it." 
The  contestants,  on  the  trial,  to  prove  the  want  of  due  execution 
of  the  will  produced,  gave  evidence  tending  to  show  that  it  had 
been  materially  altered  after  it  was  signed  by  the  testator.  The 
court  instructed  the  jury  they  had  nothing  to  do  with  the  altera- 
tion, and  should  give  it  no  attention  or  consideration;  and  for 
that  erroneous  instruction  the  judgment  sustaining  the  will  was 
reversed;  the  court  observing  that  the  jury  must  ascertain  whether 
the  writing  produced  was  the  valid  will  of  the  testator,  or  not, 
and  in  ascertaining  that  "they  were  called  on  to  determine,  not 
only  the  capacity  of  the  testator  to  make  a  will,  and  its  due  execu- 
tion, but  also  the  equally  important  fact  of  identifying  the  paper 
and  its  provisions  as  such  will." 

In  the  codification  of  the  statutes  which  has  been  made  since 
the  cases  we  have  referred  to  were  decided,  it  is  provided,  in  the 
chapter  relating  to  the  contest  of  wills,  that  any  person  interested 
in  a  will  or  codicil  admitted  to  probate  "may  contest  the  validity 
thereof  in  a  civil  action  in  the  Court  of  Common  Pleas  of  the 
county  in  which  such  probate  was  had."  (Rev.  St.  §  6858.) 
And  section  5861  contains  the  provision  that  "an  issue  shall  be 
made  up,  either  in  the  pleadings  or  by  an  order  on  the  journal, 
whether  the  writing  produced  is  the  last  will  or  codicil  of  the 
testator,  or  not,  which  shall  be  tried  by  a  jury."  These  statutory 
provisions  were  in  force  when  the  action  below  was  brought;  and 
it  will  be  observed  that  the  issue  which  section  5861  requires  to 
be  made  up  and  tried  is  identical  with  that  prescribed  by  former 
statutes,  and  defined  by  precisely  the  same  language,  which, 
therefore,  must  receive  the  same  construction,  and  be  given  the 
same  operation  and  effect,  as  had  been  accorded  to  it  by  previous 
adjudications.  And  though  actions  of  this  nature  are  now  de- 
nominated "civil  actions,"  yet,  in  so  far  as  they  aref  governed  by 
special  statutory  regulations,  inconsistent  with  the  rules  of 
pleading  and  procedure  under  the  Code,  the  latter  are  inap- 
plicable; so  that  the  issue  which  shall  be  made  up  and 
tried  in  such  cases,  having  been  specifically  prescribed  by  stat- 
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lite,  can  not  be  varied  or  restricted  by  averments  in  the  plead- 
ings, whether  controverted  or  not  And  while  that  issue  may 
be  made  up  either  by  the  pleadings,  or  by  an  order  entered  on  the 
journal  of  the  court,  it  must,  whichever  the  mode  adopted,  be 
the  broad  issue  required  by  the  statute,  whether  the  instrument 
produced  is  the  valid  will  of  the  alleged  testator;  and,  as  the  proof 
may  be  commensurate  with  the  issue,  any  competent  evidence 
tending  to  prove  that,  for  any  reason,  it  is  not  his  valid  will,  is 
admissible,  and  should  receive  proper  consideration  by  the  jury. 
Besides,  it  is  well  settled  that,  while  a  proceeding  for  the  con- 
test of  a  will  is  conducted  by  original  action,  the  court  exercises 
the  probate  jurisdiction  of  finally  establishing  or  rejecting  the 
will,  and  the  proceeding  is  in  the  nature  of  an  appeal  from  the 
order  of  probate.  {Mears  v.  Mears,  15  Ohio  St.  90;  Converse 
V.  i^rr^  28  id.  498 ;  Haynes  v.  Haynes,  supra.)  The  scope  of 
the  inquiry  on  the  contest  may,  therefore,  be  as  comprehensive 
as  that  of  the  admission  of  the  will  to  record,  and  upon  the  latter 
inquiry,  before  admitting  the  will  to  probate,  it  must  be  made 
to  appear  that  it  "was  duly  attested  and  executed,  and  that  the 
testator,  at  the  time  of  executing  the  same,  was  of  full  age,  and  of 
sound  mind  and  memory,  and  not  under  any  restraint."  (Rev. 
St.  §  5929.)  We  therefore  think,  in  any  proper  view  of  this  case, 
the  Trial  Court  erred  in  excluding  from  the  consideration  of  the 
jury  the  evidence  given  by  the  contestants  to  prove  the  want  of 
due  execution  of  the  will  in  contest  It  hardly  need  be  said  that 
this  conclusion  is  in  no  way  in  conflict  with  Wagner  v.  Ziegler 
(44  Ohio  St  59;  4  N.  E.  705),  cited  by  counsel  for  the  defend- 
ants. 

The  Trial  Court  also  erred  in  permitting  counsel,  while  making 
his  argument  to  the  jury,  to  read  from  a  deposition  which  had 
been  taken  in  the  case,  but  not  put  in  evidence.  We  do  not 
deem  it  necessary  or  important  to  enter  upon  any  discussion  of  this 
error.  The  court  seems  to  have  misapprehended  its  power,  as 
well  as  its  duty.  For  both  of  the  errors  mentioned  the  judg- 
ment of  the  Circuit  Court  and  that  of  the  Court  of  Common 
Pleas  are  reversed,  and  the  cause  will  be  remanded  for  a  new 
trial. 

Judgment  accordingly. 
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Hess  vs.  Gale  et  ai. 

[Supreme  Court  of  Appeals  of  Virginia,  25  Southeast.  Rep.  688;  July  80,  1806.] 

Dower  rights  of  insane  wipe. 

The  wife's  right  of  dower  must  be  protected  even  where  she  is  shown  to  be 
hopelessly  insane.  To  accomplish  tliis  result,  should  the  husband  wish  to 
sell  any  real  property  to  which  the  wife's  dower  attaches,  his  petition  to 
the  court  must  contain  full  recitals  of  the  facts  to  the  end  that  the  final  or- 
der in  the  case  may  properly  protect  her  dower  interest  by  securing  to  her, 
in  any  legal  way,  some  stated  income  or  interest  in  the  purchase  money  re- 
ceived by  the  husband  on  the  sale  of  the  land. 

Appeal  from  an  order  duly  entered  at  a  term  of  the  Hustings 
Court  held  in  and  for  the  county  of  Iloanoka 

Hon.  Jno.  W.  Woods,  Justica 

A.  H.  Phlegar  and  R  Lacy  Hoge^  for  appellant 

Scott  <k  Staples,  for  appellee. 

KeIth,  p. — Frederick  Hess  filed  a  petition  in  the  Hustings 
Court  of  the  city  of  Roanoke,  under  section  2625,  Code  Va.,  in 
which  he  averred  that  he  was  the  owner  of  certain  real  estate, 
which  ho  had  contracted  to  sell  to  one  T.  J.  Teaford;  that  his  wife, 
Mary  Hess,  was  of  unsound  mind,  and  had  been  declared  insane, 
and  was,  therefore,  incompetent  to  unite  in  a  conveyance  of  said 
property;  and  he  prayed  that  a  commissioner  of  the  court  might 
inquire  and  report  forthwith  the  status  of  the  property,  whether 
petitioner's  wife  had  a  contingent  right  of  dower  in  the  same, 
and,  if  so,  the  value  thereof,  and  that  sum  should  be  set  apart  out 
of  the  proceeds  of  the  sale  in  lieu  of  such  contingent  right  of 
dower,  and  that  a  special  commissioner  might  be  appointed  to  con- 
vey said  contingent  right  Thereupon  the  Hustings  Court  re- 
ferred the  matter  to  a  commissioner,  who  reported  that  the  wife 
had  a  contingent  right  of  dower,  and  that  its  value  was  $105, 
which  should  be  set  apart  for  the  use  of  Mary  Hess,  the  insane 
wife.  This  report  was  confirmed,  and  a  commissioner  was  ap- 
pointed to  execute  a  deed  conveying  and  relinquishing  the  right 
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i  of  dower  in  the  property.     Subsequently,  Frederick  Hess  died^ 

and  Mary  Hess,  by  her  next  friend,  Kate  Hess,  filed  her  bill  in  the 
Hustings  Court  of  the  city  of  Roanoke  claiming  dower  in  the 
property.  In  the  bill  reference  is  made  to  the  proceedings  upon 
the  petition  just  referred  to,  which,  it  is  claimed,  were  illegal, 
null  and  void,  and  in  no  way  binding  upon  the  complainant;  that 
the  commissioner  had  no  authority  or  right  to  convey  the  con- 
tingent right  of  dower,  because  complainant  had  no  notice  or 
opportunity  to  be  heard  before  the  Hustings  Court.  To  this  bill 
3 .  A.  Gale,  to  whom  the  property  had  been  conveyed,  and  who 
is  the  present  owner  thereof,  is  made  a  party  defendant  He 
demurred  to  the  bill,  and  a  decree  was  entered  sustaining  the 
demurrer  and  dismissing  the  bill,  and  to  that  decree  an  appeal 
was  allowed  by  one  of  the  judges  in  this  court 

The  question  presented  for  our  decision  is  whether  the  pro- 
ceedings under  section  2625  of  the  Code,  for  the  transfer  of  the 
condiDgent  right  of  dower  of  an  insane  wife,  should  be  ex  parte 
or  inter  paries.  The  section  to  be  construed  is  in  the  following 
words:  "If  the  husband  of  an  insane  wife  wish  to  sell  real  estate, 
and  to  have  her  right  of  dower  therein  released  to  the  purchaser, 
he  may  petition  for  that  purpose  the  Circuit  Court  of  the  county 
or  Corporation  Court  of  the  corporation,  in  which  such  estate  or 
some  part  thereof  is;  and  if  it  appear  to  the  court  to  be  proper^ 
an  order  may  be  made  for  the  execution  of  such  a  release  by  a 
commissioner  to  be  appointed  by  the  court  for  the  purpose,  which, 
release  shall  be  effectual  to  pass  her  said  right  of  dower  to  the 
purchaser.  But  the  court  shall  make  such  order  as  in  its  opinion 
may  be  proper  to  secure  to  her  the  same  interest  in  the  purchase 
money,  and  the  income  thereof,  that  she  would  have  had  in  the 
real  estate  and  income  thereof,  if  it  had  not  been  sold;  or,  at  the 
discretion  of  the  court,  to  secure  to  her  out  of  the  purchase  money 
such  sum  in  gross  as,  in  the  court's  opinion,  may  be  sufficient  to 
compensate  her  for  right  of  dower." 

Much  of  the  very  able  oral  argument  and  brief  submitted  by 
counsel  for  the  appellees  was  devoted  to  a  discussion  of  the  true 
character  of  the  right  of  a  wife  in  the  real  estate  of  her  husband 
during  his  lifetime,  commonly  known  as  the  inchoate  or  con- 
tingent right  of  dower.     We  shall  not  undertake  to  follow  the 
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argument  adduced  or  the  authorities  cited  upon  this  subject.  It 
is  recognized  in  the  statute  under  which  the  appellees  claim  as 
a  "right"  in  the  wife  which  must  pass  from  her  to  the  purchaser 
in  order  to  give  him  a  full  and  complete  title.  The  court  is 
directed  to  make  such  order  aa  may  be  proper  to  secure  to  her 
the  same  interest  in  the  purchase  money  and  the  income  thereof 
that  she  would  have  had  in  the  real  estate  and  income  thereof  if 
it  had  not  been  sold.  The  court  is  by  the  statute  required  to  take 
from  the  insane  wife  a  right,  and  the  procedure  is  prescribed  by 
which  that  right  shall  pass  to  and  vest  in  another.  This,  under 
our  system  of  government,  is  a  judicial  function,  and  one  which 
can  be  exercised  only  by  the  courts  acting  in  their  judicial  capac- 
ity. C!onceding,  for  the  sake  of  the  argument,  that  the  legis- 
lature might  arbitrarily  destroy  the  inchoate  right  of  dower,  and 
that  it  might  defeat  that  right  without  giving  the  wife  the  oppor- 
tunity to  be  heard,  in  a  proceeding  so  repugnant  to  natural  jus- 
tice and  to  our  whole  system  of  jurisprudence,  the  purpose  or 
intent  to  do  so  should  be  declared  in  explicit  and  unmistakable 
terms.  Where  jurisdiction  is  conferred  upon  a  court  to  pass  upon 
the  right  of  the  citizen,  even  with  respect  to  those  matters  over 
which  the  legislature  may  exercise  plenary  and  irresponsible 
power,  if  such  subjects  there  be,  the  presumption  would  be,  in 
the  absence  of  clear  and  unequivocal  language,  that  it  was  the 
intention  of  the  law  that  the  courts  should  proceed  in  their  ac- 
customed mode  in  the  discharge  of  the  duty  imposed  upon  them. 
In  Underwood  v.  McVeigh  (23  Grae.,  at  page  418),  it  is  said: 
"It  lies  at  the  very  foundation  of  justice  that  every  person  who  is 
to  be  affected  by  an  adjudication  should  have  the  opportunity 
of  being  heard  in  defense,  both  in  repelling  the  allegations  of 
fact,  and  upon  the  matter  of  law;  and  no  sentence  of  any  court 
is  entitled  to  the  least  respect,  in  any  other  court,  or  elsewhere, 
when  it  has  pronounced  ex  parte  and  without  opportunity  of  de- 
fense. An  examination  of  both  sides  of  the  question,  and  delib- 
eration between  the  claims  and  allegations  of  the  contending 
parties,  have  been  deemed  essentially  necessary  to  the  proper  ad- 
ministration of  justice  by  all  nations,  and  in  every  stage  of  social 
existence.  In  Bloom  v.  Burdick  (1  Hill,  180-140),  it  is  said  : 
"It  is  a  cardinal  principle  in  the  administration  of  justice  that  no 
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man. can  be  condemned  or  divested  of  bis  rigbt  until  be  bas  bad 
tbe  opportunity  of  being  beard;  and  if  tbe  judgment  is  rendered 
against  bim  before  tbat  is  done,  tbe  proceeding  will  be  as  utterly 
void  as  tbougb  tbe  court  bad  undertaken  to  act  wbere  tbe  subject- 
matter  was  not  witbin  its  cognizance." 

Tbat  Mary  Hess  bad  an  interest  to  be  considered  by  tbe  Hust- 
ings Court  upon  tbe  petition  presented  by  ber  busband  is  un- 
doubted. Tbat  under  tbe  statute  wbicb  we  are  considering  tbe 
court  recognized  tbat  sbe  bad  an  interest  is  obvious.  Tbat,  bav- 
ing  tbis  interest  in  court,  sbe  was  entitled  to  be  beard,  is  estab- 
lisbed  by  tbe  autborities  just  cited,  if  autbority  be  needed  in  sup- 
port of  a  proposition  tbat  bas  its  foundation  in  tbe  immutable  prin- 
ciples of  natural  justice.  Tbat  tbe  decree  or  order  of  tbe  court, 
wbicb  undertook,  in  ber  absence,  to  dispose  of  tbis  interest  and 
transfer  it  to  anotber,  is  void,  follows  as  a  necessary  conclusion. 
We  are  of  opinion  tbat  tbe  decree  of  tbe  Hustings  Court,  sus- 
taining tbe  demurrer  and  dismissing  tbe  bill  was  erroneous,  and 
must  be  reversed. 
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[New  Jersey  Equity,  85  AU.  Rep.  894;  August  17,  1896.] 

Wills — Capacity  to  make— Inebribty — Attempts  at  sin- 

CIDE. 

Inebriety,  though  long  continued,  and  resulting  occasionally  in  temporary  in- 
sanity, does  not  require  proof  of  lucid  intervals,  to  give  validity  to  the  acts 
of  the  drunkard,  as  is  required  where  general  insanity  is  proved.  Conse- 
quently, where  habitual  intoxication  is  shown,  there  will  be  no  presump- 
tion that  incapacitating  drunkenness  existed  at  the  time  of  making  the 
will. 

If  it  be  conceded  that  b<ma  flde  attempts  to  commit  suicide,  and  accomplish- 
ment of  suicide,  manifest  a  deranged  mind,  it  will  not  follow  that  such 
derangement  is  inconsistent  with  ability  to  make  a  will.  It  may  exist 
with  testamentary  capacity. 

Proof  of  mere  attempts  to  commit  suicide,  and  suicide,  without  more,  exhibit, 
nX  best,  but  a  temporary  mental  affliction,  having  no  reference  to  antece- 
dent or  subsequent  periods  of  time. 
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Where  a  will  in  English  was  drawn  for  a  German,  who  possess^  little  famil- 
iarity with  the  English  language  and  was  habitually  intoxicated,  by  his 
partner  in  business,  who  supervised  the  execution  of  the  will  and  took  sub- 
stantial benefits  under  it,  the  courts,  upon  allegation  of  fraud  or  undue  in- 
fluence in  the  production  of  the  instrument,  will  look  upon  such  circum- 
stances as  indicia  of  fraud  or  undue  influence,  and  will  suspiciously  weigh 
those  circumstances  in  reaching  its  conclusion  upon  the  issue  whether  the 
instrument  was  the  product  of  fraud  or  undue  influence.  If  they  be  not 
enough  to  raise  a  presumption  against  the  instrument,  they  will  at  least 
induce  a  suspicious  scrutiny. 
(Syllabus  by  the  Court.) 

Appeal  from  Orphans'  C!ourt,  Essex  county. 

LuDLOvr,  ScHALK,  and  Lkdwith,  Judgea 

Charles  Borcherlliig  and  Schuyler  B.  Jackson,  for  appellants. 

William  R  Ouild,  for  respondenta 

McGiLL,  Ordinary. — August  Meis  was  by  birth  a  German, 
and  by  occupation  a  tanner.  For  many  years  before  his  death  he 
lived  in  the  city  of  Newark,  and  carried  on  business  there.  He 
committed  suicide,  by  shooting  himself,  in  the  yard  of  his  f actory, 
on  the  23d  of  August,  1894;  leaving  him  surviving,  as  the  natural 
objects  of  his  bounty,  his  widow  and  three  children  by  a  former 
wife,  a  son  and  two  daughters.  The  daughters  were  the  con- 
testants below,  and  are  the  appellants  here.  The  documents  in 
dispute  are  a  will  dated  on  the  21st  of  December,  1892,  and  a  codi- 
cil thereto  dated  on  the  26th  of  September,  1893.  They  are 
impeached  by  the  appellants  upon  the  grounds — First,  that  the 
testator  was  mentally  incapable  of  making  them  when  they  were 
respectively  executed;  and,  second,  that  he  was  unduly  influenced 
to  make  them,  or  they  were  fraudulently  imposed  upon  him,  by 
Henry  W.  Egner,  his  business  partner.  With  the  exception  of 
the  signatures  of  Meis  and  the  subscribing  witnesses,  the  docu- 
ments are  in  the  handwriting  of  Egner,  who  by  them  is  ap- 
pointed one  of  their  executors,  and  indirectly  is  made  the  recipi- 
ent of  other  benefits  and  advantages,  to  which  I  will  presently 
refer.  The  proofs  show  that  although  Meis  could  speak  English, 
and,  with  some  difiiculty,  read  and  write  it,  he  was  familiar  with. 
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and  habitually  used,  the  German  language.  About  eight  years 
before  his  death  he  entered  into  partnership  with  Egner  in  the 
business  of  conducting  a  tannery  in  Newark,  which  furnished 
employment  for  some  thirty  or  forty  men,  and  was  a  prosperous 
and  paying  concern.  His  principal  occupation  in  that  business 
was  the  superintendency  of  the  manufacturing,  and  the  sale  of 
the  products  of  the  factory,  while  Egner,  who  was  more  profi- 
cient in  the  English  language,  did  the  office  work;  that  is,  kept 
the  books,  carried  on  the  necessary  correspondence,  and  attended 
principally  to  the  financial  part  of  the  business.  The  proofs, 
however,  show  that  at  times  Meis  was  obliged  to  perform  Egner's 
duties,  and  that  he  possessed  a  sufficient  knowledge  of  English 
to  do  so.  For  fifteen  or  twenty  years  prior  to  his  death,  Meis  was 
addicted  to  the  excessive  use  of  intoxicating  liquors,  so  that  he 
was  frequently  drunk,  and  occasionally  remained  so  for  days  at 
a  time.  In  that  condition,  at  home,  he  was  irritiible,  violent^ 
and  destructive,  acting  sometimes  as  though  bereft  of  his  reason. 
His  daughters  say  that  at  times  he  would  be  so  violent  that  his 
family,  in  fear,  would  fly  from  the  house,  and  he  would  break 
the  dishes  and  furniture,  and  that  once,  while  in  that  condition, 
he  was  so  far  demented  as  to  remove  his  clothing  and  put  it  in 
the  stove  to  bum.  One  of  his  daughters  thinks  that  his  drunken 
sprees  would  average  three  a  week.  The  other  says,  generally, 
that  he  was  constantly  drinking,  and  for  years  had  been  a  brute. 
It  is  testified  also  by  the  daughters,  in  the  vague  and  general 
terms  which  characterize  the  greater  part  of  their  testimony,  that 
upon  several  occasions  he  attempted  to  take  his  own  life.  This 
testimony  fails  to  give  the  particulars  of  those  several  attempts, 
or  any  account  of  the  causes  which  led  to  them.  The  approxi- 
mate dates  of  two  only  of  the  attempts,  both  by  hanging  himself, 
are  stated,  one  immediately  after  the  death  of  his  first  wife,  and 
the  other  about  two  years  before  his  own  death.  It  does  not  ap- 
pear whether  or  not  the  attempts  at  suicide  and  the  accom- 
plished stdcide  were  referrable  to  present  intoxication  or  to  ner- 
vous despondency  attendant  upon  recovery  from  some  continued 
debauch,  or  to  other  causes.  That  they  were  attributable  to  his 
habits  is  probable,  for  Mrs.  Heinz  says  that  his  condition  was 
caused  by  "only  drinking.  It  was  nothing  but  drinking."  It 
Vol.  1—60 
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is  admitted  by  the  appellants  that  their  father,  when  sober,  was 
an  industrious  and  competent  business  man.  It  is  not  shown 
what  his  relations  with  his  son  were.  His  daughters  complain 
of  him  as  having  been  brutal  at  home;  and  Mrs.  Heinz  says — 
vindictively,  perhaps — that  after  the  death  of  his  wife,  several 
years  before  the  will  was  made,  he  became  so  debased  as  to  propose 
to  her  that  she  lead  an  incestuous  life  with  him.  She  adds  that 
she  recounted  this  proposition  of  her  father  to  a  neighbor,  and 
to  his  second  wife;  and  thus,  possibly,  she  discloses  a  reason  why 
the  father  may  have  limited  his  bounty  to  her  and  her  sister. 
The  daughters  both  married,  and,  when  the  will  was  made,  were 
living  with  their  respective  husbands.  By  the  disputed  will,  Meis 
bequeaths  $2,000  lo  each  of  his  daughters,  and  $1,000,  with  his 
household  effects,  to  his  widow,  and  devises  to  his  son,  August 
Meis,  Jr.,  all  his  real  estate,  and  bequeaths  to  him  his  half  interest 
in  the  tannery  business  of  Meis  &  Egner;  requiring  the  son,  how- 
ever, to  share  the  homestead  equally  with  the  testator^s  widow, 
and  pay  her  four  dollars  each  week,  during  her  life,  and  to  pay  all 
taxes,  insurance,  water  rents,  assessments,  etc.,  imposed  upon  the 
homestead.  He  also  prohibits  the  son  from  mortgaging  and  sell- 
ing the  homestead,  and  provides  that  at  the  death  of  the  son  the 
homestead  shall  go  to  his  children,  and,  if  he  should  not  leave  a 
child  or  children,  to  the  children  of  the  testator's  daughters. 
Doubt  is  expressed  whether  the  latter  proviso  is  not  applicable 
also  to  the  business  real  estate.  The  testator  was  the  owner,  not 
only  of  one-half  of  the  business  of  Meis  &  Egner,  but  also  of  one 
undivided  half  of  the  real  estate  constituting  the  tannery  plant. 
Another  important  feature  of  the  will  is  that  it  enjoins  the  son 
to  become  the  partner  of  Egner  in  the  father's  place,  and  to  con- 
tinue the  tannery  business,  and  forbids  him  to  sell  his  interest  in 
the  tannery  real  estate  without  the  consent  of  Egner.  Egner  and 
John  F.  Zimmerman  are  appointed  the  executors  of  the  will.  The 
codicil  states  that  on  the  4th  of  April,  1893,  the  testator  paid  his 
wife  $1,000,  and  that,  therefore,  the  bequest  of  that  sum  to  her 
in  the  will  is  revoked.  The  proofs  do  not  disclose  the  value  of 
the  properties  left  to  the  son,  but,  from  their  description,  enough 
appears  to  satisfy  me  that  his  share  in  the  estates  was  much  greater 
in  value  than  the  legacies  to  his  sisters,  even  though  the  charge 
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upon  it  in  behalf  of  the  widow,  and  his  limited  and  incomplete 
estate,  be  taken  into  consideration. 

It  does  not  appear  that  fixed  mental  disease  resulted  to  Meis 
from  his  habitual  and  excessive  use  of  intoxicants;  nor  does  a  pre- 
sumption to  that  effect  arise  either  from  the  proof  of  his 
habits,  or  from  such  proof  coupled  with  the  testimony  that 
at  times  he  attempted  to  commit  suicide,  and  eventually  did 
take  his  own  life.  It  is  established  by  abundant  author- 
ity that  inebriety,  though  long  continued,  and  resulting  occa- 
sionally in  temporary  insanity,  does  not  require  proof  of  lucid 
intervals,  to  give  validity  to  the  acts  of  the  drunkard,  as  is  re- 
quired where  general  insanity  is  proved.  Consequently,  where 
habitual  intoxication  is  shown,  there  will  be  no  presumption 
that  incapacitated  drunkenness  existed  at  the  time  of  making  the 
will.  Such  a  condition  at  that  time  must  affirmatively  appear, 
or  the  presumption  of  capacity  will  prevail.  {Lee's  Cnscj  46  N.  J. 
Eq.  193,  200;  18  Atl.  525.)  "It  is  not  the  law,"  said  Chief  Jus- 
tice  Dknio  in  Peck  v.  Gary  (27  N.  Y.  9,  28),  "that  a  dissipated 
man  can  not  make  a  contract  or  execute  a  will,  nor  that  one  who 
is  in  the  habit  of  excessive  indulgence  in  strong  drink  must  be 
wholly  free  from  its  influence  when  performing  such  acts.  If 
fixed  mental  disease  has  supervened  upon  intemperate  habits,  the 
man  is  incompetent,  €md  irresponsible  for  his  acts.  If  he  is  so 
excited  by  present  intoxication  as  not  to  be  master  of  himself,  his 
legal  acts  are  void,  though  he  may  be  responsible  for  his  crimes." 
This  judicial  utterance,  I  think,  is  an  excellent  epitome  of  the 
conclusion  of  the  courts  upon  this  subject  I  have  had  occasion 
to  apply  to  it  in  cases  which  I  have  heretofore  been  called  upon 
to  decida  {Rmnister  v.  Jackson^  45  N.  J.  Eq.  702  ;  17  AtL  692, 
on  appeal  46  N.  J.  Eq.  598;  21  AtL  753;  Fluck  v.  liea,  51  N.  J. 

Eq.  233;  27  Atl.  636,  on  appeal  51  N.  J.  Eq.  639;  30  Atl.  430.) 
We  generally  attribute  the  act  of  self-destniction  to  a  morbid  con- 
dition of  the  mind,  which  mav  be  either  fixed  insanitv,  or  a  tem- 
porary  surrender  of  reason.  It  is  regarded  as  being  in  the  latter 
condition  where  the  object  of  the  intended  suicide  is  to  secure 
relief  from  present  pains,  either  in  realization  of  affliction  (mental 
or  physical),  disgrace  or  disaster,  or  the  impelling  cause  is  the  ap- 
prehension' of  such  evils;  for  we  can  not  believe  that  a  mind 
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can  be  in  normal  health,  even  though  it  be  cowardly  and  skep- 
tical as  to  the  future,  if  it  accepts  the  uncertainty  of  the  state 
af t«r  death  as  a  relief  from  present  mental  or  physical  suffering. 
But  this  latter  species  of  mental  derangement,  if  it  can  be 
said  to  existy  ^^may  be,  and  frequently  is,  consistent,"  as  was  said 
by  Chief  Justice  Parker  in  Brooks  v.  Barrett  (7  Pick.  94),  "with 
the  exercise  of  usual  discretion  in  the  management  and  disposi- 
tion of  property.  Indeed,  the  power  of  reasoning  upon  other  sub- 
jects may  be  wholly  unimpaired.  The  law  does  not  consider  the 
act  of  suicide  as  conclusive  evidence  of  insanity.  On  the  con- 
trary, it  is  held  as  a  crime,  unless  insanity  be  proved."  And, 
more  than  this,  it  is,  in  its  very  nature,  transitory;  and  the  proof 
of  its  existence,  by  mere  proof  of  an  attempt  at  suicide,  or  the  act  of 
suicide  itself,  by  no  means  establishes  its  existence  at  an  antecedent 
or  subsequent  period  of  time.  No  presumption  of  fixed  or  last- 
ing mental  aberration  arises  upon  such  proof.  This  case  presents 
a  man  who,  during  and  after  protracted  excessive  indulgence  in 
the  use  of  intoxicating  liquors,  in  all  probability  suffered  from 
great  nervous  prostration,  and  corresponding  mental  despondency. 
It  may  be  (the  proofs,  as  I  have  said,  do  not  give  any  information 
upon  the  subject)  that  he  was  in  this  condition  when  his  attempts 
at  suicide  and  self-destruction  occurred.  It  is  well  known  that 
speedy  and  complete  recovery  may  follow  such  condition.  It  fol- 
lows that  the  burden  in  this  case  was  upon  the  contestants  to  estab- 
lish incapacitating  temporary  insanity  or  drunkenness  in  Meia 
at  the  very  time  when  the  will  and  codicil  were  made.  {JElkirtton 
V.  Brick,  44  K  J.  Eq.  154,  158 ;  15  Atl.  891 ;  Lee's  Case,  46  N.  J. 
Eq.  194,  201 ;  18  AtL  525 ;  Flvdc  v.  Eea,  51  N.  J.  Eq.  288,  234; 
27  Atl.  636 ;  Sand^son  v.  Sanderson,  52  N.  J.  Eq.  242,  251 ;  80 
Atl.  326.)  That  they  have  failed  to  bear  that  burden  is  too  clear 
to  admit  of  discussion.  They  did  not  attempt  it  But,  on  the 
other  side,  the  subscribing  witness  produced,  and  Mr.  Egner, 
relate  particularly  that  which  occurred  at  the  execution  of  the 
will  and  codicil,  and,  if  the  witnesses  speak  truly,  exhibit  the  tes- 
tator to  have  been  at  such  times  in  full  possession  of  his  faculties. 
Passing  to  the  insistment  that  the  will  and  codicil  were  the 
products  of  undue  influence  or  fraud,  we  find  the  contention  to  be 
based  upon  the  participation  of  Egner  in  the  preparation  of  the 
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papers,  and  the  advantages  he  derives  from  them.  Both  the 
papers  were  drawn  by  him.  They  were  both  executed  under 
his  personal  supervision,  immediately  after  their  preparation. 
He  was  the  only  partner  of  the  testator,  and  as  such,  and  because 
of  his  superior  knowledge  of  the  English  language,  had  a  strong 
hold  upon  the  testator's  confidence.  The  will  thus  prepared 
by  him  not  only  appointed  him  an  executor,  but  required  the  testa- 
tor's son  to  immediately,  upon  his  father's  death,  enter  into  part- 
nership with  him,  so  that  the  existing  business  of  the  firm  "shall'' 
(adopting  the  language  of  the  will)  "be  carried  on  without  delay, 
hindrance  or  interruption  of  any  person  or  persons  whomsoever," 
and  forbade  the  son  selling  any  part  of  the  business  property 
except  by  Egner's  consent  These  circumstances  are  usually 
reckoned  among  the  indicia  of  undue  influence  and  fraud,  and  ex- 
cite suspicions,  especially  in  case  of  a  testator  who  suffers  from 
some  mental  or  physical  infirmity  which  renders  him  an  apt  sub- 
ject for  imposition.  Here  the  appellants  point  to  the  habits  of 
Meis,  and  his  lack  of  familiarity  with  the  English  language,  and 
to  proof  that  he  had  some  difficulty  in  hearing.  The  circum- 
stances certainly  arouse  suspicion,  and  demand  their  critical  con- 
sideration by  the  court,  though,  in  view  of  other  circumstances  in 
the  case,  they  do  not  appear  to  be  strong  enough  to  raise  a  pre- 
sumption against  the  instrument.  Mr.  Egner  was  sworn  as  a 
witness  in  this  court.  He  has  been  registrar  of  deeds  for  Essex 
county,  and  appears  to  be  a  man  of  fair  intelligence.  He  says 
that  he  was  accustomed  to  occasionally  draw  wills;  that  Meis  first 
requested  him  to  draw  the  will  in  question,  and  later  the  codicil; 
that,  some  time  before  the  will  was  prepared,  Meis  instructed  him 
as  to  its  contents,  and  that  after  it  was  drawn,  on  the  morning  of 
its  execution,  he  and  Meis  went  over  it, — Egner  reading  it,  para- 
graph by  paragraph,  in  both  English  and  German,  so  that  Meis 
as  perfectly  understood  it  as  Egner  did;  that  Meis  wished  his  son 
to  become  Egner's  partner,  and  that  Egner  stipulated  that,  if  the 
son  should  become  his  partner,  neither  partner  should  sell  without 
the  consent  of  the  other;  and  that,  thereupon,  Meis  said  that  it 
was  his  desire  that  his  son  should  not  have  power  to  sell  without 
the  consent  of  Egner,  because  there  was  a  rumor  that  a  railroad 
company,  named,  desired  to  buy  the  tannery  property,  and,  as 
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the  son  was  young  and  inexperienced,  he  might  be  induced  to  sac' 
rifice  his  interest  if  he  had  full  power  to  sell,  and  upon  such  dis- 
cussion the  restriction  upon  the  son's  power  to  sell  was  adopted- 
If  Mr.  Egner  is  to  be  believed,  the  will  was  the  deliberate  and  free 
act  of  Meis,  upon  a  full  understanding  of  the  instrument,  and 
when  it  was  executed,  Meis  was  in  full  possession  of  his  faculties. 
I  think  that  I  should  believe  this  witness,  not  only  because  his  nar- 
ration is  apparently  candid,  but  because  the  contestants  them- 
selves satisfy  me  that  their  father,  at  least,  in  a  general  way,  un- 
derstood the  will.  Mrs.  Koegel  says  that,  eight  or  ten  weeks 
before  his  death  (that  is,  a  year  and  a  half  after  the  will  was  made), 
her  father  was  at  her  house,  and  there  complained  that  his  son  did 
not  take  any  interest  in  his  (the  father's)  business,  and  did  not  do 
right  by  him,  and  therefore  he  would  not  do  all  for  one  child,  but 
would  treat  them  equally;  and  Mrs.  Heinz  says  that,  two  or  three 
months  before  his  death,  her  father  came  to  her  house,  in  a  state 
of  intoxication,  and  said,  as  I  interpret  her  meaning,  that  he  had 
made  his  will,  but  was  going  to  make  it  over  again,  and  give  equal 
shares  of  his  property  to  his  children.  Her  language  is:  "He 
was  intoxicated, — very  full, — and  said  he  was  going  to  make 
equal  shares;  that  he  had  made  his  will,  but  was  going  to  make  us 
all  on  equal  share."  She  adds  that  he  said  his  son  was  not  fit 
to  conduct  a  tannery.  It  is  inferrable  from  these  declarations 
that  he  had  become,  at  least  temporarily,  dissatisfied  with  and  dis- 
appointed in  his  son,  and  that  he  contemplated  the  abandon- 
ment of  previous  testamentary  intentions  which  gave  the  son 
his  tannery  interest,  and  made  the  division  of  his  estate  among 
his  children  unequal.  More  than  this,  the  execution  of  the  codicil 
nine  months  after  the  execution  of  the  will  manifests  a  knowl- 
edge of  the  provisions  of  the  former  instrument  in  favor  of  his 
wife.  The  evidence  of  the  witnesses  as  to  the  verity  of  the  codicil 
as  his  act  is  corroborated  by  the  production  of  the  check  with 
which  the  $1,000  was  paid  to  his  wife.  Undoubtedly  the  provi- 
sions of  the  will  that  the  son  should  take  his  place  in  the  firm  of 
Meis  &  Egner,  and  that  the  business  should  continue  without 
interruption,  was  advantageous  to  Egner,  but  it  possessed  also  the 
same  advantage  for  the  son.  Moreover,  there  is  nothing  which 
shows  that  Egner  ever  abused  the  confidence  of  his  partner.     On 
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the  contrary,  the  proof  is  that  he  tolerated  the  drunkenness  of 
Meis,  and,  instead  of  taking  advantage  of  it  for  his  own  gain,  in  all 
probability,  by  his  fidelity  to  his  partner's  interests,  saved  his  es- 
tate for  hLn.  Hence  it  is  not  surprising  that  that  partner  made 
him  an  executor  of  the  will.  These  considerations,  I  think,  over- 
come the  suspicions  engendered  by  the  terms  of  the  will,  and  the 
participation  of  Egner  in  its  execution.  I  am  satisfied  that  the 
disputed  documents  were  properly  admitted  to  probate,  and  will 
affirm  the  decree  of  the  Orphans'  Court 


Testamentary  eapaelty  as  affected  bj  draBkenne88.^A  will  to  be  the 
free  act  of  a  competent  teaiator  must  be  executed  when  the  mind  retains  suffi- 
cient mental  grasp  and  vigor  to  comprehend  the  scope  and  nature  of  the  tran- 
saction. If  through  inebriation  the  faculties  are  so  obscured  as  to  obliterate 
all  sense  of  the  solemnity  and  nature  of  the  transaction,  testamentary  capacity 
is  suspended,  while  the  drunken  mania  remains.  The  disability  is  removed  by 
the  return  of  sobriety.  (See  1  Redf.  on  Wills,  160: 1  Jarm.  on  Wills,  84; 
Pierce  v.  Pierce,  88  Mich.  413;  Gardner  v.  Gardner.  22  Wend.  626;  Thompson 
V.  Kyner,  65  Pa.  dt.  868;  Lang's  Estate,  65  Cal.  19 ;  Turner  v.  Cheeseman, 
15  N.  J.  Eq.  242;  Rice's  Am.  Probate  Law,  218.) 

In  order  to  avoid  a  will  made  by  an  intemperate  person,  it  must  be  proved 
that  he  was  so  excited  by  liquor,  or  so  conducted  himself,  during  the  particu- 
lar act,  as  to  be,  at  the  moment,  legally  disqualified  from  giving  effect  to  It. 
(Shelf ord  on  Lunacy,  276.)  The  same  learned  writer  says  that  incapacity  aris- 
ing from  intoxication  differs  from  ordinary  lunacy  in  this,  that  the  effects  of 
drunkenness  only  subsist  while  the  cause,  the  excitement,  visibly  lasts.  There 
is,  he  adds,  scarcely  such  a  thing  as  latent  ebrlety;  so  that  a  case  of  incapacity 
from  mere  drunkenness,  and  yet  the  man  be  capable  to  all  outward  appear- 
ance, can  hardly  arise;  "consequently,  in  cases  of  this  description,  all  which 
is  required  to  be  shown  is  the  absence  of  such  excitement  at  the  time  of  the 
act  done  as  would  vitiate  it;  for,  under  a  slight  degree  of  excitement  from 
liquor,  the  memory  and  understanding  may  be  as  correct  as  in  the  total  absence 
of  any  exciting  cause."    (Shelford  on  Lunacy.  804.) 

In  Duffleld  v.  Morris  (2  Barring.  875,  888-884;  Redf.  Am.  Cas.  on  Wills  206), 
Harrington,  J.,  said:  "Long-continued  habits  of  intemperance  may  gradually 
impair  the  mind,  and  destroy  the  memory,  and  other  faculties,  so  as  to  produce 
insanity  of  another  kind.  The  form  of  insanity  usually  produced  by  intemper- 
ance is  fnania  apotu,  or  delirium  tremens;  which  is  a  raging  and  decided  insanity 
that  can  not  be  mistaken,  temporary  in  its  duration;  and  when  off  is  followed 
not  merely  by  a  lucid  interval,  but  by  a  permanent  restoration  to  reason.  "But," 
adds  the  learned  judge,  "long-continued  indulgence  in  the  use  of  stimulants  to 
an  inordinate  degree  may  produce  'permanent,  fixed  insanity'  in  some  tempera- 
ments." 
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In  Waters  ▼.  Cullen  (2  Bradf.  854),  the  will  was  set  aside  on  the  ground  of 
insanity,  the  testatrix  having  died  of  delirium  tremens,  to  which  she  had  been 
subject,  more  or  less,  for  some  time  before  her  death;  she  gave  her  property  to 
the  children  of  her  first  husband,  and  left  those  by  the  last  penniless,  stating  as 
the  reason  tliat  the  property  came  from  her  first  husband.  It  also  appeared 
that  she  believed  that  she  had  been  poisoned  by  the  father  of  the  children 
whom  she  left  unprovided  for;  and  it  was  held  that  she  labored  under  an  in- 
sane delusion  in  both  respects.  In  Stanton  v.  Weatherwaz  (16  Barb.  259),  the 
same  doctrine  is  maintained.  (See,  also.  Seamen's  Friend  Society  v.  Hopper, 
88  N.  T.  619.)    See  2  Am.  Probate  ReporU,  526. 


Henry  C.  Kendall  vs.  Lydia  C.  Clapp. 

[168  Mass.  69  ;  89  N.  E.  Rep.  778.] 

Present:  Field,  C.  J.,  Allen,  Holmes,  Knowlton,  and 
Barker,  JJ. 

Devise  of  an  estate  in  fee  simple. 

A  devise  by  a  testator  to  his  wife  of  all  his  reai  property,  "  for  her  sole  use 
and  comfort  during  her  natural  life,  and  to  her  heirs  and  assigns  forever,'* 
gives  an  estate  in  fee  simple;  and  the  provisions  of  Pub.  Sts.  ch.  126,  sec. 
4,  do  not  apply. 

CoNTRAcrr  to  recover  money  paid  by  the  plaintiflE  to  the  de- 
fendant under  an  agreement  for  the  purchase  and  sale  of  real 
estate,  on  the  ground  that  the  title  thereto  was  defective 

The  case  was  submitted  to  the  Superior  Court,  and,  after  judg- 
ment for  the  defendant,  to  this  court  on  appeal,  upon  agreed  facts, 
which  so  far  as  material  appear  in  the  opinion. 

James  D.  OoUy  for  plaintiff. 

Paul  Barron  Watson^  for  defendant 

Barker,  J. — ^The  plaintiff  contends  that  the  deed  tendered  to 
him  conveys  less  than  the  fee,  because  the  provisions  of  Pub.  St. 
ch.  126,  sec  4,  apply  to  the  devise  under  which  the  defendant 
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holds.  That  statute  has  no  application  when  the  language  of  a  de- 
vise shows  that  the  intention  of  the  testator  was  to  give  a  fee.  (  Weld 
V.  WiUiams^  IS  Mete.,  Mass.,  486,  496;  Barton  v.  Biffelaw,  4 
Gray,  353,  857;  Sayrvard  v.  Hbioe,  12  id.  49;  IhimbuU  v. 
JhimbuU,  149  Masa  200 ;  21  N.  R  366.)  For  the  statute  to 
operate,  there  must  be  a  creation  of  an  estate  for  life,  and  then  a 
devise  or  a  grant  in  remainder  to  the  heirs  of  the  life  tenant.  As 
we  construe  the  devise  under  which  the  defendant  holds,  it  gives 
her  the  fee,  and  does  not  create  a  life  estate  in  her,  nor  a  remainder 
in  her  heirs.  The  testator  gives  and  devises  to  her,  by  name,  all 
his  real  property,  '^for  her  sole  use  and  comfort  during  her 
natural  life,  and  to  her  heirs  and  assigns  forever."  The  words 
^'heirs  and  assigns"  are  the  usual  technical  words  in  a  deed  to  sig^ 
nify  a  fee,  and,  although  unnecessary  for  that  purpose  in  a  will, 
are  commonly  used  in  wills  with  the  same  meaning.  The  use 
of  the  word  '^assigns"  implies  that  she  has  the  power  of  disposal. 
The  absence,  before  the  words  "to  her  heirs  and  assigns  forever," 
of  technical  phrases,  such  as  "after  her  death"  or  "in  remainder," 
commonly  employed  to  denote  a  devise  or  gift  in  remainder,  and 
also  the  fact  that  the  whole  limitation  is  in  an  unbroken  sentence, 
lead  to  the  same  result  We  thing  the  words,  "for  her  sole  use 
and  comfort  during  her  natural  life,"  as  used  by  the  testator, 
were  not  meant  by  him  to  cut  down  his  devise  or  to  make  an  estate 
for  life,  but  to  emphasize  his  intention  that  she  should  have  the 
sole  and  full  benefit  of  the  property  given,  which  included  per- 
sonalty as  well  as  realty.  So  far  as  circumstances  stated  in  the 
agreed  facts  are  competent  for  our  consideration,  they  do  not 
militate  against  the  construction  which  we  put  upon  the  lan- 
guage of  the  testator's  devise.  The  result  is  that  the  deed  ten- 
dered would,  if  accepted,  have  conveyed  a  fee  to  the  plaintiff,  and 
he  has  no  ri^ht  to  recover  the  purchase  money. 
Judgmenf  for  defendant  a&med. 
Vol.  1—61 
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DuTTERA  VS.  Babylon  et  at 

[Court  of  Appeals  of  Maryland,  85  AtL  Rep.  64;  June  17, 1896.] 

Voluntary  transfer  of  husband  to  wife — Bequest  in  lieu* 

of  DOWEa 

While  a  husband  can  not,  by  voluntary  transfers  and  conveyances  to  his  wife» 
lawfully  strip  himself  of  his  property  to  the  prejudice  of  his  creditors,  a 
wife  to  whom  transfers  are  made  in  lieu  of  a  potential  right  of  dower, 
and  who  has  relinquished  her  inchoate  dower  in  other  property  on  the 
faith  of  the  validity  of  such  transfers,  can  not  be  treated  as  a  mere  vol- 
unteer, entitled  to  no  consideration  at  the  hands  of  a  Court  of  Equity. 
Her  inchoate  right  of  dower  in  lands  is  a  substantial  and  valuable  interest, 
which  will  be  protected  and  preserved  to  her,  though  it  is  not  such  aright 
as  may  be  bargained  and  sold. 

A  widow  to  whom  a  bequest  is  made  by  her  husband  In  lieu  of  her  dower  in- 
terest does  not  take  as  a  donee  or  volunteer,  but,' she  is,  in  contemplation 
of  law,  a  meritorious  purchaser  and  contractor.  And  whenever  such  a 
bequest  is  assailed  as  u/ijust  and  in  fraud  of  the  rights  of  creditors,  she 
will  be  allowed  full  satisfaction  for  her  dower. 

Appeal  from  a  decree  of  the  Circuit  Court,  entered  at  a  term 
held  iu  and  for  the  county  of  Carroll. 

Clahaugh  &  Roberts^  for  appellant 

J,  A.  C.  Bondf  D.  N.  Henning^  and  E,  0.  Wsantj  for  appellees 

McSherrYj  C.  J. — The  bill  of  complaint  with  which  the  pro- 
ceedings in  this  case  were  begun  is  a  creditors'  bill,  and  was  filed 
by  Martha  A.  Duttera  against  her  stepmother  and  other  defend- 
ants, most  of  whom  are  but  nominal  parties.  It  seeks  to  have 
vacated,  annulled,  and  set  aside,  as  fraudulent,  and  because  pro- 
cured by  the  undue  influence  of  a  young  woman  over  an  old  man, 
a  conveyance  of  a  small  parcel  of  real  estate  and  sundry  assign- 
ments of  choses  in  action,  which  conveyance  and  assignments 
were  all  made  by  William  Babylon,  the  father  of  the  plaintiff^ 
to  Sarah  Babylon,  his  second  wife,  and  now  his  widow.  The  bill 
is  foimded  on  an  alleged  indebtedness  claimed  to  have  been  due 
by  the  father  in  his  lifetime  to  the  daughter,  and  evidenced  by  a 
single  bill,  purportig  to  have  been  executed  by  William  Babylon, 
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payable  to  the  plaintiff  for  $26,500.  This  single  bill  bears  date 
the  3d  day  of  March,  1887.  It  was  not  signed  by  Babylon,  but 
his  name  was  appended  to  it,  and  what  professes  to  be  his  mark 
was  affixed.  The  body  of  the  instrument  and  the  name  of  the 
obligor  are  in  the  handwriting  of  Amos  Duttera,  the  husband 
of  th0  plaintiff,  who  signed  it  as  attesting  witness.  On  its  face 
it  sets  forth  that  the  sum  of  $26,500  is  the  amount  due  the  obligee 
from  her  mother,  Anna  Barbara  Babylon,  deceased,  and  it  bears 
interest  from  its  date.  William  Babylon  was  an  aged  man  and  a 
widower,  upward  of  seventy-eight  years  old  when  this  single  bill 
professes  to  have  been  given.  He  married  his  first  wife,  the 
mother  of  the  plaintiff,  in  1838,  and  she  died  in  1886.  Less  than 
a  vear  afterwards,  and  subsequent  to  the  date  of  the  single  bill, 
he  married  his  second  wife,  a  woman  of  thirty-two  years  of  age; 
and  she  is  the  only  real  defendant  in  the  pending  case.  Before 
his  death,  which  occurred  in  1893,  he  made  his  will,  wherein, 
after  giving  to  his  wife  a  small  legacy  of  household  furniture, 
he  declared  that  he  had  already  conveyed  to  her  the  parcel  of  real 
estate  above  alluded  to,  and  had  assigned  to  her  certain  mortgages 
and  given  her  certain  moneys  "in  lieu  of  all  dower,  rights,  or 
claims  which  she  would  otherwise  possess  in  the  property  be- 
queathed and  disposed  of  by  this  will."  He  then  directed  all  his 
cash  to  be  divided  between  his  daughter  and  her  two  sons,  and 
made  the  daughter  residuary  devisee  and  legatee.  Prior  to  the 
date  of  this  will,  but  after  the  date  of  the  alleged  single  bill,  he 
and  his  second  wife,  the  defendant  Sarah,  conveyed  by  deed,  as 
a  voluntary  gift,  to  one  of  the  sons  of  his  daughter,  a  farm  of 
about  169  acres  of  land,  valued  at  from  $8,000  to  $10,000,  and  in 
like  manner  they  also  conveyed  to  the  husband  of  the  plaintiff 
a  house  and  lot  valued  at  $600,  and  he  transferred  to  the  plaintiff 
bank  stock  and  a  mortgage  aggregating  in  value  $1,750.  Under 
the  will  something  over  $5,000  will  pass  to  the  daughter  and  her 
two  sons.  The  total  value  of  the  property  which  the  daughter, 
her  husband,  and  sons  received  from  William  Babylon,  in  his 
lifetime  after  his  second  marriage,  and  under  his  will  after  his 
death,  is  nearly  $18,000.  The  daughter^  suing  by  one  of  her 
sons  as  next  friend,  now  seeks  to  have  the  convevance  and  the 
transfers  made  to  the  second  wife  in  lieu  of  dower,  as  declared 
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in  the  will^  set  aside^  to  the  end  that  the  single  bill  for  $26^500 
may  be  paid  out  of  the  proceeds  of  their  sale  and  collection, 
though  thereby  the  widow,  who  voluntarily  parts  with  her  poten- 
tial dower  right  in  the  farm  given  to  one  of  the  plaintiff's  sons  and 
her  potential  dower  right  in  the  house  given  to  the  plaintiff's  hus- 
band, in  total  ignorance  of  the  existence  of  the  alleged  single  bill, 
would  be  stripped  of  every  vestige  of  interest  in  William  Baby- 
lon's estate. 

We  do  not  deem  it  necessary  to  go  into  an  e^tamination  of  the 
facts  which  throw,  to  say  the  least,  grave  suspicion  around  the 
genuineness  of  the  single  bill,  because  there  are  other  grounds 
upon  which  the  decree  dismissing  the  bill  and  denying  the  relief 
sought  by  the  plaintiff  must  be  aflirmed.  The  answer  denies  that 
this  conveyance  and  these  transfers  to  Sarah  Babylon  which  are 
now  attacked  and  assailed  were  made  under  the  dominion  of  an 
undue  influence,  or  with  an  intent  to  hinder  or  delav  the  cred- 
iters  of  William  Babylon,  and  it  further  denies  that  they  operate 
to  so  hinder  or  delay  such  creditors.  It  also  denies  that  the  de- 
cedent was  a  debtor  of  the  plaintiff.  If,  conceding  that  William 
Babylon  made  his  mark  to  the  single  bill,  it  nevertheless  appears 
with  sufficient  clearness  and  certainty  from  the  evidence  that 
there  was  no  consideration  to  support  the  obligation,  then,  as  is 
perfectly  obvious,  the  single  bill  does  not  establish  a  debt  which 
constitutes  the  plaintiff  a  creditor  of  her  father;  and  if  she  be  not 
a  creditor,  she  has  not,  apart  from  all  other  objections,  a  standing 
in  a  Court  of  Equity  to  impeach  the  transactions  which,  as  cred- 
itor, and  only  as  creditor,  she  seeks  to  nullify.  Now,  there  is  not 
the  faintest  trace  of  evidence  in  the  somewhat  lengthy  record  be- 
fore us  to  indicate  that  Sarah  Babylon  exerted  or  attempted  to 
exert  an  undue  or  forbidden  influence  over  her  aged  husband. 
The  mere  inequality  of  their  ages  furnishes,  of  itself,  without 
more,  no  ground  to  base  even  a  conjecture  of  undue  influence  on, 
when  it  is  remembered,  as  the  testimony  shows,  that  William 
Babylon  was,  though  feeble  in  body,  a  self-willed  and  rather 
strong-minded  man.  This  feature  of  the  controversy,  in  the  ab- 
sence of  any  evidence  bearing  upon  it  calls  for  no  further  com- 
ment. 

While  a  husband  can  not,  by  voluntary  transfers  and  convey- 
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ances  to  his  wife^  lawfully  strip  himfielf  of  his  property  to  the 
prejudice  of  his  creditors,  a  wife  to  whom  transfers  are  made  in 
lieu  of  a  potential  right  of  dower,  and  who  has  relinquished  her 
inchoate  dower  in  other  property  on  the  faith  of  the  validity  of 
such  transfers,  can  not  be  treated  as  a  mere  volunteer,  entitled 
to  no  consideration  at  the  hands  of  a  Court  of  Equity.  Her  in- 
choate right  of  dower  in  lands  is  a  substantial  and  valuable  in- 
terest, which  will  be  protected  and  preserved  to  her,  though  it 
is  not  such  a  right  as  may  be  bargained  and  sold.  {Reiff  v.  Horst^ 
55  Md.  42.)  Nevertheless  its  release  by  the  wife  may  consti- 
tute, even  against  the  husband's  creditors,  a  valuable  considera- 
tion for  a  valid  payment  to  her  by  him  of  such  a  sum  as  a  Court 
of  Equity  may,  in  a  given  case,  deem  reasonable.  {Reiff  v.  Horstj 
supra. )  And  as  to  personal  property,  though  the  husband  may 
lawfully,  as  against  his  wife,  dispose  of  it  during  his  life,  yet  she 
is  fio  far  interested  in  it  that  he  can  not  part  with  it  to  her  detri- 
ment, if  the  transaction  be  but  colorable,  or  be  attended  by  cir- 
cumstances indicative  of  fraud  upon  her  rights.  {Hays  v.  Henry ^ 
1  Md.  Ch.  887;  Feighy  v.  Feigley,  7  Md.  562;  Sanborn  v.  Lang 
41  id.  118;  Rahbitt  v.  OaiUier,  67  id.  94;  8  Atl.  744.)  A  widow 
to  whom  a  bequest  is  made  by  her  husband  in  lieu  of  dower  does 
not  take  as  a  donee  or  volunteer,  but  as  a  meritorious  purchaser 
and   contractor.      {Durham  v.   RhodeSj  23    Md.    242.)      Hence, 

when  such  a  bequest  to  her  is  assailed  as  unjust  or  injurious  to 
creditors,  and  in  fraud  of  their  rights,  she  will  be  allowed  full  satis- 
faction for  her  dower.  {IlaWa  Case,  1  Bland,  204  ;  Gibson  v.  Jkfc- 
Oormick,  10  Gill  &  J.  113.)  The  property  transferred  to  the 
second  wife  by  her  husband  in  his  lifetime,  and  declared  by  his 
will  to  be  in  lieu  of  dower,  was  as  effectually  given  in  lieu  of  dower 
as  if  it  had  been  bequeathed  in  the  first  instance  by  the  will. 
There  is  nothing  per  se  fraudulent  in  the  fact  that  it  was  thus 
given,  because  she  took  it,  not  as  a  mere  volunteer,  but,  being  a 
meritorious  purchaser,  she  took  it  for  a  valuable  consideration. 
Whether,  regard  being  had  to  the  rights  of  creditors,  the 
amount  thus  given  in  lieu  of  dower  was  reasonable  or  not  is  an- 
other question,  and  one  which  only  a  creditor  can  raise.  As 
against  the  plaintiff,  if  she  were  not  a  creditor,  William  "Babvlon 
had  the  undoubted  right  to  give  to  his  second  wife  in  his  lifetime. 
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or  by  his  will  after  his  decease,  whatever  he  pleased  that  belonged 
to  him.  This  being  so,  the  underlying  question  in  the  case  re- 
curs: Was  the  plaintiff  in  fact  a  creditor  of  her  father?  There 
is  no  pretense,  apart  from  the  evidence  furnished  by  the  single 
bill,  that  she  was;  and  the  expressed  consideration  of  the  single 
bill  is  disputed  and  assailed.  The  fact  that  the  obligation  is 
under  seal  interposes  no  objection  that  a  Court  of  Equity  can  not 
brush  aside  whenever  it  becomes  necessary  to  investigate  the 
validity  and  the  good  faith  of  any  instrument  which,  in  the  exel^ 
oise  of  its  far-reaching  jurisdiction,  is  properly  brought  before  it. 
The  form  of  an  instrument  can  never  preclude  that  court  from 
looking  beneath  the  surface,  and  inquiring  into  the  real  considera- 
tion, if  any  there  be,  for  which  it  was  given.  This  power  con- 
fessedly existing,  the  inquiry  becomes  one  largely  of  fact,  and 
we  now  turn  for  its  solution  to  the  evidence  contained  in  the 
record. 

Amos  Duttera,  the  husband  of  the  plaintiff,  who,  as  we  have 
said,  attested  the  execution  of  the  single  bill,  was  called  by  the 
plaintiff  as  a  witness  to  prove  that  William  Babylon  made  his 
mark  to  the  instrument.  He  testifies  at  large  as  to  his  having 
drawn  up  the  paper,  as  to  his  having  written  Babylon's  name,  and 
as  to  Babylon  having  made  his  mark.  He  further  testified 
as  to  attesting  the  mark,  and  described  his  delivery  of  the 
single  bill  to  Babylon,  and  Babylon's  delivery  of  it  to  the 
witness's  wife,  the  plaintiff.  He  also  gave  evidence  as  to 
certain  indorsements  found  on  the  back  of  the  single  bill, 
which  purport  to  be  credits  of  payments  thereon.  The  sin- 
gle bill  having  been  thus  identified  by  Duttera,  and  having 
been  filed  as  an  exhibit,  he  was  interrogated  on  cross-examina- 
tion as  to  who  were  present  and  what  was  said  by  Babylon  at  the 
time  the  paper  was  drawn  up  and  signed;  but  these  questions  and 
the  answers  thereto  are  excepted  to  as  not  competent  or  admissi- 
ble, because  not  properly  within  the  scope  of  legitimate  cross-ex- 
amination. These  exceptions  are  not  tenable.  It  was  compe- 
tent to  inquire,  on  cross-examination,  into  the  details  of  the  events 
testified  to  in  chief  by  the  witness,  and  to  develop  and  unfold  the 
whole  transaction,  about  which  he  had  been  interrogated  but 
partially.     One  of  the  main  purposes  of  a  cross-examination  is 
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to  elicit  sucli  parts  of  a  transaction  imperfectly  or  not  fully  dis- 
closed as  may  qualify  or  explain  that  portion  of  it  which  has  been 
given,  so  that  the  whole  and  entire  occurrence  may  be  exhibited 
precisely  as  it  took  place.  To  allow  the  witness  merely  to  state 
such  facts  as  tended  to  support  the  theory  of  the  party  who  calls 
him,  and  then  to  preclude  an  inquiry  into  other  events  forming 
part  of  the  same  transaction,  might,  and  probably  would,  result 
in  suppressing  or  stifling,  rather  than  in  laying  bare,  the  truth. 
(1  Greenl.  Ev.  §  446;  Howard  v.  Oppenheimer^  25  Md.  367; 
Griffith  V.  Diffenderffer^  50  id.  478.)  Upon  cross-examination 
the  witness  testified  that,  "just  before  the  single  bill  was  drawn 
up,  a  conversation  which  led  to  its  execution  took  place  between 
himself,  his  wife,  and  her  father.  In  this  conversation  William 
Babylon  spoke  about  marrying  again,  whereupon  his  daughter, 
the  plaintiff,  said:  'Father,  I  am  surprised  at  your  thinking 
about  getting  married  so  soon  after  mother's  death.  The  best 
thing  we  can  do  is  to  make  a  settlement.'  Her  father  then  asked 
her  what  she  wanted,  and  she  replied:  'Twenty-six  thousand 
dollars  from  mother  and  Johnny,  and  five  hundred  dollars  for  the 
year  Amos  and  I  worked  for  you  and  never  received  any  pay.' 
To  which  William  Babylon  made  answer:  'I  think  that's  pretty 
steep,  and  I  have  made  up  my  mind  that  I  would  not  give  away 
any  of  my  estate  during  my  lifetime.'  Whereupon  the  plaintiff 
said :  'That  is  not  what  you  promised  mother.  Give  me  your 
obligation,  and  I  will  not  press  the  payment  of  it  during  your  life- 
time.' He  said:  'That  is  a  horse  of  another  color.'  And  then 
the  single  bill  was  drawn  up,  and,  when  it  was  read  to  him,  Baby- 
lon remarked,  'Now  I  can  spend  as  much  money  as  I  please,  and 
be  my  own  master.'"  When  the  witness  was  asked,  "What  was 
the  object  in  view  in  taking  this  note?"  he  answered,  "Just  to  get 
what  he  promised  his  wife  to  give  his  daughter."  And  when 
asked  how  the  amount  of  $26,000  was  ascertained,  he  said,  "Mrs. 
Duttera  and  myself  estimated  his  property  at  $39,000,  and  esti- 
mated $26,000  to  be  two-thirds  of  that." 

!N'ow,  it  is  perfectly  obvious  that  the  amount  fixed  in  this  single 
bill  as  the  amount  now  claimed  by  Mrs.  Duttera  to  be  due  to  her 
by  her  father  represented  no  indebtedness  by  him  to  her  at  all. 
A  rough  estimate  oflBabylon's  worth  was  evidently  made,  and  the 
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obligation  was  drawn  up  for  two^thirds  of  that  amount,  not  be* 
cause  that  sum  or  any  other  was  really  due,  but  because  the 
daughter  and  her  husband  assumed  that  the  daughter  would  be 
entitled  to  that  proportion  of  her  father's  estate,  and  they  were 
both  apprehensive  that  he  would  marry  again,  as  the  testimony 
just  quoted  indicates,  and  that  the  second  wife  might  get  posses- 
sion of  his  property.  That  Babylon  himself  never  supposed 
he  was  contracting  a  debt  is  apparent  from  his  unwillingness  to 
sign  the  paper  until  he  was  assured  its  execution  would  not  inter- 
fere with  his  disposal  of  the  property  as  he  pleased.  The  pre- 
tense that  the  sum  named  in  the  single  bill  represented  the  amount 
which  Babylon  had  received  from  his  first  wife,  and  what  he  prom- 
ised her  to  pay  to  his  daughter,  is  wholly  insufficient  to  constitute 
a  consideration  that  will  support  the  obligation.  If  Babylon  re- 
ceived any  money  from  his  first  wife,  of  which  averment  there  is 
no  evidence  but  the  most  vague  hearsay,  he  received  it  long  be- 
fore the  act  of  1860  was  passed,  and  when,  therefore,  he  had  a 
right  to  treat  it  as  his  own,  Diggs  v.  McCuUough  (69  Md.  592;  16 
Atl.  453) ;  and  he  either  never  promised  her  to  repay  it,  or  hav- 
ing promised,  he  never  did  repay  it,  and  she  died  without  having 
received  it.  If  he  promised  his  first  wife  that  he  would  pay  the 
money  he  received  from  her  to  his  daughter,  that  promise  was 
a  mere  nudum  pactum.  In  either  event  there  was  no  money  due 
to  the  daughter  from  her  mother,  as  the  single  bill  on  its  face  as- 
serts. The  testimony  of  Duttera  utterly  explodes  the  theory  of 
there  ever  having  been  the  relation  of  debtor  and  creditor  between 
Babylon  and  his  daughter,  and  places  her  in  the  attitude  of  claim- 
ing payment  of  a  debt  where  no  debt  is  due. 

But  there  is  another  aspect  of  the  plaintiff's  case  that  ought  not 
to  be  passed  by  without  some  comment.  Knowing,  as  she  did, 
all  the  circumstances  attending  the  execution  of  the  single  bill, 
and  keeping  its  execution  a  profound  secret  from  her  stepmother, 
and  being  aware  that  her  father  believed  he  had  the  perfect  right 
to  spend  his  money,  and  to  do  what  he  pleased  with  the  property, 
notwitstanding  she  held  the  bond,  she  permitted  him  to  give  to 
herself,  her  husband,  and  her  sons,  in  his  lifetime,  nearly  $12,000 
worth  of  property,  in  a  lare^e  part  of  which  would  have  been  in- 
cluded the  dower  right  of  the  second  wife,  had  she  not  united  in 
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the  deeds,  and  then,  after  his  death,  while  holding  cm  to  what  she 
thus  received,  she  is  endeavoring  to  strip  his  widow  of  every 
farthing  given  to  her  in  Ueu  of  the  very  dower  right  which  the 
second  wife  relinquished  to  the  plaintiff's  husband  and  son.  Such 
an  attempt  does  not  commend  itself  to  a  Court  of  Equity.  As, 
then,  the  appellee  does  not  hold  without  a  consideration  or  in 
the  capacity  of  a  volunteer  the  property  which  she  received  from 
her  husband,  and  as  the  appellaott  is  not  and  never  was  a  creditor 
of  her  father,  the  Circuit  Court  for  Carroll  county  was  clearly 
right  in  dismissing  the  bill  of  complaint,  and  in  refusing  to  grant 
the  relief  prayed  imder  it  This  being  the  conclusion  to  which 
we  have  come,  we  affirm  the  decree  appealed  from. 
Decree  affirmed,  with  costs  above  and  below. 


Cowing  vs.  Dodge. 

[Bupreme  Court  of  Bhode  Island,  85  Atl.  Hep.  809;  July  25,  1806.] 

Estates  devised — ^Rule  in  Shelley's  case. 

A  devise  creating  a  beneficial  interest  for  life,  with  power  in  the  devisee  U^ 
direct  an  ultimate  disposition  of  the  property  after  his  death,  and  in  de- 
fault of  such  testamentary  disposition,  then  over  to  the  heirs  at  law  of  the 
devisee,  is  valid,  and  this  validity  is  not  impaired  by  the  fact  that  the 
management  of  the  property  is  subject  to  the  discretion  of  a  trustee.  Such 
a  state  of  facts  calls  for  the  application  cf  the  rule  in  Shelley's  case,  and 
carries  an  equitable  fee  in  the  estate  held  by  the  trustee. 

Action  to  terminate  a  trust 

Arthur  Gushing^  for  complainant 

Albert  K  OreetiCj  for  respondent 

Stiness,  J. — The  will  of  Martin  K.  Cowing  gave  real  and 
personal  property  in  trust  to  pay  two  legacies  of  $500  each,  to  pay 
taxes  and  make  improvements,  and  to  hold  the  residue  to  pay  from 
time  to  time  all  or  such  parts  of  the  income  of  said  property  as  the 
trustee  might  think  proper  to  the  testator's  son,  the  complainant, 
Vol.  1—52 
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and  upon  his  death  to  convey  the  property  as  the  complainant 
should  direct  in  his  will,  or,  in  default  thereof,  to  his  heirs.  The 
legacies  having  been  paid,  the  complainant  brings  this  bill  to 
terminate  the  trust.  If  the  complainant  has  the  equitable  fee 
in  the  estate,  he  is  entitled  to  a  conveyance  of  the  legal  estate, 
unless  there  is  some  reason  for  its  reteniioii.  {Taylor  v.  Taylor^ 
9  R.  I.  119.)  The  devise  gives  to  the  complainant  a  beneficial 
interest  for  life,  subject  to  the  discretion  of  the  trustee,  with  power 
in  the  complainant  to  direct  its  disposition  by  will  after  his  death, 
and,  in  default  thereof,  to  his  heirs  at  law.  Such  provisions  are 
within  the  rule  in  Shelley's  case,  and  carry  an  equitable  fee  in  the 
estate  held  by  the  trustee.  {Tillinghast  v.  Coggeshall,  7  R  L 
388;  Angell,  Petitioner,  13  id.  630.  See,  also,  Sprague  v. 
Sprague,  id.  701;  Bucklin  v.  Creighion,  18  id.  325;  27  Atl. 
221;  Faton  v.  Tillinghast^  4  R.  L  276.)  No  reason  appearing 
in  the  will,  or  otherwise,  why  the  trust  should  be  retained,  the 
complainant  is  entitled  to  have  it  terminated  by  a  conveyance  of 
the  legal  estate  held  by  the  trustee,  and  a  decree  to  that  effect 
may  be  entered. 


Note.— ON  THE  RULE  IN  SHELLEY'S  CASE. 

a.  The  rule  stated. 

b.  Basic  principle  of  the  rule. 

c.  Origin  and  history. 

d.  Judicial  vindications  of  the  rule. 

e.  Force  and  effect  of  the  word  **  heirs." 

f .  Analysis  of  Mr.  Hayes. 

g.  Of  Chiet  Justice  Gibson. 

h.  Regarded  as  a  rule  of  property. 

a.  Bale  In  Shelley's  ease  stated.— This  celebrated  decision,  which  has 
agitated  the  legal  minds  of  two  centuries,  is  very  generally  discredited  in  the 
United  States.  In  most  of  them  it  is  a  mere  tradition,  although  Pennsylvania, 
Maryland,  Indiana,  and  provisionally  Vermont,  still  cling  to  a  semblance  or 
shadow  of  the  rule.  It  is  exceedingly  doubtful  if  any  Equity  Court  in  this 
country  would  enforce  its  provisions  in  an  extreme  case,  and  it  is  certain  that 
It  is  very  generally  regarded  rather  as  a  rule  of  construction  than  as  a  rule  of  law; 
that  is  to  say,  its  rigors  are  abated  in  all  instances  when  its  enforcement  would 
contravene  the  manifest  intention  of  the  testator.  (Millet  v.  Ford,  109  Ind. 
159;  Belslay  y.  Engle,  107  111.  183  :  Henderson  v.  Henderson,  64  Md.  185; 
Austin  Y.  R.  R.  Co.,  45  Vt.  215.) 
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Where  a  deed  or  a  will  uses  the  word  "heirs,"  and  uses  it  in  its  ordinary 
legal  signification,  a  fee  is  vested  in  the  first  taker.  This  is  the  effect  and 
and  force  of  the  rule  in  Shelley's  case  (1  Co.  88),  and  that  rule  enters  into  our 
law  as  a  rule  of  property.  (Sorden  v.  Gatewood,  1  Ind.  197;  Doe  v.  Jackman, 
5  id.  288  ;  SicelofiT  y.  Redman,  26  id.  262  ;  Gonzales  v.  Barton,  45  id.  295  ; 
Maxwell  v.  Featherston,  83  id.  889.) 

b.  Basic  principle  of  the  rale.— The  rule  in  Shelley's  case  is  based  upon 
the  idea  that  there  is  in  the  mind  of  the  maker  of  the  instrument,  that  comes 
under  its  operation,  two  intents,  one  a  paramount  or  general,  or  legal  intent  as 
it  is  called,  and  the  other  a  particular  or  prescribed  intent,  and  if  both  intents 
can  not  have  effect,  the  latter  must  yield  to  the  former.  (See  the  question  dis- 
cussed by  Pbabson,  J.,  in  Ward  v.  Jones,  5  Ired.  Eq.  400;  see,  also,  the  au- 
thorities cited  in  the  case  96  N.  C.  548.) 

It  is  a  rule  of  construction,  that  when  technical  words  or  phrases  are  used, 
nothing  else  appearing,  they  must  be  taken  in  their  technical  sense,  and  when 
the  word  "  heirs,"  or  "  heirs  of  the  body"  are  used  alone,  without  anything  to 
show  that  they  were  not  so  intended,  the  technical  meaning  must  prevail,  be- 
cause, standing  alone,  there  can  be  no  other  certain  meaning  given  to  them  ; 
but  it  has  been  held  and  is  settled  in  North  Carolina  that  superadded  words, 
'*  equally  to  be  divided,"  and  like  qualifying  words  which  show  that  they 
were  not  used  in  a  technical  sense,  will  prevent  the  operation  of  the  rule  in 
Slielley's  case.  (Mills  v.  Thome,  95  N.  C.  862,  and  authoriUes  there  cited  ; 
Cbami>ers  v.  Payne.  6  Jones's  £q.  276.    See  Rice's  Amer.  Probate  Law,   169.) 

c.  Origin  and  history  of  the  rale  in  Shelley's  ease.— The  Shelleyite 
controversy  in  the  time  of  Queen  Elizabeth  has  become  historical,  and  it  is 
extremely  doubtful  if  the  legal  arena  has  ever  witnessed  a  more  protracted  or 
virulent  discussion,  or  one  that  has  enlisted  a  more  formidable  array  of  talent 
or  elicited  more  critical  acumen  and  analysis. 

The  earliest  intelligible  decision  upon  the  subject,  however,  is  to  be  found 
in  the  case  of  the  Provost  of  Beverly,  in  the  time  of  Edward  HI.  and  reported 
in  the  Year  Books,  in  which  the  rule  is  substantially  declared  as  in  Shelley's 
Case.  Various  theories  have  been  suggested  as  furnishing  a  foundation  for 
the  rule  in  the  first  instance;  some  authors,  with  much  plausibility,  tracing  it 
to  the  same  principle  which  applied  orisrinally  to  "heirs"  when  used  in  a  con- 
veyance. *'  It  was  at  first  understood  that  in  case  of  such  a  limitation  the 
estate  was  in  fact  to  go  the  heirs  of  the  grantee  named;  that,  though  he  had  a 
right  to  enjoy  it  during  life,  he  had  no  right  to  cut  off  the  descent  by  aliena- 
tion; and  that  when,  therefore,  the  word  'heirs'  in  the  progress  of  estates, 
came  to  be  regarded  as  a  mere  term  of  limitation,  giving  the  grantee  a  com> 
plete  ownership,  with  an  unrestricted  right  of  alienation,  it  was  not  easy  to 
distinguish  between  a  case  where  the  limitation  was  to  one  and  his  heirs,  and 
that  where  it  was  to  him  for  life,  and  after  his  death  to  his  heirs;  the  effect  at 
common  law  being  the  same  in  both  forms  of  limitation."  <2  Washb.  Real 
Prop.  647;  Wms.  Real  Prop.  254.)  Nor  does  it  seem  that  this  result  worked 
any  particular  hardship  to  the  heir,  as  in  those  days  ready  money  was  ex- 
tremely scarce,  and  the  alienation  of  lands  assumed  the  form  of  perpetual 
leases,  granted  in  consideration  of  certain  services  or  rents  reserved  to  the 
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grantor  and  his  heirs;  and,  as  such  services  and  rents  descended  to  the  hdr,  it 
was  not  so  great  a  disad vantage  to  him  as  at  first  might  he  supposed.  (Wms. 
Real  Prop.  89.) 

Blacksione  says:  "Another  foundation  of  the  rule  probably,  was  laid  in  a 
principle  diametrically  opposite  to  the  genius  of  feudal  institutions,  namely,  a 
desire  to  facilitate  the  alienation  of  land,  and  to  throw  it  into  the  track  of 
commerce  one  generation  sooner,  by  vesting  the  inheritance  in  the  ancestor.'^ 
(See,  also,  Rawle's  note,  Wms.  Real  Prop.  d68.) 

d.  Judicial  Tindicatlons  of  the  rale.— In  Polk  y.  Faris  (80  Am.  Dec. 
400),  Rbbsb,  J.,  in  a  very  able  opinion  in  the  vindication  of  the  rule,  uses  this 
language:  "  It  is  a  rule  of  canon  and  property,  which  so  far  from  being  at  war 
with  the  genius  of  our  limitations,  or  with  the  liberal  and  commercial  spirit  of 
the  age,  which  alike  abhor  the  locking  up  and  rendering  inalienable  real  prop> 
erty  and  other  property,  seems  to  be  in  perfect  harmony  with  both.  It  is  owing, 
perhaps,  to  this  circumstance,  Uiat  the  rule,  a  Gk)thic  column  found  among  the 
remains  of  feudality,  has  been  preserved  in  all  its  strength  to  aid  in  sustaining 
the  fabric  of  the  modem  social  system." 

In  Hileman  v.  Bouslaugh  (58  Am.  Dec.  474),  the  distinguished  Chief  Justice 
Gibson  says:  "Though  of  feudal  origin,  it  is  not  a  relic  of  barbarism,  or  a 
part  of  the  rubbish  of  the  dark  ages,"  etc.  It  has  other  than  feudal  objects,  to 
wit,  the  unfettering  of  estates,  by  vesting  the  inheritance  in  the  ancestor  and 
making  it  alienable  a  generation  sooner  tlian  it  otherwise  would  be. 

That  this  result  accords  most  thoroughly  with  the  general  tendency  of  juri- 
dical evolution  is  apparent  from  the  progress  of  the  law,  and  the  gradual  fall- 
ing away  of  entails  and  other  restraints  on  alienation,  from  the  times  of  Henry  I 
to  the  present.  It  seems  clear  that  in  a  highly  complex  statA  of  society,  with 
greatly  diversified  industries  and  immense  commercial  activities,  it  would  be 
desirable  to  remove  every  clog  on  the  free  and  easy  alienability  of  all  kinds  of 
property,  and  that  such  has  been  the  spirit  of  the  legislation  in  this  state  is 
manifest  from  a  perusal  of  the  various  statutes  enacted  upon  the  subject.  We 
are  not  unaware  of  the  fact  that  in  some  of  the  states  the  rule  has  been  par* 
tially,  if  not  wholly  abolished.  Such  legislation  was  probably  influenced  by 
the  presumed  lack  of  conformity  with  the  supposed  intention  of  the  grantor  or 
testator.  But  to  this  it  has  heen  answered  that  "when  a  case  arises,  fulfilling 
tlie  requirements  for  the  application  of  the  rule,  it  is  not  against  the  intention 
of  the  testator.  It  is  only  applicable  when  the  intention  of  the  testator  has 
been  discovered  by  tlie  ordinary  canons  of  descent.  (2  Fearne,  Remainders.  § 
484.)  • '  The  rule  is  not  a  means  to  discover  the  intention  of  the  grantor  or  tes- 
tator, but  supposing  the  intention  ascertained,  the  rule  controls  it.  so  far  as  it 
is  repugnant  to  the  policy  of  the  law,  giving  effect  to  the  general  and  legal, 
rather  than  the  more  particular  and  prescribed,  intent.  The  party  making 
such  a  limitation  has  in  its  mind  two  purposes  which  are  legally  in  conflic*. 
One  is  to  give  the  ancestor  only  a  life  estate,  the  other  to  limit  the  land  to  his 
heirs  collectively,  and  in  indefinite  succession.  These  two  intents  can  not 
stand  together  without  more  or  less  of  general  mischief  to  the  public  welfare; 
and  the  rule  prevails  simply  to  subordinate  the  particular  and  apparently  less 
important  design,  of  limiting  the  ancestor's  interest  to  a  life  estate  to  the  more 
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comprehenslTe  and  probably  preferred  pnrpose  of  transmittiDg  the  inheritance 
in  the  manner  indicated."  (2  Minor,  Inst.  805,  cited  with  approval  in  Leath- 
ers Y.  Gray,  96  N.  C.  548.) 

e.  Force  and  effect  of  the  word  **  heirs."— Theoretically  the  rule  is  this: 
When  an  estate  of  freehold  is  limited  to  a  person,  and  in  the  same  instrument 
there  is  a  limitation,  either  mediate,  or  immediate,  to  his  heirs  or  the  heirs  of 
his  body,  the  word  ''heirs*'  is  to  be  taken  as  a  word  of  limitation,  or,  in  other 
words,  the  ancestor  takes  the  whole  estate  comprised  in  these  words,  if  it 
be  to  the  heirs  of  his  body,  a  fee  tail;  if  to  his  heirs,  a  fee  simple.  (1  Powell 
on  Devises,  429.) 

By  force  of  the  rule,  the  ancestor  took  the  whole  estate,  and  the  heirs,  if 
they  took  at  all,  could  only  take  by  descent,  which  of  course  might  be  barred 
by  grant  or  devise.  The  technical  legal  principle  of  the  rule  was  that  the 
words  '*heirs"  or  ''heirs  of  the  body"  created  a  remainder  in  fee  or  in  tail, 
which  the  law,  to  prevent  an  abeyance,  vested  in  the  ancestor,  who  is  tenant 
for  life;  and  by  the  conjunction  of  the  two  estates,  he  become  tenant  in  fee  or 
in  tail. 

The  word  heirs  had  to  be  used  to  make  the  rule  applicable,  and  the  estate  of 
the  ancestor  had  to  be  a  freehold.  The  words  "lawful  issue"  have  been  held 
to  have  as  extensive  a  signification  as  heirs  of  the  body.  (Einsland 
V.  Rapelyea,  8£dw.  Ch.  1.)  If  the  heirs  were  designated  nominatim  or  as  a  class, 
the  rule  did  not  apply,  nor  if  the  person  to  take  the  first  estate  was  deceased. 
(Brunt  V.  Gelston,  2  Johns.  Gas.  884.)  The  rule  was  also  often  relaxed  in  inter- 
preting wills  and  marriage  settlements,  and  in  executory  trusts.  (Tallman  v. 
Wood,  26  Wend.  9.)  If  the  word  "issue"  was  defined  as  referring  to  a  certain 
class,  as  issue  living  at  the  time  of  the  devisee's  death,  or  "children,"  the  rule 
did  not  apply.  (4  Paige,  845;  id.  298;  8  Sandf.  Ch.  64;  Christie  v.  Phyfe,  19 
N.  T.  844;  Post  v.  Post,  47  Barb.  72;  8  Wend.  508;  Campbell  v.  Rawden,  18 
N.  T.  412.)  The  origin  and  polity  of  the  rule  arose  from  the  feudal  tenure, 
which  favored  descents,  among  other  reasons,  because  if  the  heirs  took  as  pur- 
chasers, the  lord  would  be  deprived  of  certafa  feudal  incidents.  By  reflecting 
on  this  theory  of  the  rule,  the  rule  itself  is  easily  remembered.  Upon  the 
abolition  of  feudal  tenures,  the  reason  for  the  rule  no  longer  existed,  but  the 
rule  itself  remained. 

f.  Analysis  of  Mr.  Hayes.— "The  rule  assumes  and  founds  itself  upon  two 
pre-existing  circumstances — a  freehold  in  the  ancestor,  and  a  remainder  to  the 
heirs.  The  absence  of  either  of  these  ingredients  repels  the  application  of  the 
rule;  their  concurrence  irresistibly  invites  it.  When  the  rule  supposes  the 
second  limitation  to  be  a  remainder,  it  plainly  excludes:  1,  The  case  of  limita- 
tions of  differing  in  quality,  the  one  being  legal  and  the  other  equitable;  2,  The 
case  of  limitations  arising  under  distinct  assurances;  and,  8,  The  case  of  an  ex. 
ecutory  limitation,  by  way  of  devise  or  use,  and,  consequently,  upon  principle, 
the  case  of  a  limitation  arising  under  an  appointment  of  the  use;  but  authority 
seems  to  have  established  an  anomalous  exception  in  regard  to  appointments. 
Again,  as  the  second  limitation  must  be  a  remainder  to  the  heirs,  it  follows 
that,  with  limitations  to  sons,  children,  or  other  objects,  to  take,  either  as  in- 
dividuals or  as  a  class,  under  what  is  termed  a  ducriptio  penanm,  as  distin- 
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fgutohed  from  a  limitation  embracing  the  line  of  inheritable  succession,  the  rule 
has  no  concern  whatever.  In  order  to  find  whether  the  second  limitation  is  a 
remainder  to  the  heirs  or  not,  we  must  resort  to  the  general  rules  and  principles 
of  law.  The  rule  being  a  maxim  of  legal  policy,  conversant  with  things, 
and  not  with  words,  applies  whenever  judicial  exposition  determines  that  heirs 
are  described,  though  informally,  under  a  term  correctly  descriptive  of  other 
objects,  but  stands  excluded  whenever  it  determines  that  other  objects  are  de> 
scribed,  though  informally,  under  the  term  heirs.  Thus,  even  the  word  chil- 
dren, aided  by  the  context,  or  the  word  issue,  uncontrolled  by  the  context,  may 
have  all  the  force  of  the  word  heirs,  and  then  the  rule  applies;  while  the  word 
heirs,  restrained  by  the  context,  may  have  only  the  force  of  the  word  children, 
and  then  the  rule  is  utterly  irrelevant.  These  are  preliminary  questions,  purel> 
of  construction,  to  be  considered  without  any  reference  to  the  rule,  and  to  be 
solved  by,  exclusively,  the  ordinary  process  of  interpretation.  This  point,  kept 
steadily  in  view,  would  have  prevented  infinite  confusion. 

"The  operation  of  the  rule  is  twofold:  First,  It  denies  to  the  xemainder 
the  effect  of  a  gift  to  the  heirs;  Secondly,  it  sittributes  to  the  remainder  the 
effect  of  a  gift  to  the  ancestor  himself.  It  is,  therefore,  clear  that  the  rule  not 
only  defeats  the  intention,  but  substitutes  a  legal  intendment  directly  opposed 
to  the  obvious  design  of  the  limitation.  A  rule  which  so  operates  can  not  be  a 
rule  of  construction.  As  a  consequence  of  transferring  the  benefit  of  the  re 
mainder  from  the  heirs,  who  are  unascertained,  to  the  ancestor,  who  is  ascer- 
tained, the  inheritance,  limited  in  contingency  to  the  heirs,  may  become  vested 
in  the  ancestor;  and  as  another  consequence  of  the  same  process,  the  ancestor's 
estate  of  freehold  may  merge  in  the  inheritance." 

"The  obvious  deduction  is  that  in  no  case  does  the  rule  disturb  the  particu> 
lar  estate  of  freehold  in  the  ancestor,  which  estate  is  left  to  the  uncontrolled 
operation  of  ordinary  principles,  merging,  or  not  merging,  according  as  the  re- 
mainder, transferred  by  the  rule  from  the  heirs  to  the  ancestor,  is  absolute  or 
conditional,  proximate  or  remote.  The  estate  of  freehold  is  a  circumstance 
without  which  the  rule  is  dormant;  but  the  rule,  when  called  into  action,  exerts 
its  force  on  the  remainder  alone.  Why  that  circumstance  was  selected,  we  can 
only  conjecture.  It  is  affirmed,  indeed,  that  a  limitation  to  A.  for  life,  with  re- 
mainder to  his  heirs,  is  in  truth  the  same  thing  as  a  limitation  to  A.  and  his 
heirs.  In  the  simple  cases  thus  put,  the  effect,  under  the  rule,  aided  by  the 
doctrine  of  merger,  is  the  same,  but  surely  the  import  is  not  the  same.  And 
how  unsatisfactory  does  this  reasoning  appear  when  it  is  recollected  that  the 
rule  equally  applies  where  the  gift  is  to  A.  for  life,  remainder  (interposed),  to 
B.  for  life,  remainder  to  the  heirs  of  A. :  or,  to  A.  pur  autre  vie,  remainder  to 
the  heirs  of  A.;  or,  A.  durarUe  vidutitae,  remainder  to  the  heirs  of  A.;  or,  to  A. 
in  tail,  remainder  to  the  heirs  of  A.  etc. — cases  which  need  only  be  mentioned 
in  order  to  destroy  the  theory  that  would  form  a  fee  by  the  union  of  the  two 
limitations.  It  is  an  error,  and  the  fruitful  parent  of  errors,  to  affirm  that  the 
limitations  unite  or  coalesce  under  the  rule,  which  has  discharged  its  office  by 
simply  substituting  the  ancestor  for  the  heirs  in  the  second  limitation. 

'*  When  the  ordinary  rules  of  construction  have  ascertained  the  co-existence 
of  a  freehold  in  the  ancestor  with  a  remainder  to  the  heirs,  the  simplest  method 
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of  applying  the  rule  is  to  read  the  second  limitation  as  a  limitation  to  the  an- 
cestor himself  and  his  heirs.  This  gives  at  once,  ana  in  every  possible  case, 
the  true  result.  The  effect,  universally  and  constantly,  will  be  the  same  as  if 
the  remainder  had  been  expressly  and  intentionally  limited  to  his  ancestor  aod 
his  heirs — reading  the  words  *  and  his  heirs/  not  (according  to  the  notion  re> 
ferred  to  at  the  close  of  the  preceding  paragraph),  as  words  of  limitation  of  the 
estate  of  freehold  before  expressly  limited  to  him,  but  as  words  of  limitation 
uf  the  estate  in  remainder  attributed  to  him  by  the  rule."  (1  Hayes,  Con  v.,  5th 
ed.,  542-646) 

g.  Of  Chief  Jastiee  Gibson.— In  Hileman  y.  Bouslaugh  (18  Pa.  St.  844), 
Chief  Justice  Gibson,  in  an  able  opinion,  gives  the  rule  a  most  earnest  snpport, 
and  defends  the  policy  of  retaining  it  as  a  part  of  the  American  law  of  real 
property.  *'The  rule  in  Shelley's  case,"  aays  he,  "  ill  deserves  the  epithets  be- 
stowed on  it  in  the  argument.  It  is  part  of  a  system;  an  artificial  one,  it  is  true, 
but  still  a  system,  and  a  complete  one.  *  *  *  It  happily  falls  in  with  the 
current  of  our  policy.  By  turning  a  limitation  for  life,  with  remidnders  to  the 
heirs  of  the  body,  into  an  estate  tail,  it  is  the  handmaid  not  only  of  Taltarum*s 
case,  but  of  our  statute  for  barring  entails  by  a  deed  acknowledged  in  court, 
and  where  the  limitation  is  to  heirs  general,  it  cuts  off  what  would  otherwise 
be  a  contingent  remainder,  destructible  only  by  a  common  recovery.  •  *  • 
It  ia  admitted  that  the  rule  subverts  a  particular  intention  in  perhaps  every 
instance;  for  as  was  said  in  Roe  v.  Bedford  (4  Maule  &  Sel.  868),  it  is  proof 
against  even  an  express  declaration  that  the  heirs  shall  take  as  purchasers.  But 
it  is  an  intention  which  they  can  not  indulge,  consistently  with  the  testator's 
general  plan,  and  which  necessarily  subordinates  to  it.  It  is  an  intention  to 
create  an  inalienable  estate  tail  in  the  first  donee,  and  to  invert  the  rule  of  in* 
terpretation,  by  making  the  general  intention  subservient  to  the  particular  one. 
The  donor  is  no  more  competent  to  make  a  tenancy  for  a  life  a  source  of  in- 
heritable succession,  than  he  is  competent  to  create  a  perpetuity,  or  a  new 
canon  of  descent.  The  rule  \a  too  intimately  connected  with  Vie  doctrine  of 
estates  to  be  separated  from  it  without  breaking  the  ligaments  of  property." 

Under  the  **  rule  in  Shelley's  case,"  where  it  is  iu  force,  the  **  heirs,"  whea 
used,  must  be  held  to  be  a  word  of  limitation,  and  not  of  purchase.  This  rule 
and  its  application  have  been  fully  and  elaborately  considered  and  illustrated 
in  Baker  v.  Scott  (62  111.  86);  Carpenter  v.  Van  Olinder  (127  id.  42;  2  L.  R.  A. 
455);  Hagemann  v.  Hagemann  (129  id.  164). 

h.  Regarded  as  a  rule  of  property.— The  rule  is  said  to  be  a  nile  of  prop- 
erty which  overrides  even  the  expressed  intention  of  the  testator  or  grantor 
that  it  shall  not  operate,  or  which  rather  raises  a  conclusive  presumption  that, 
where  a  devise  or  grant  is  made  to  a  man  and  his  heirs,  the  testator  or  grantor 
intend  to  use  the  word  *'  heirs  "  as  a  word  of  limitation,  and  not  of  purchase. 
Thus,  in  the  language  of  Preston  on  Estates,  quoted  and  adopted  by  us  in  Car- 
penter V.  Van  Olinder  (supra) :  "Neither  the  expressed  declaration,  first,  that 
the  ancestor  shall  have  an  estate  for  his  life,  and  no  longer;  nor,  secondly,  that 
he  shall  have  an  estate  for  life  in  the  premises,  and  after  his  decease  it  shall  go 
to  the  heirs  of  his  body,  and,  in  default  of  such  heirs,  vest  in  the  person  next 
in  remainder,  and  that  the  ancestor  shall  have  no  power  to  defeat  the  intention 
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of  the  testator,  nor,  thirdly,  that  the  ancestor  be  tenant  for  Hf e,  and  no  longer, 
and  that  it  shall  not  be  in  his  power  to  sell,  dispose  or  make  away  with  any 
part  of  the  promises— will  change  the  word  '  heirs '  into  a  word  of  purchase.' 
Bee  7  Am.  Probate  Reports,  68. 


DuRBiN  et  al.  VS.  Redman  et  al. 

[140  Ind.  694 ;  40  N.  E.  Rep.  188.] 

Construction  op  the  word  "heir&" 

In  a  testamentary  devise  reading  as  follows  :  *'  I  devise  and  bequeath  the  en- 
tire remaining  amount  of  my  property,  in  equal  proportions,  to  my  son 
Robert  L.  Redman,  and  my  daughters,  Maria  Baird  and  Virginia  Sicelotf. 
tt  •  •  The  amount  to  Virginia  shall  be  for  her  use  and  benefit  during 
her  lifetime;  then  to  her  heirs  and  their  assigns."  The  word  "  heirs" 
must  be  construed  to  mean  the  heirs  generally  of  the  daughter,  Virginia, 
and  is  not  designed  to  limit  the  inheritance  of  her  children,  especially  in 
view  of  the  fact  that  she  was  without  issue  at  the  time  the  will  was  made. 

Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Floyd. 

Hon.  G.  B.  Card  WILL,  Presiding  Judge. 

John  K  Stotsenburg  and  JEvan  R  Stoisenburg,  for  appellants. 

A,  Dowling,  for  appellees. 

Hackney,  J. — Isaac  Kedman  died,  testate,  in  Floyd  county, 
in  1856,  leaving  a  widow,  two  sons,  Eobert  and  William,  two 
daughters,  Maria  Baird  and  Virginia  Siceloff,  and  a  grandson, 
Henry  C.  Kedman,  for  each  of  whom  provision  was  made  by  his 
will,  which  will  is  copied  in  full  in  the  case  of  Siceloff  v.  Redman 
(26  Ind.  251).  After  certain  specific  devises  and  bequests,  the 
following  disposition  was  made :  ^^I  devise  and  bequeath  the  entire 
remaining  amount  of  my  property,  in  equal  proportions,  to  my 
son  Robert  L.  Bedman,  and  my  daughters  Maria  Baird  and 
Virginia  Siceloff.  ♦  *  *  The  amount  to  Virginia  shall  be 
for  her  use  and  benefit  during  her  lifetime;  then  to  her  heirs  and 
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their  assigns."  By  further  provisions  of  the  will,  it  was  held  in 
the  case  cited,  an  executory  trust  in  the  executors  was  created, 
with  power  to  sell  the  real  estate  of  which  the  testator  died  seized, 
and  to  purchase  other  lands  with  which  to  fill  the  provisions  of  the 
will.  The  real  estate  involved  in  this  suit  was,  under  said  exe- 
cutory trust,  and  pursuant  to  said  decision,  conveyed  to  "Virginia 
Siceloff,  for  her  use  and  benefit  during  her  lifetime,  and  then  to 
her  heirs  and  their  assigns,  in  manner  and  form  as  prescribed 
by  item  fourth  of  the  last  will  of  Isaac  Kedman,  deceased." 
Thereafter  the  husband  of  Virginia  Siceloff  died,  and  in  the  year 
1872  she  married  William  S.  Durbin.  In  December,  1890,  she 
died,  kaving  her  husband,  Durbin,  surviving,  but  leaving  no 
child  or  descendants  of  a  child  and  neither  father  nor  mother  sur- 
viving her.  In  April,  1891,  said  William  S.  Durbin  departed 
this  life,  leaving  the  appellants  as  his  children  and  only  heirs  at 
law.  This  action  was  by  the  appellants  to  quiet  title  against  the 
appellees,  who  succeeded  in  the  claim  that  they  were  the  owners 
of  said  real  estate,  as  the  descendants  of  said  Isaac  Redman  and 
of  the  brothers  and  sister  of  said  Virginia. 

It  is  conceded  that,  as  decided  in  Siceloff  v.  Redman  {supra), 
the  rule  in  Shelley's  case  has  no  application  to  the  question  here 
presented,  and,  necessarily,  that  said  Virginia  held  but  a  life 
estate  in  said  lands.  It  is  necessary,  therefore,  to  treat  the  word 
"heirs,"  employed  in  the  will  and  the  deed,  as  one  of  purchase, 
and  not  of  limitation.  It  is  manifest  that  William  S.  Durbin  did 
not  take  any  estate  in  these  lands  from  his  wife,  since  she  held  but 
a  life  estate,  and  left  no  interest  to  descend  from  her.  It  is 
equally  manifest  that  the  appellees  can  not  take,  by  the  language 
of  the  will,  from  the  testator,  since  the  direction  of  the  remainder 
is  to  the  heirs,  not  of  the  testator,  but  of  Virginia.  Who,  then, 
stood  in  the  relation  of  the  heirs  to  Virginia?  Much  discussion 
has  been  devoted  to  the  construction  of  the  word  "heirs"  as  fre- 
quently employed  in  the  will,  the  parties  agreeing  that  the  in^ 
tention  of  the  testator  in  the  use  of  the  word  should  control.  Tbo 
appellees  have  contended  that  the  word  was  intended  as  synony- 
mo(is  with  *' children/'  and  as  in  the  common  law  sense;  while 
the  appellants  have  urged  that  it  was  intended  to  include  all  who 
might  stand  in  the  situation  to  take,  under  the  statute,  by  descent 
Vol.  1—68 
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from  Virginia,  if  she  had  died  seized  in  fee.  It  is  argued  that 
under  the  law,  at  the  time  of  the  execution  of  the  will  and  at  the 
death  of  Virginia,  her  husband  would  have  been  her  only  heir. 
In  ascertaining,  therefore,  who  stood  in  the  relation  of  heir  to 
Virginia,  we  have  but  to  determine  whether  the  word  "heirs"^ 
was  employed  by  the  testator  as  the  equivalent  of  the  word  "chil- 
dren." 

By  the  first  item  of  the  will,  it  was  provided  that  the  testator'^ 
wife  should  receive  what  "the  present  law  defines  for  the  widow's 
dower."  By  the  adoption  of  the  word  "dower,"  appellees^ 
learned  counsel  insists  the  testator  must  be  held  to  have  under- 
stood that  the  law  as  it  existed  prior  to  1852  was  still  in  force^ 
and,  with  such  understanding,  that  he  employed  the  word  "heirs," 
in  subsequent  items,  in  the  common  law  sense,  and  as  implying 
those  bom  in  lawful  matrimony,  and  succeeding  "by  descent, 
by  right  of  blood  and  by  act  of  God,"  to  the  estate  of  their  ances- 
tor. It  is  true  that  with  the  act  of  1852  tenancies  in  dower  were 
abolished;  but,  even  to  this  time,  lawyers  and  the  courts  have 
spoken  of  the  provision  for  the  widow,  which  is  in  lieu  of  that 
abolished,  as  a  "dower."  Webster's  International  Dictionary 
defines  "dower"  as  "the  provision  for  a  widow  on  her  husband's 
death;"  and  such  is  the  plain  or  ordinary  and  usual  sense  in 
which  it  is  employed,  though  the  tenancy  in  dower,  or  the  tech- 
nical use  of  the  word,  as  employed  formerly  to  define  a  mere  life 
estate,  has  been  abolished.  The  direction  that  the  provision  in- 
tended for  the  wife  should  be  by  *'the  present  law"  indicates  a 
knowledge  that  the  prior  law  had  been  superseded.  Item  2  of 
the  will  provided  an  estate  for  William  "during  his  life,  and  for 
his  wife,  should  she  outlive  him,  so  long  as  she  remains  a  widow, 
then  to  belong  to  said  William's  heirs  and  their  assigns."  By 
the  third  item,  Henry  C,  the  grandson,  was  given  an  estate  for  his 
life,  and  "then  to  his  heirs  and  assigns."  By  the  fourth  item, 
above  quoted  in  part,  Maria  was  given  an  estate  for  life,  and  "then 
to  her  heirs  and  assigna"  It  is  claimed  that,  in  each  of  the  in- 
stances given,  the  word  ''heira"  was  employed  as  indicating  *Wiil- 
dren,"  and  therefore  disclosing  the  sense  in  which  it  was  used  in 
the  devise  to  Vii^inia.  In  no  instance  does  the  will  disclose  that 
any  devisee  was  possessed  of  children,  and  it  would  be  as  difficult 
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to  discover  the  intention  so  claimed  in  these  instances  as  in  the 
devise  to  Virginia.  By  the  sixth  item  it  was  directed  that  the 
Testator's  real  estate  in  Louisville  should  not  be  disposed  of  with- 
out the  consent  of  the  executors,  but  that  the  rents  should  "be 
divided  between  my  heirs,  according  to  justice,  taking  this,  my 
will,  for  the  criterion  for  division."  By  the  seventh  item  the 
testator  said  *^My  heirs''  shall  not  enforce  a  sale  or  division  of 
the  real  estate  for  ten  years.  It  is  insisted  that,  by  these  provi- 
sions, the  testator  indicated  his  understanding  that  the  word 
"heirs"  meant  "children."  Strictly  speaking,  "heirs"  are  not 
"devisees,"  but  are  those  who  take  by  right  of  blood  and  under 
the  law,  and  not  by  will,  as  devisees.  However,  we  think  it  en- 
tirely certain  that  the  word  "heirs"  was  intended  by  the  testator 
as  having  reference  to  devisees  under  his  will.  If  we  could  limit 
its  application  to  children,  we  might  be  guided  to  the  conclu- 
sion that  the  word  "heirs,"  as  employed  throughout  the  will,  was 
intended  to  mean  "children;"  but,  unfortunately  for  that  con- 
clusion, the  devisees  include  the  widow,  children,  a  grandchild, 
a  daughter-in-law,  and  possible  sons-in-law. 

It  will  be  remembered,  also,  that  in  the  case  of  Siceloff  v.  Red- 
man {supra),  this  court  in  construing  the  will  now  before  us,  !ield 
that  the  word  "heirs,"  employed  in  the  devise  now  under  consid- 
eration, was  a  word  of  limitation,  which  ordinarily  would  have 
admitted  the  rule  in  Shelley's  case;  but  the  application  of  the  rule 
was  denied  only  because  of  the  existence  of  an  executory  trust. 
The  conclusion  then  reached  that  the  word  was  one  of  limitation 
is  not  in  harmony  with  the  idea  that  it  was  employed  to  point  a 
devise  to  children.  It  w-as  and  could  have  been  only  upon  the 
idea  that  the  devise  over  of  the  remainder  in  fee  was  to  heirs  gen- 
erally. By  reason  of  the  peculiar  rule,  with  reference  to  exec- 
utory trusts,  applied  to  this  will,  we  are  now  required  to  hold  a 
devise  to  heirs  generally  as  in  the  sense  of  a  purchase.  The  only 
heir  of  Virginia  to  take  as  a  purchaser  from  the  testator  was  her 
widower.  This  conclusion  leads  to  a  reversal  of  the  judgment 
of  the  Circuit  Court,  and  the  same  is  therefore  reversed,  with  in- 
stmctions  to  sustain  the  motion  for  a  new  trial,  and  for  further 
proceedings  in  accordance  with  this  opinion. 
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Smith  et  cU  vs.  Parsons  et  al. 

[146  N.  Y.  116 ;  40  N.  £.  Rep.  786.] 

Accumulation  of  income — Death  of  minor  legatee& 

Where  a  testator  provides  that  oae-half  of  his  estate  should  be  divided  into  as 
many  shares  as  he  had  children,  and  for  the  inyestment  of  each  share, 
with  a  view  of  applying  interest  thereon,  or  so  much  thereof  as  might  be 
necessary  for  education  and  maintenance  of  that  particular  beneficiary, 

«  and  that  the  surplus,  if  any,  should  be  allowed  to  accumulate  uoUl  the 
majority  of  the  beneflciary,  the  court  held,  that  all  accumulations  of  in- 
come before  the  majority  of  each  beneflciary  vested  beneflcially  in  each 
of  the  children,  but  that  the  time  of  payment  was  postponed  in  each  in- 
stance until  that  particular  child,  whose  share  had  been  invested  so  as 
aforesaid,  should  attain  his  or  her  majority. 

Where  a  minor  dies  for  whose  beneflt  accumulations  of  income  have  been  di- 
rected, it  is  entirely  competent  for  the  testator,  who  created  the  original 
fund  from  which  the  income  is  derived,  to  dispose  of  that  income  or  ac- 
cumulation in  the  same  manner,  provided  that  income  or  accumulation 
has  not  vested  in  the  minor  as  it  was  paid  in. 

Appeal  from  a  judgment  of  the  General  Term  held  in  and  for 
the  first  department     The  facts  are  stated  in  the  opinion. 

/S  P.  NcLah,  for  appellants. 

John  E.  Parsons^  for  respondents. 

B ARTLETT,  J. — Richard  L.  Campbell,  the  testator,  died,  leaving 
a  widow  and  two  daughters,  Martha  and  Kosalie,  both  of  tender 
years.  He  left  a  large  personal  estate,  the  half  of  which  was 
set  apart  in  trust  for  his  wife,  and  the  other  half  given  in  trust  for 
hi&  daughters.  So  much  of  the  provisions  of  the  will  creating 
the  trust  in  favor  of  the  daughters  as  is  material  to  consider 
reads  as  follows,  viz.:  Third.  "I  authorize  and  empower  my 
executors  to  divide  the  other  one  equal  half  part  or  share  of  my 
estate  into  as  many  equal  shares  as  I  may  leave  children  me  sur- 
viving, and  to  invest  and  reinvest  each  share,  and  to  collect  and 
receive  the  interest  of  each  share,  and  to  apply  the  same,  or  so 
mnch  thereof  as  they  may  deem  necessary,  to  the  use  of  the  child 
for  whom  said  share  is  intended,  and  to  accumulate  the  remainder 
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of  said  income  until  the  said  child  shall  attain  the  age  of  twenty- 
one  years,  or  sooner  die,  and  upon  such  child  attaining  the  age 
of  twenty-one  years  to  pay  over  all  accumulations  of  such  income 
to  such  child,  and  thereafter  to  apply  the  income  and  interest  of 
such  share  to  the  use  of  such  child  during  the  remainder  of  his  or 
her  natural  life;  and  upon  the  death  of  such  child  before  or  after 
his  or  her  attaining  the  age  of  twenty-one  years  to  assign,  transfer, 
and  set  over  such  share  to  the  children,  if  any,  of  such  child,  the 
issue  of  a  deceased  child  to  take  the  share  the  parent  would  have 
taken  if  living;  and  in  case  of  the  death  of  any  child  of  mine  leav- 
ing no  issue  him  or  her  surviving  to  assign,  tranrfer,  and  set  over 
the  share  intended  for  such  child  to  my  then  surviving  issue, 
by  representation  and  not  p^  capitcu^^  The  daughter  Martha 
died  under  age,  intestate,  and  unmarried,  leaving  her  sister, 
Kosalie,  surviving,  an  infant  under  the  age  of  fourteen.  At  the 
time  Martha  died,  the  accumulations  of  income  upon  her  share 
of  the  trust  estate  amounted  to  nearly  $37,000,  which  is  claimed 
by  her  mother,  as  administratrix  of  her  estate,  and  is  also  claimed 
by  the  guardian  ad  liism  of  Rosalie,  her  surviving  sister. 

The  single  question  presented  by  this  appeal  is  whether  the 
accumulations  of  income  upon  Martha's  share  vested  as  they  were 
paid  in,  or  was  the  vesting  postponed  until  she  attained  the  age 
of  twenty-one  years?  This  precise  point  has  never  been  directly 
passed  upon  by  this  court,  and  the  opposing  views  of  learned  coun- 
sel have  been  fully  presented.  .Before  considering  the  effect  of 
the  statute  relating  to  the  accumulations  of  personal  property, 
we  will  examine  the  will,  and  ascertain  the  intent  of  the  testator. 
It  will  be  assumed  that  the  testator  did  not  intend  to  die  intes- 
tate as  to  any  portion  of  his  estate.  The  scheme  of  the  will  seems 
to  us  clear,  and  the  testamentary  intent  fully  disclosed.  So  long 
as  both  of  his  daughters  lived,  neither  had  any  interest  in  the 
principal  of  the  estate.  Until  she  attained  her  majority,  she  was 
entitled  to  so  much  of  the  income  of  her  trust  as  was  necessary 
in  the  judgment  of  the  trustees,  and  the  remainder  was  to  be  ac- 
cumulated until  she  attained  the  age  of  twenty-one  years.  At 
that  time  she  was  entitled  to  all  accumulations  of  income,  and 
thereafter  received  the  income  of  the  principal  sum  during  life. 
If  her  sister  died  before  or  after  attaining  the  age  of  twenty -one 
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years,  leaving  no  issue,  the  trustees  were  directed  "to  assign, 
transfer,  and  set  over  the  share  intended  for  such  child  to  my 
then  surviving  issue,"  etc.  The  learned  counsel  for  the  appel- 
lants insists  that  the  words,  "the  share  intended  for  such  child," 
carry  with  them  the  income  not  used  during  minority,  and  that 
the  time  meaning  of  the  will  is  that  the  income  was  designed  for 
the  use  of  the  infant  during  minority,  and  the  surplus  was  in- 
tended for  her  if  she  reached  majority,  but  not  otherwise;  that  un- 
til she  attained  her  majority  she  had  only  a  presumptive  or  condi- 
tional right  to  the  income.  We  are  unable  to  adopt  this  view, 
but,  taking  the  whole  will  together,  we  think  it  was  the  intention 
of  the  testator  that  all  accumulations  of  income  during  infancy 
should  vesft  at  once,  and  only  the  time  of  payment  or  enjoyment 
was  postponed  until  majority.  It  was  obviously  the  intention 
of  the  testator  to  discriminate  between  principal  and  income.  If 
a  child  died,  .the  principal  of  her  share  passed  to  her  issue,  or  to  tes- 
tator's other  issue,  or  to  collaterals;  but  the  income  was  dealt 
with  as  a  distinct  fund.  Until  a  child  died,  she  took  absolutely 
the  entire  income  of  her  share.  When  the  testator,  in  the  event 
of  a  child's  death,  directed  transfer  of  "the  share,"  he  employed 
accurate  language,  used  in  other  portions  of  the  will  to  describe 
the  principal  sum. 

We  do  not,  however,  share  tJie  doubts  expressed  by  the 
learned  General  Term  as  to  the  testator's  power  to  make  such  dis- 
position of  the  accumulated  income  of  an  infant  dying  during 
minority  as  he  might  see  fit.  There  is  no  legal  objection  to  be- 
<iueathing  the  same  to  any  person,  whether  a  minor  or  of  full 
age;  and  such  a  provision  in  a  will  would  not  violate  the  statute 
which  provides  that  accumulations  must  be  for  the  benefit  of 
minors.  When  a  minor  dies,  for  whose  benefit  accumulations 
of  income  have  been  directed,  it  is  competent  for  the  testator  to 
dispose  of  them  in  the  same  manner  as  any  other  portion  of  his 
estate,  provided  they  have  not  vested  in  the  infant  as  paid  in. 
While  we  rest  our  decision  in  this  case  on  the  provisions  of  the 
will,  we  are  also  of  opinion  that  it  is  the  policy  of  the  statute  per- 
mitting the  accumulations  of  personal  property  for  the  benefit 
of  a  minor  (1  Rev.  St.  p.  773,  §  8)  that  they  should  vest  in  the 
infant  beneficially  when  received,  and  it  is  only  payment  over 
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that  ifl  postponed  until  the  expiration  of  the  minority.  This  con* 
struction  of  the  statute  finds  confirmation  in  the  provision  (Id. 
p.  774,  §  5)  to  the  effect  that  when  any  minor,  for  whose  benefit 
a  valid  accumulation  of  the  interest  or  income  of  personal  prop- 
erty shall  have  been  directed,  shall  be  destitute  of  other  sufficient 
means  of  support  or  of  education,  the  chancellor  may  cause  a 
suitable  sum  to  be  taken  from  the  moneys  accumulated,  or  di- 
rected to  be  accumulated,  and  to  be  applied  to  the  support  or 
education  of  such  minor. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Bolton  et  al  vs,  Myers  et  al. 

[146  N.  Y.  257 ;  40  N.  E.  Rep.  787.1 

Sale  under  power  —  Eight  op  executors  to  reimburse- 
ment. 

It  is  entirely  competent  for  executors  acting  under  a  general  power  contained 
in  the  recitals  of  the  will  under  which  they  hold  their  appointment,  to  sell 
the  real  estate  formerly  belonging  to  the  testator,  and  apply  the  avails 
thereof  in  payment  of  the  testator's  debts.  The  proceeds  of  such  sale  ac- 
quired by  the  executors  in  the  exercise  of  the  power  of  sale  conferred 
upon  them  by  the  will  are  regarded  as  personalty  for  aU  purposes  of  ad- 
ministration. 

Executors  are  Justified  in  reimbursing  themselves  out  of  the  proceeds  of  such 
sale  to  the  extent  of  any  sum  pdd  from  their  personal  fund  in  liquidation 
of  the  testator's  debt* 

Appeal  from  a  judgment  of  the  General  Term  of  the  Supreme 
CSourt  held  in  and  for  the  second  department  Proceedings  lor 
an  accoanting. 

James  R.  Marvin,  for  appellants. 
Alex.  Thain^  for  respondenta 
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O'Brien,  J. — In  this  proceeding  it  was  held  by  the  learned 
surrogate  that  the  executors  were  not  entitled  to  reimburse  them* 
selves  out  of  the  proceeds  of  the  sale  of  real  estate  in  their  hands 
for  the  amount  paid  by  them  in  discharge  of  the  testator's  debts 
over  and  above  the  sum  realized  for  that  purpose  from  the  per- 
sonal estate.  The  testator  died  September  27,  1882,  and  letters 
were  granted  to  the  executors  in  November  following.  In 
November,  1892,  the  executors  accounted,  and  by  the  decree  then 
entered  it  was  adjudged  that  the  estate  was  indebted  to  the  exec* 
utors  on  account  of  debts  of  the  testator  paid  by  them  in  default 
of  personal  assets  in  the  sum  of  about  $4,000.  Subsequently 
there  came  to  the  hands  of  the  executors  a  large  sum  received 
from  the  sale  of  certain  real  estate  of  the  testator,  and  this  ac* 
counting  was  in  regard  to  that  fund,  and  the  executors  claim  that 
they  should  be  allowed  to  retain  sufficient  of  it  to  pay  the  debt 
due  to  them  from  the  estate.  The  provisions  of  the  will  are  aa 
follows:  After  paying  debts,  then  a  bequest  of  certain  household 
furniture  to  her  daughter.  Then  a  devise  to  her  son  of  the 
house  in  which  he  lived.  The  executors  were  then  directed  to 
invest  $1,600,  the  interest  upon  which  was  to  be  paid  to  a  church,, 
and  to  expend  a  reasonable  sum  in  erecting  a  monument  and  put- 
ting the  family  cemetery  in  order.  Then  follows  the  power  of 
sale  in  the  following  terms:  "And  I  also  give  power  and  author- 
ity to  my  executors  to  sell  any  and  all  of  my  real  estate,  either  at 
public  or  private  sale,  whenever,  in  their  judgment,  they  may 
deem  for  the  best  interest  of  my  estate,  and  to  give  good  and 
sufficient  deed  or  deeds  of  conveyance  for  the  same."  The  resi- 
due of  the  estate  was  then  bequeathed  to  her  children.  In  the 
courts  below,  the  right  of  the  executors  to  enforce  their  claim  in 
.  this  proceeding  is  made  to  depend  upon  the  scope  and  character 
of  this  power.  It  has  been  assumed  in  both  courts  that,  unless 
this  can  be  regarded  as  a  power  to  the  executors  to  sell  real  estate 
for  the  payment  of  debts,  then  the  proceeds  of  the  sale  must  still 
be  regarded  as  real  estate,  and  distributed  to  the  devisees  or  per- 
sons who  take  the  real  estate  under  the  will.  The  learned  General 
Term,  reversing  the  surrogate,  was  of  the  opinion  that  it  should 
be  treated  as  a  power  of  sale  for  the  purpose  of  paying  debts,  upon 
the  doctrine  of  the  OanUri  Cast  (186  N.  Y.  109  ;  32  N.  E.  551). 
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If  it  was  necessary  to  establish  that  proposition,  there  would  be 
great  difficulty  in  sustaining  the  judgment.  But  we  think  it 
is  not  material  to  determine  the  scope  and  the  character  of  the 
power.  It  was  certainly  a  general  power,  find  conferred  author- 
ity upon  the  executors  to  convey  the  land  and  receive  the  pro- 
ceeds. That  power  has  been  actually  executed.  They  have  con- 
veyed the  land,  have  received  the  purchase  price,  and  the  same 
is  in  their  hands.  There  is  no  other  way  in  which  creditors  can 
now  reach  the  land  except  by  proceedings  for  an  accounting. 
Before  distributing  this  fand  to  the  residuary  devisees,  they  may 
in  the  hands  of  the  executors  for  all  purposes  of  administration. 
The  realty  has  in  fact  been  converted  into  personalty,  and  is 
pay  the  balance  of  the  testator's  debts,  and,  what  is  the  same 
thing,  reimburse  themselves  for  the  debts  they  have  paid  in  ex- 
cess of  the  personal  estate  that  came  to  their  banda  {Mnvin 
V.  Loper,  43  K  Y.  521 ;  Hood  v.  Hood ,  85  id.  661 ;  Olacius  v. 
Fogd,  88  id.  434 ;  In  re  Powers,  124  id.  361 ;  26  N.  R  940 ;  /n  re 
QanterU  136  N.  Y.  109 ;  32  N.  E.  551 ;  CahiU  v.  RiAssell,  140  N. 
Y.  402;  35  N.  E.  664.)  In  this  view  we  think  the  judgment  of 
the  General  Term  was  right,  and  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Westover  vs.  Carman's  Estate  et  cU. 

[Supreme  Court  of  Nebraska,  68  Northwest.  Rep.  501;  October  7,  1896.] 

Administrators — Accounting  —  When  chargeable  with 
INTEREST  —  Commingling  funds  —  Receipts  —  Impeach- 
ment. 

In  the  final  accounting  of  an  administrator,  the  beneficiaries  of  the  estate  are 
not  bound  by  the  terms  of  receipts  presented  by  the  administrator.  They 
may  be  heard  on  the  accounting  to  deny  the  fact  that  payments  were 
made  as  shown  by  the  receipts. 

An  administrator  presenting,  in  support  of  his  final  accounting,  receipts  of  a 
distributee  of  the  estate,  such  distributee  may  oppose  the  allowance  of 
VoT..  1—54 
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credits  thereou,  on  the  ground  that  the  receipts  were  obtained  by  fraud, 
and  payments  not  made  as  shown  thereby 

An  administrator  who  lias  mingled  the  funds  of  the  estate  with  his  own,  and 
used  them  for  his  own  benefit,  is  chargeable  with  interest  thereon. 

The  same  rule  obtains  where  he  has  mingled  the  fuud^  with  those  of  strangers 
in  his  possession  and  under  his  control;  and,  where  they  have  been  depos- 
ited in  bunks  to  the  credit  of  such  strangers,  he  may  be  charged  with  in- 
terest, although  it  does  not  appear  that  he  derived  individual  benefit  there- 
from. 

Evidence  examined,  and  Iield  to  sustain  the  action  of  the  trial  court  in  disal- 
lowing certain  items  in  an  administrator's  account,  and  charging  him  with 
interest  on  funds  in  his  possession. 
(Syllabus  by  the  Court.) 

0 

Error  to  District  Court,  Lancaster  countj. 

Hall,  Judga 

On  the  coming  in  of  an  account  of  Nelson  Westover,  adminis- 
trator of  the  estate  of  Walter  Carman,  deceased,  certain  credits 
claimed  by  thi  administrator  were  disallowed,  and  he  was  charged 
with  interest  on  moneys  in  his  possession.  He  appealed  to  the  Dis- 
trict Court,  where  a  similar  decree  was  entered,  from  which  he 
brings  error.     Affirmed. 

J,  M  PhilpoU  and  E.  H,  Wooley,  for  plaintiff  in  error, 

RickeUs  d  Wilson  and  A.  G,  Greenlee^  for  defendants  in  error. 

Irvine,  C. — Westover  was  appointed  administrator  cum  testa- 
mento  annexo  of  the  estate  of  Walter  Carman.  It  would  seem 
that  he  was  removed,  but  this  fact  appears  merely  inferentially 
in  the  record.  On  the  coming  in  of  his  account,  there  was  a 
liearing  in  the  County  Court,  and  certain  credits  claimed  by  him 
were  disallowed,  and  he  was  charged  with  interest  on  moneys  in 
his  possession.  He  appealed  to  the  District  Court,  where  a  de- 
cree was  rendered  substantially  conforming  to  that  in  the  County 
Court.     From  this  decree  he  prosecutes  error. 

In  the  brief  only  three  items  are  discussed, — a  charge  of  in- 
terest, and  the  disallowance  of  two  groups  of  vouchers.  One  of 
these  groups  is  described  as  vouchers  "5,  6,  8,  18,  19,  26."  By 
the  bill  of  exceptions,  we  are  informed  that,  at  the  commence- 
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ment  of  the  trial  in  the  District  Court,  the  plaintiff  in  error  made 
the  statement  that  "as  to  the  appeal  taken  from  the  court  below  on 
vouchers  5,  6,  8,  18,  19,  29,  and  $6.70  of  number  36,  amount- 
ing to  the  sum  of  $123.84,  the  defendant  does  not  prosecute, 
but  will  allow  them  as  found  by  the  court  below."  In  the  face  of 
that  statement  made  of  record,  we  can  not  review  the  finding  of 
the  District  Court  on  the  items  so  allowed  by  the  appellant.  It 
will  be  observed  that  in  the  brief  complaint  is  made  of  voucher 
26,  which  is  not  included  in  the  admission  of  record.  It  is  of 
the  same  character  and  stands  upon  the  same  ground  as  some  of 
the  other  items.  There  is  probably  an  error  either  in  the  ad- 
mission or  in  the  assignment  of  error;  but,  the  voucher  referred 
to  being  of  the  same  class  as  others  admitted  to  have  been  prop- 
erly disallowed,  we  shall  not  disturb  the  finding  of  the  Trial 
Court. 

The  second  class  of  vouchers  rejected  and  disallowed  were  cer- 
tain ones  given  by  the  widow  of  the  decedent,  purporting  to  be 
for  money  paid  by  the  administrator  to  her, — two  of  them  for 
maintenance,  two  for  claims  against  the  estate,  and  one  for  her 
distributive  share.  These  amUunt  to  $3,150.89.  It  is  admitted 
that  no  money  was  paid  when  these  vouchers  were  obtained,  nor 
did  they  represent  money  paid  in  the  past.  The  administrator 
contends,  however,  that  the  widow  preferred  to  have  her  share 
in  interest-bearing  securities,  and  that,  therefore,  promissory 
notes  of  different  persons  were  turned  over  to  her  in  lieu  of  money, 
she  knowing  and  consenting  to  this  arrangement.  On  behalf  of 
those  opposing  the  allowance  of  the  account,  to  wit,  the  widow 
and  the  other  distributees  of  the  estate,  it  is  claimed  that  the 
vouchers  were  obtained  by  fraud,  and  that  neither  money  nor 
notes  were  in  fact  delivered  to  her,  and  the  notes  which  it  was 
proposed  to  deliver  were  not  the  property  of  the  estate,  and  were 
worthless.  The  administrator  argues — First,  that  in  this  pro- 
ceeding the  parties  are  bound  by  the  terms  of  the  vouchers,  and, 
if  they  are  in  fact  genuine  receipts,  the  administrator  is,  in  his 
accounting,  entitled  to  credit  therefor,  leaving  the  person  giving 
the  receipts  to  a  personal  action  against  the  administrator;  second, 
that  the  finding  of  fact  is  wrong;  and,  third,  that  in  no  event 
should  the  administrator  be  charged  with  the  amount  of  these 
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vouchers  unless  the  notes  are  returned.     These  arguments  we 
shall  take  up  in  their  order. 

We  think  this  is  an  appropriate  proceeding  in  which  to  deter- 
mine the  validity  of  the  alleged  contract  between  the  widow  and 
the  administrator  and  the  fact  of  its  execution.  Had  the  transac- 
tion been  with  a  stranger  to  the  estate,  who  had  not  repudiated 
the  contract;  there  might  be  force  in  the  suggestion  that,  in  the 
absence  of  a  rescission  carried  into  efiPect,  other  parties  could  not 
avoid  the  administrator's  contract.  But  the  widow  was  an  heir 
and  legatee  under  the  will.  Indeed,  she  was  an  executor,  and 
qualified  as  such,  although  Ihe  proof  shows  that  Weetover,  as  ad- 
ministrator, actually  conducted  all  the  business  of  the  estate. 
Were  she  to  remain  passive,  and  permit  Westover's  account  to 
be  settled  on  the  basis  of  payments  to  her,  as  shown  by  the  re- 
ceipts, it  is  doubtful  whether  she  would  not,  in  a  subsequent  ac- 
tion, be  estopped  to  repudiate  the  transaction.  Her  dealings  as 
widow  and  legatee  with  Westover  were  in  his  representative 
capacity,  and  were  with  the  estate.  A  receipt  which  is  simply 
a  receipt,  and  not  a  contract,  is  disputable,  and  the  parties  thereto 
are  not  concluded  by  its  terms.  If  the  receipts  did  not  represent 
payments  to  her,  or  if  they  had  been  obtained  by  fraud,  she  was 
not  bound,  and  still  had  her  claim  against  the  estate.  The  ad- 
ministrator was  not  discharged  from  liability  on  that  account; 
and  therefore  on  his  accounting,  not  only  the  genuineness  of  the 
vouchers,  but  the  fact  of  his  having  discharged  the  liability  of 
the  estate  to  the  person  giving  the  vouchers,  was  an  appropriate 
subject  of  investigation. 

We  think,  also,  that  the  finding  of  fact  was  supported  by  the 
evidence.  There  is  evidence  tending  to  show  that  there  existed 
a  firm  known  as  Fisher  &  Westover,  composed  of  John  Fisher 
and  Jennie  Westover,  Jennie  Westover  being  the  wife  of  the  ad- 
ministrator; that  the  business  of  this  firm  was  conducted  by  the 
administrator;  that  the  moneys  accruing  to  the  estate  were  either 
carried  in  his  own  pocket,  or  deposited  to  the  credit  of  Fisher  & 
Westover  in  the  bank  account  of  that  firm,  which  was  under  the 
control  of  the  administrator.  For  a  long  time  prior  to  the  alleged 
settlement  with  the  widow,  a  large  sum  of  money  belonging  to 
the  estate  had  been  in  the  hands  of  the  administrator.     The  firm 
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of  Fisher  &  Westover  was  the  owner  of  the  notes  in  controversy. 
They  were  delivered  by  Westover,  with  a  written  guaranty 
signed  by  him  in  the  name  of  Fisher  &  Westover,  to  a  brother  of 
the  administrator,  W.  H.  Westover,  an  attorney  at  law.  They 
were  turned  over  to  him  for  the  purpose  of  collection,  a  large 
number  of  them  being  past  due.  The  evidence  also  shows  that 
a  large  number  of  them  were  absolutely  worthless,  unless  the 
guaranty  of  Fisher  &  Westover  made  them  good.  There  is  also 
evidence  tending  to  show  that  Mrs.  Carman  knew  of  this  ar- 
rangement, and  signed  the  vouchers,  knowing  that  the  notes  had 
been  assigned  to  her,  and  placed  in  the  hands  of  W.  H.  Westover. 
She,  however,  flatly  contradicts  this,  and  testifies  that  she  never 
received  any  of  the  notes;  that  she  never  authorized,  their  deliv- 
ery to  W.  H.  Westover,  and  never  assented  to  any  such  arrange- 
ment. On  this  conflict  of  the  evidence,  we  mustsustain  the  find- 
ing of  the  District  Court  in  her  favor.  No  matter  what  she  had 
agreed  to  receive  in  lieu  of  money,  if  the  notes  were  not  deliv- 
ered to  her  or  to  some  person  else  by  her  authority,  no  payment 
was  ever  made,  and  no  discharge  effected;  and  this  without  re- 
gard to  the  existence  of  fraud  in  the  transaction.  It  is  true  that 
there  is  evidence  that  she  received  two  small  sums  of  money  from 
W.  H.  Westover,  which  were  in  fact  proceeds  of  the  collection 
of  some  of  the  notes.  But  she  testifies  that  she  did  not  know 
whence  this  money  was  derived.  She  was  an  old  lady,  and  testi- 
fies that  prior  to  her  husband's  death  she  was  wholly  without  ex- 
perience in  business  affairs.  The  Westovers  were  relatives  of 
hers.  To  constitute  a  ratification,  some  act  must  be  done  with 
knowledge  of  the  facts.  In  other  words,  the  conduct  which 
amounts  to  a  ratification  must  be  such  as  to  imply  a  consent  to 
and  recognition  of  the  act  ratified.  It  would  be  a  harsh  rule  to 
hold  that  an  old  lady,  wholly  inexperienced  in  business,  by  the 
mere  receipt  of  a  few  dollars  from  a  brother  of  her  husband's 
administrator,  should  be  held  to  ratify  a  transaction  of  the  char- 
acter which  her  testimony  shows  this  to  have  been. 

What  we  have  already  said  practically  disposes  of  the  third 
argument.  If  she  never  received  the  notes,  if  they  were  never  in 
the  hands  of  her  agent,  she  was  not  bound,  and  it  was  not  within 
her  power  to  tender  them  back.     It  is  shown  that  she  did  tender 
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a  written  reassignment.  This  is  all  she  could  do.  It  is,  perhaps, 
more  than  she  was  required  to  do.  It  is  now  claimed  that  the 
fact  that  she  tendered  a  reassignment  was  an  admission  that  she 
had  received  the  notes;  but  we  think  not  It  was,  at  most,  an 
oflFer  to  restore  the  administrator  to  the  position  he  would  have 
been  in  had  it  not  been  for  his  executed,  but  undelivered,  assign* 
ment  of  the  notes  to  her. 

This  brings  us  to  the  question  of  interest  It  is  a  settled  prin- 
ciple of  law  that  where  an  administrator  mingles  the  funds  of  the 
estate  with  his  own,  and  uses  them  for  his  own  benefit,  he  is  charge- 
able with  interest  {Schieffelih  v.  Stewajty  1  Johus.  Ch.  620; 
tSlpear  v.  Tinkham,  2  Barb.  Ch.  211;  Peirin  v.  Lepper^  72  Mich. 
454;  40  N.W.  859  ;  In  re  Clark's  Estate,  58  Cal.  865  ;  McChsky 
v.  Gleason,  56  Vt  264 ;  Hook  v.  Payne,  14  Wall.  252.)  It  may 
be  said  that  in  this  case  there  is  no  evidence  that  the  administra- 
tor mingled  the  funds  with  his  own,  or  that  he  used  them  for  hi? 
individual  gain.  He  himself  adnuts,  however,  that  he  mingled 
them  with  the  funds  of  Fisher  &  Westover.  The  beneficiaries 
'of  this  estate  have  nothing  to  do  with  that  firm,  and  need  not 
look  to  it  for  reimbursement.  So  far  as  the  administrator  is  con- 
cerned, to  mingle  the  funds  of  the  estate  with  those  of  a  stranger 
is  the  same  as  to  mingle  them  with  his  own.  The  moneys  were 
deposited  in  bank  to  the  credit  of  Fisher  &  Westover.  They 
were  open  to  use  by  that  firm,  as  well  as  by  the  administrator  him- 
self. The  burden  did  not  devolve  upon  the  beneficiaries  of 
showing  that  the  administrator  or  Fisher  &  Westover  had  made  a 
beneficial  use  of  them.     On  this  point  the  case  of  Bank  v.  Smith 

(4  Cranch  C.  C.  509;  Fed.  Cas.  No.  14362),  is  much  in  point 
There  it  is  said :  "The  list  of  balances  referred  to  is  not  a  list  of 
balances  in  the  respondent's  account,  but  in  the  joint  account  of 
W.  &  C.  Smith  with  the  bank.  It  does  not  appear  who  W.  &  C. 
Smith  were;  but  if  it  should  appear  that  they  were  a  mercantile 
firm,  and  that  the  assets  were  placed  in  the  bank  subject  to  their 
use  and  control,  and  mingled  with  their  funds,  I  should  think  the 
respondent  was  chargeable  with  interest  for  the  whole  time  the 
money  was  at  their  disposal,  although  they  might  have  always  had 
credit  enough  in  bank  to  answer  for  it.  It  was  a  fund  when  thu.-? 
placed  which  either  partner  had  a  right  to  draw  out  at  any  time; 
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and  it  was  as  much  liable  to  the  creditors  of  W.  &  C.  Smith  as  to 
those  of  S.  Robertson,  and  perhaps  more  so.  If  W.  &  C.  Smith 
had  failed,  indebted  to  the  bank,  the  bank  would  have  retained 
it,  and  it  would  have  been  lost  to  the  estate  of  Robertson.  Al- 
though W.  &  C.  Smith  may  not  actually  have  used  the  money, 
yet  it  gave  them  credit  with  the  bank,  so  that  they  might  more 
readily  obtain  discount"  Many  of  the  cases  hold  that  an  ad- 
ministrator mingling  the  funds  with  his  own  is  chargeable  with 
compound  interest  at  the  highest  rate  allowed  by  law.  In  this 
case  only  simple  interest,  at  seven  per  cent.,  was  allowed.  There 
was  evidence  justifying  a  larger  allowance  than  was  made. 
Affirmed. 


KoTB.— IiiTestiiients  bj  trustees. —It  is  the  duty  of  trustees,  guardians, 
etc. ,  holding  funds  for  inyestment,  to  use  due  diligence  to  keep  them  in- 
vested. (DePeyster  v.  Clarkson,  2  Wend.  77.)  Some  time  usually  elapses 
hefore  investments  can  be  made,  and  in  charging  a  trustee  with  interest,  six 
months  from  the  time  the  money  was  received  is  usually  allowed  as  a  reason- 
able time.  (Dunscomb  v.  Dunscomb,  1  Johns.  Ch.  508.)  After  a  reasonable 
time,  trustees  are  prima  facie  liable  for  interest,  and  if  they  have  retained 
money  uninvested  beyond  such  reasonable  time,  the  burden  is  on  them,  on  an 
accounting,  to  explain  or  justify  it.  If  the  executors  negligently  omitted  to 
make  investments,  or  keep  the  fund  idle  for  personal  reasons,  or  if  on  the 
accounting,  they  render  no  explanation  of  the  delay,  interest  may  properly 
be  charged  against  them.     (King  v.  Talbot,  40  K.  Y.  76.) 

When  an  administrator  or  trustee  mixes  up  his  own  money  with  that  of  the 
trust,  or  uses  it  or  lends  it  and  is  not  ready  to  pay  when  he  should,  he  shall 
pay  interest  on  the  principal,  and  if  he  invests  or  deposits  the  trust  money  in 
his  own  name,  without  describing  it  in  some  way  as  property  of  the  trust,  he 
shall  account  for  any  loss  that  happens. 

(Jacob  V.  Emmett,  11  Paige,  142;  Jenkins  v.  Walter,  8  Gill  &  J.  218;  Spear 
V.  Tinkham.  2  Barb.  Ch.  211;  Clemens  v.  Caldwell,  7  B.  Mon.  171;  Swindall 
V.  Swindall,  8  Ired.  Eq.,  285;  Stanley's  Appeal,  8  Pa.  St  481;  Morris  v.  Wal- 
kce,  3  id.  328;  Com.  v.  McAlister,  28  Pa.  480.) 

When  an  administrator  or  trustee  loans,  invests,  deposits,  or  uses  the  trust 
funds  and  fails  to  disclose  the  uses  or  amount  of  interest  or  profit  received  he 
shall  be  charged  with  the  highest  rate,  and  rests  made  in  the  account  upon  the 
presumption  that  he  received  compound  interest. 

(Clemens  v.  Caldwell,  7  B.  Mon.  171;  Moore  v.  Beauchamp,  5  Dana,  70; 
Swindall  v.  Swindall,  8  Ired.  £q.  286;  Ins.  Co.  v.  Lynch,  11  Paige.  520;  Jen- 
nison  V.  Hapgood,  10  Pick.  104;  Bently  v.  Shreve,  2  Md.  Ch.  219;  Barney  v. 
Saunders,  16  How.  535.) 

The  general  rule  is  to  allow  a  trustee  (having  power  to  invest)  a  reasonable 
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discretion,  and  for  simple  neglect  to  charge  simple  interest  until  the  InTest- 
ment  is  made,  and  only  for  an  intentional  violation  of  duty,  or  a  corrupt  use 
of  the  money,  to  make  rests,  or,  according  to  the  circumstances,  compound  the 
interest  as  the  measure  of  profits  are  undisclosed:  (5  Johns.  Ch.  517;  4  Barh. 
Sup.  Ct.  649;  2  W.  &  S.  666;  1  Pick.  628,  note;  10  id.  104;  1  Rob.,  Ya.,  218;  5 
Dana,  78,  182;  12  Ala.  866;  6  Ga.  271;  2  De7.  &  Bat.  839;  4  Humph.  215;  6 
Halst.  146;  1  Har.  &  G.  80;  S  GiU  &  J.  842.) 

The  English  rule  is  essentially  the  same. 

It  is  frequently  necessary  for  an  executor  or  administrator  to  keep  large 
sums  in  his  hands,  to  answer  the  exigency  of  the  testator's  or  intestate's  affain. 
particularly  during  the  first  year,  and  for  that  reason,  ordinarily,  interest 
should  not  be  charged  against  him  during  that  period.  It  follows  that  if  the 
money  be  kept  separate  and  not  mixed  with  his  private  funds  interest  will  not, 
as  a  general  rule,  be  charged  in  such  a  case.  But  even  where  the  executor  is 
justified  in  retaining  the  assets,  if  they  have  been  employed  by  him  to  his  own 
advantage,  he  \a  chargeable  with  interest  on  the  ground  that  he  can  not  be  al- 
lowed to  make  profit  out  of  the  estate.  The  English  rule  appears  to  be  that 
an  executor  who  is  a  trader,  and  deposits  the  funds  of  the  estate  at  his  bankers, 
in  his  own  name,  thus  acquiring  credit  and  increasing  the  balance  in  Ids  favor, 
must  therefore  be  considered  as  having  used  the  money  for  his  own  benefit, 
and  is  to  be  charged  with  interest.  (1  Bro.  C.  C.  286;  11  Yes.  61;  1  Russ.  C. 
O.  151;  1  Coll.  177.) 

In  Hasler  v.  Easier  (1  Bradf .  248),  Judge  Bradford  held  that  where  an  ad- 
ministrator held  funds  of  the  estate  in  cash  over  eighteen  months,  and  did  not 
show  that  the  money  was  kept  in  bank,  or  otherwise  ready  to  be  paid  over, 
and  did  not  explain  the  causes  of  delay,  he  should  be  chargeable  wiUi  interest,- 
on  the  presumption  of  use  of  the  funds.  (Matter  of  Main,  4  Redf .  160.  See 
Rice  on  Amer.  Probate  Law,  898.) 

See  2  Am.  Probate  Reporte,  807. 


Martin  et  al  vs.  Trustees  of  Mercer  Uniyersitt. 

[Supreme  Court  of  Georgia,  26  Southeast.  Rep.  522;  April  13,  1896.] 

Wills — Construction — Description  op  uEviSEEa 

Where,  by  a  will,  specific  legacies  in  cash  were  bequeathed  to  certain  named 
persons,  designated  as  nephews  and  nieces  of  the  testator's  first  wife,  to 
other  named  persons,  designated  as  nephews  of  the  testator,  and  to  one 
other  named  person,  designated  as  the  son  of  a  named  nephew  of  the  testa- 
tor, and  the  will  further  provided,  **  I  give  and  becfueath  to  each  of  my 
immediate  nephews   and   nieces  one  thousand  dollars  ($1,000)  apiece; 
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Uiis  meaning  only  the  children  of  my  brothers  and  sisters,  and  not  includ- 
ing such  nephews  or  nieces  as  are  specially  provided  for  in  this  will/'  the 
will  also  containing  a  residuary  clause  disposing  of  all  the  balance  of  the 
testator's  estate  not  bequeathed  or  devised  in  the  preceding  items,  held,  that 
the  gifts  embraced  in  the  words  above  quoted  were  to  the  testator's  imme- 
diate nephews  and  nieces,  as  a  class;  that  sudi  gifts  inured  only  to  the 
benefit  of  persons  who  were  his  immediate  nephews  and  nieces  living  at 
4he  time  of  his  death,  and  therefore  falling  within  this  class;  and  that  the 
children  or  grandchildren  of  nephews  or  nieces  of  the  testator  who  died 
before  his  death  took  nothing  under  the  will,  either  in  their  own  right,  or 
in  that  of  their  deceased  parents  or  grandparents;  and  thb  is  true  whether 
such  deceased  nephews  and  nieces  were  or  were  not  in  life  when  the  will 
was  executed.  Atkikbon,  J.,  dissenting. 
<Syllabu8  by  the  Court.) 

Error  from  Superior  Court,  Fulton  county. 
J.  H.  Lumpkin,  Judge. 

Action  by  the  trustees  of  the  Mercer  University  against  E.  W. 
Martin  and  others,  executors  of  A.  J.  Cheney,  deceased,  for  an 
injunction.  From  a  decree  for  plaintiffs,  defendants  bring  error. 
Aflirmed. 

Edmund  W.  Martin^  Marshall  J.  Clarke  and  J.  J£  TerreU^  for 
plaintiffs  in  error. 

ffardeman^  Davis  ds  Tamer  and  TT.  B.  WiUingham^  for  defend- 
ants in  error. 

Simmons,  C.  J. — In  -November,  1894,  A  J.  Cheney  made 
his  will,  and  in  1895  he  died.  The  sixth  item  of  the  will  is  as 
follows:  "I  give  and  bequeath  to  each  of  my  immediate  nephews 
and  nieces  one  thousand  dollars  ($1,000)  apiece;  this  meaning 
only  the  children  of  my  brothers  and  sisters,  and  not  including 
such  nephews  or  nieces  as  are  specially  provided  for  in  this  will." 
The  seventh  item  gives  specific  sums  to  several  named  nephews 
and  nieces  of  the  testator's  first  wife.  The  eighth  item  gives 
specific  sums  to  six  named  persons,  three  of  whom  are  described 
as  nephews  of  the  testator.  The  ninth  item  gives  a  specific  sum 
to  a  son  of  one  of  these  nephews.  The  thirteenth  item  is  as  fol- 
lows: '1  give,  bequeath,  and  devise  the  residue  of  my  estate, 
Vol.  1—55 
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after  deducting  the  amounts  hereinbefore  and  hereinafter  men* 
tioned,  to  Mercer  University,  to  educate  poor  young  men  who  are 
imable  to  educate  themselves,  be  the  said  residue  much  or  little 
at  the  time  of  my  death.  The  amount  so  bequeathed  or  de- 
vised shall  be  turned  over  to  the  proper  authorities  of  said  uni- 
versity, to  be  invested  in  bonds  as  soon  as  practicable,  and  the 
interest  only  used  for  the  said  purpose."  This  controversy  arose 
upon  the  proper  construction  of  the  sixth  item  above  quoted. 
The  trustees  of  Mercer  University  filed  their  equitable  petition, 
in  which  they  alleged  that  thirteen  of  the  nephews  and  nieces  of 
the  testator  were  dead  at  the  time  of  his  death,  and  that  the  exec- 
utors of  the  will  contended  that  the  shares  which  would  have 
gone  to  these  thirteen  nephews  and  nieces,  had  they  been  in  life 
at  the  testator's  death,  went  to  their  children  and  grandchildren^ 
and  that,  so  construing  this  item  of  the  will,  they  intended  to  pay 
to  these  children  and  grandchildren  accordingly.  The  trustees 
contended  that,  inasmuch  as  these  thirteen  nephews  and  nieces 
were  dead  at  the  time  of  the  testator's  death,  their  children  and 
grandchildren  did  not  take  under  this  item  of  the  will;  and  they 
prayed  for  an  injunction  against  the  executors,  restraining  them 
from  paying  to  the  children  and  grandchildren  referred  to  the 
amounts  specified  in  this  item.  On  the  hearing  of  the  petition 
for  injunction,  the  court  below  decided  that  the  children  of  the 
Qephews  and  nieces  mentioned  in  this  item  did  not  take  under 
the  will,  and  he  enjoined  the  executors  from  paying  over  the 
money  to  them. 

In  the  opinion  of  a  majority  of  this  court,  the  court  below  was 
right  in  the  construction  placed  upon  this  item  of  the  will.  The 
bequest  to  the  nephews  and  nieces  mentioned  in  this  item  is  clearly 
to  a  class,  and  is  not  made  to  them  as  individuals.  In  this  respect 
it  is  different  from  other  items  above  referred  to,  in  which  be- 
quests are  made  to  nephews  and  nieces,  the  bequests  made  in  those 
items  being  made  to  them  as  individuals.  In  the  construction  of 
wills,  it  is  the  duty  of  courts  to  look  to  the  whole  will,  and  thus 
ascertain  the  intention  of  the  testator.  The  evident  intention  of 
this  testator,  which  we  gather  from  the  whole  will,  was  that  the 
bequest  made  in  the  sixth  item  should  take  effect  immediately  upon 
his  death,  and  that  the  persons  described  who  should  be  living 
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at  the  time  of  his  death  should  be  the  only  objects  of  his  bounty. 
It  seems  clear  to  us  that  he  did  not  intend  that  others  not  de- 
scribed therein  should  take  under  this  item.  If  he  had  so  in- 
tended, he  certainly  would  not  have  used  the  language  he  did, — 
"to  each  of  my  immediate  nephews  and  nieces,  one  thousand  dol- 
lars apiece."  Doubtless  fearing  that  there  might  be  some  un- 
certainty as  to  whom  he  meant  by  his  "immediate  nephews  and 
nieces,"  he  adds,  "This  meaning  only  the  children  of  my  brothers 
and  sisters;"  and  to  this  he  adds  the  following:  "Not  includ- 
ing such  nephews  and  nieces  as  are  specially  provided  for  in  this 
will."  If  he  had  intended  that  the  children  of'the  nephews  and 
nieces  referred  to  in  this  item  should  inherit  in  case  the  parents 
were  not  living  at  the  time  of  his  death,  it  would  have  been  an 
easy  matter  to  have  said  so,  and  he  doubtless  would  have  done  so 
if  he  had  so  intended.  It  is  a  familiar  rule  that  a  gift  to  a  class, 
to  take  effect  immediately  on  the  testator's  death,  includes  only 
those  who  are  living  at  that  time.  (2  Bigelow,  Jarm.  Wills,  6th 
ed.,  top  pp.  167;  1010;  2  Redf.  Wills,  9,  10,  and  authorities 
there  cited.)  In  the  case  of  Walker  v.  Williamson  (25  Ga.  549), 
the  testator  ordered  an  equal  division  of  his  property^  among  his 
children,  share  and  share  alike.  Philip  Walker,  one  of  the  chil- 
dren included  in  the  will,  died  before  the  death  of  the  testator; 
and  some  of  his  heirs  at  law  filed  a  bill  claiming  that  he  was  a 
legatee,  and  that  they  were  entitled  to  a  portion  of  his  legacy* 
McDonald,  J.,  in  discussing  this  point,  says:  **  Nothing  could 
pass  to  Philip  Walker,  for  he  is  not  named,  and  at  the  death  of 
the  testator  he  was  dead.  He  was  not  a  child.  Under  that  item 
of  the  will,  then,  there  was  no  lapse  into  the  estate  of  the  testator 
of  any  interest  in  the  negroes  by  reason  of  the  death  of  Philip 
Walker  in  the  lifetime  of  testator."  It  was  further  held  in  that 
case  that  grandchildren  can  not  take  under  a  bequest  to  children, 
unless  there  be  something  in  the  will  to  indicate  and  effectuate 
such  intention.  It  was  also  held  that,  under  a  bequest  to  the 
testator's  children,  nothing  would  pass  to  a  son  who  died  in  the 
testator's  lifetima  In  the  case  of  Springer  v.  CongleUm  (30  Ga. 
976),  it  was  held  that  a  legacy  to  "be  divided  between  my  two 
sisters'  children,  Elizabeth  Jones  and  Martha  Lilly,  to  wit"  (nam- 
ing the  children),  goes  only  to  those  who  were  children  of  the  two 
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sisters  at  the  death  of  the  testator;  and  one  of  the  named  children 
dying  before  the  testator  is  to  be  considered  as  stricken  from  the 
enumeration.    Judge  Stephens,  who  delivered  the  opinion  of 

the  court,  said:  "This  is  a  gift  to  a  class,  'sister's  children,'  and  to 
individuals  also,  'Naomi,'  etc.,  the  two  ideas  being  supposed  by  the 
testator  to  be  so  perfectly  coincident  and  harmonious  that  the  one 
is  really  used  as  a  description  of  the  other.  But  we  think  the 
class  was  the  leading  idea.  The  blood  seems  to  have  been  the 
motive,  and  we  think  the  intention  was  that  the  gift  should  go 
to  all  w^ho  were  children  of  those  two  sisters,  and  to  none  who 
were  not  children;  that  is  to  say,  to  all  who  answered  the  descrip- 
tion, and  to  none  who  did  not  answer  it,  at  the  death  of  the  testa- 
tor,— that  being  the  time  at  which  the  will  speaks."  In  the  case 
of  Davie  v.  Wynn  (80  Ga.  673 ;  6  &  E.  183),  the  bequest  to 
the  son  for  life,  and  at  his  death  to  his  children,  share  and  share 
alike,  but,  if  he  died  leaving  no  children,  then  the  same,  at  his 
death,  to  go  share  and  share  alike,  to  his  nephews  and  nieces,  the 
children  of  his  deceased  brother,  John  L.,  and  of  his  deceased 
brother-in-law,  John  Wilkinson.  Two  of  the  testator's  nieces, 
children  of  John  Wilkinson,  died  in  the  testator's  lifetime,  leav- 
ing issue ;  and  it  was  held  that  the  devise  was  to  a  class,  and  the 
nieces  who  died  before  the  testator  were  not  included  therein. 
This  case  was  referred  to  and  approved  in  the  case  of  TMert  v. 
Burns  (82  Ga.  213;  8  S.  E.  79),  where  it  was  again  held  that,  one 
of  a  class  having  died  before  the  making  of  the  will,  her  daughter 
took  no  share  in  the  devise. 

But  it  was  contended  that,  although  this  may  be  true,  the 
language  of  this  item  of  the  will  takes  it  out  of  this  rule,  because 
it  declares  that  each  of  the  testator's  nephews  and  nieces  shall 
have  $1,000  apiece,  and  thus  individualizes  them,  and,  therefore^ 
section  2462  of  the  Code  is  applicable,  that  section  declaring: 
"If  a  legatee  dies  before  the  testator,  or  is  dead  when  the  will  is 
executed,  but  shall  have  issue  living  at  the  death  of  the  testator, 
such  legacy,  if  absolute  and  without  remainder  or  limitation, 
shall  not  lapse,  but  shall  vest  in  the  issue  in  the  same  proportions 
as  if  inherited  directly  from  their  deceased  ancestor."  We  do  not 
think  the  language,  ^^each  a  thousand  dollars  apiece,^  would 
change  the  rule  which  we  have  stated.     The  words  '^eaefa^^  and 
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"apiece,"  in  this  item  mean  the  same  thing.  They  mean  simply 
that  each  nephew  and  niece  shall  have  $1,000.  Instead  of  giv- 
ing to  the  class  an  aggregate  sum,  the  testator  divided  it  himself, 
by  this  language.  Hawkins,  in  his  work  on  Wills  (page  68), 
after  stating  the  rule  above  laid  down, — that  a  devise  or  bequest 
to  the  children  of  the  testator  means,  prima  fajde^  the  children 

in  existence  at  the  testator's  death, — adds:  "The  rule  is  the  same 
whether  the  gift  be  of  an  aggregate  fund  to  the  class,  as  1,000 
pounds  to  the  children  of  A.,  of  of  a  certain  sum  to  each  member 
of  the  class,  as  to  the  children  of  A.  100  pounds  each."  He  says 
also  that  this  rule  extends  to  gifts  to  grandchildren,  issue,  brothers, 
nephews,  cousins.  Schouler,  in  his  work  on  Wills  (section  529), 
after  laying  down  the  general  rule  above  announced,  remarks, 
"Nor  is  this  presumption  to  be  varied,  whether  an  aggregate  sum, 
like  $5,000,  be  given  to  the  class,  as  $5,000  to  the  children  or 
grandchildren  or  brothers,  etc.,  of  A.,  or  a  certain  sum  to  each 
member  of  the  class,  as  to  the  children  or  grandchildren  or  broth- 
ers, eta,  of  A.,  $1,000  each."  In  the  case  of  Robinson  v.  Jfc- 
Diarmid  (87  N.  C.  455),  the  will  contained  these  provisions: 
"My  bank  stock,  my  county  bonds,  I  leave  to  my  following  heirs: 
Bank  stock  $5,000,— $3,000  of  it  I  leave  to  my  mother,  *  *  * 
$800  to  my  nephew  (naming  him),  $200  to  each  of  my  sister, 
Mrs.  Ann  V.  Huske's  children.*'  One  of  Mrs.  Huske's  children. 
Clay,  died  before  the  testatrix.     Smith,  C.  J.,  said :  **  We  concur 

in  the  opinion  that  all  the  children  of  Ann  V.  Huske  living  at 
the  time  of  the  death  of  the  testatrix,  as  well  the  two  youngest 
bom  after  the  making  of  the  will  as  those  born  before,  and  none 
others,  take  the  legacy  given  ^to  each  of  my  sister,  Mrs.  Ann 
Huske's,  children,'  excluding  Clay,  who  died  during  the  lifetime 
of  the  testatrix."  And  he  adds:  "But  this  is  not  a  case  of  lapse, 
'i^he  deceased  cliild,  not  being  in  esse  at  the  death,  is  not  em* 

braced  in  the  words  of  the  bequest  to  the  others  as  a  class."  In 
the  case  of  Mann  v.  Thompson  (1  Kay,  638),  it  was  held  that 
when  distinct  sums  of  money  are  given  to  every  individual  of  the 
class,  but  no  time  is  limited  for  distribution,  the  persons  who 
answer  the  description  at  the  death  of  the  testator  are  alone  enti- 
tled to  take;  and  the  construction  is  the  same  if  the  gift  be  of  a  cer- 
tain sum  to  each  of  the  children  of  A.  and  B.  who  should  attain 
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twenty-one,  but,  in  case  any  of  them  should  die  under  tlmt  age, 
his  share  to  go  to  his  surviving  brothera  and  sisters,  although  A. 
had  none  that  fall  within  the  description  at  the  time  of  the  testa, 
tor's  death,  but  had  children  born  after  the  testator's  death- 
Many  other  cases  could  be  cited  in  which  it  has  been  held  that  a 
bequest  was  to  a  class,  although  made  to  the  legatees  **  share  and 
share  alike,"  "equally,"  "each  and  every,"  or  "each  and  all.'' 

This  brings  us  to  the  discussion  of  the  section  of  the  Code  above 
quoted  (2462).  This  section  is  not  a  rule  for  the  construction  of 
wills.  It  simply  declares  who  shall  take  when  the  legatee  is 
ascertained.  It  was  enacted  by  the  legislature  to  prevent  a  legacy 
from  lapsing  when  the  legatee  is  ascertained.  If  what  we  have 
already  said  in  this  opinion  is  sounds  no  person  of  a  class  can  be  a 
legatee  unless  he  is  living  at  the  time  of  the  testator's  death.  The 
gift,  as  we  have  shown,  was  to  take  effect  immediately  upon  the 
testator's  death.  Property  must  at  all  times  have  an  owner,  and 
where  the  bequest  is  in  terms  immediate,  and  so  intended  to  be  by 
the  testator,  and  the  description  of  persons  to  take  is  general,  then 
none  that  do  not  fall  within  the  description  at  the  time  of  the  testa- 
tor's death  can  take.  Thirteen  of  these  nephews  and  nieces  being 
dead  at  the  time  of  the  testator's  death,  and  the  gift  being  imme- 
diate upon  his  death,  they  did  not  fall  within  the  description  of 
legatees,  and  not  being  named  in  the  will  as  legatees,  nor  described 
in  such  manner  as  to  individualize  them,  and  show  plainly  what 
particular  persons  the  testator  meant,  they  could  not  be  legatees 
under  the  will;  and,  of  course,  if  they  were  not  legatees,  this  sec- 
tion of  the  Code  can  not  apply  to  them,  and  their  children  or 
grandchildren  can  not  take  anything  under  it.  The  uniform  de- 
cisions of  this  court  since  the  passage  of  the  act  of  1836,  of  which 
this  section  of  the  Code  is  a  codification,  are  in  accord  with  this 
viewj  This  act  being  in  existence  when  the  cose  of  Walker  v. 
WiUiamscm  (supra),  was  decided,  the  court  must  have  held  that  it 
i\\d  not  apply  in  that  case.  It  was  also  in  existence  when  Springer 
V.  Gonghton  (supra),  was  decided.  In  reference  to  that  case, 
Bf.ANDFORD,  J.,  in  the  case  of  Davie  v.  Wynn  {supra),  says:  "It 
may  be  fairly  inferred  that  the  counsel  who  argued  that  case  did 
not  overlook  this  statute,  and  that  the  court  considered  it,  and 
that  it  was  considered  inapplicable  to  a  case  of  this  kind."     It 
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appears  from  the  report  of  Springer  v.  Gongleton  that  Judge 
Blandford  was  of  counsel  for  the  plaintiff  in  error.  This  stat. 
ute  was  likewise  considered  in  the  case  of  Tolbert  v.  Burns  {supra\ 
and  was  there  treated  as  inapplicable.  But  it  was  contended  that 
this  case  is  controlled  by  that  of  Downing  v.  Bain  (24  Ga.  372). 
In  our  opinion,  that  case  has  no  bearing  at  all  upon  the  point  now 
being  considered.  The  statement  of  facts  contained  therein  does 
not  show  that  section  2462  was  involved  in  the  decision.  All 
the  legatees  were  in  life  at  the  death  of  the  testator,  and  the  ques- 
tion was  whether  a  ceitain  class  of  legatees  took  per  capita  or  per 
stirpes.  The  gift  was  to  a  class,  as  in  the  present  case,  but  the 
testator  did  not  give  an  aggregate  sum  to  the  class.  Four  thou- 
sand dollars  was  given  to  each  one  of  the  class.  The  court  prop- 
erly held  that  the  intention  of  the  testator  was  to  give  to  each  one 
of  them  a  particular  amount,  and  not  to  each  family  that  amount. 
In  the  present  case,  as  we  have  seen,  the  judge  below  held  that 
those  living  at  the  time  of  the  testator's  death  took  each  $1,000, 
which  we  think  was  proper  and  right.  If  any  of  the  class  to 
whom  the  bequest  was  made  in  Downing  v.  Bain  had  died  before 
the  testator,  a  very  different  question  would  have  been  presented. 
The  only  other  thing  decided  by  the  courts  bearing  upon  this 
question,  was  that  one  of  the  class  of  children  of  the  testator's  two 
nieces,  Janet  Bain  and  Sophia  McBride,  was  bom  after  the  death 
of  the  testator;  but  it  appears  in  the  report  of  the  case  that  this 
child  was  bom  within  nine  months  after  the  testator's  death,  and 
it  was  properly  ruled  that  he  also  took  as  a  legatee  under  the  wiU, 
because  he  was  in  esse  at  the  time  of  the  testator's  death.  The 
case  of  Cheney  v.  Selman  (71  Ga  884),  is  also  relied  on  by  coun- 
sel for  the  plaintiff  in  error.  The  difference  between  that  case 
atul  this  was  fully  explained  by  Blandford,  J.,  in  Davie  v. 
Wynn  {supra). 

Looking  to  the  whole  will,  especially  the  sixth  item,  we  are  of 
the  opinion  that  the  bequest  made  therein  was  to  a  class;  that 
none  of  that  class  took  under  that  item  of  the  will,  except  those 
who  were  living  at  the  time  of  the  testator's  death;  that  those 
not  living  at  that  time  could  not  be  legatees,  and  therefore  section 
2462  of  the  Code  does  not  apply;  that  the  words  "each"  and 
*^apiece"  do  not  so  individualize  or  identify  the  persons  of  that 
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cIosB  as  to  change  the  general  rule  that  only  those  living  at  the 
time  of  the  d^ath  of  the  testator  could  take;  aiMl  that  in  this  clasft 
of  cases  such  has  been  the  uniform  construction  of  this  court 
Judgment  aJSarmed. 

Atkinson,  J.  (dissenting). — The  bequest  embraced  in  the 
words  quoted  was  to  the  persons  described  as  legatees  severally 
and  as  individuals,  and  not  t/O  them  collectively  and  as  a  class; 
and  the  legacies  bestowed  being  absolute  and  without  remainder 
or  limitation  over,  if  one  of  such  legatees  so  indicated  died  leav- 
ing  issue  in  life  at  the  testator's  death,  such  issue  were  entitled 
to  take  the  legacy  of  their  deceased  ancestor;  and  this  is  true, 
even  though  the  ancestor  died  before  the  testator,  or  indeed  waa 
dead  at  the  time  of  the  execution  of  the  will.     (Code,  §  2462.) 


Nelson  S.  Bartlett,  Petitioner. 

[168 Mass.  509;  40 N.  E.  Rep  899.] 

Pbrpbtuitibs  —  Devise  and  legacy  —  Gift  —  Interest  oir 

LEGACY. 

A  private  perpetual  trust  is  one  that  can  not  be  carried  into  effect.  Hence  a 
testator  who  directed  a  certain  homestead  to  be  conveyed  in  fee  to  his 
nephew,  and  gave  to  said  executors  a  certain  money  fund  to  be  held  by 
them  in  trust,  and  the  income  arising  from  the  same  to  be  exclusively  used 
in  keeping  tlie  said  homestead  in  repair — is  void  as  offending  the  statute 
against  perpetuities. 

Where  a  portion  of  the  money  fund  held  by  the  executors,  as  aforesaid,  is  to 
be  employed  in  keeping  a  certain  cemetery  lot  perpetually  in  good  repair, 
such  tnist  is  enforceable  as  a  charitable  trust,  and  the  executors  will  b§  in' 
trusted  to  retain  a  sufficient  portion  of  the  principal  of  said  fund  as  will 
produce  an  iDCome  sufficient  to  defray  the  expense  of  proper  care  and  at- 
tention. The  balance  of  said  trust  fund,  having  been  declared  void  as 
creating  a  perpetuity  or  a  perpetual  private  trust,  must  be  paid  over  to  the 
nephew  aforesaid  as  his  absolute  property. 

A  gift  of  property,  real  or  personal,  in  trust  for  public  park  purposes  is  valid. 
Also  a  bequest  to  testator's  executors  of  a  certam  sum  of  money,  the  in- 
come of  which  is  to  be  allowed  to  accumulate  indefinitely  and  finally  used 
in  erecting  a  village  chapel,  will  be  upheld  as  a  valid  charitable  tnist. 

8o  a  bequest  of  a  specific  sum  of  money  to  testji tor's  exocutora  nnd  their  purees- 
sors  in  office,  with  a  direction  that  the  income  shall  be  pniH  ni  Kfn*ed  inter- 


BARTLETT,  PETITIONER.  441 

▼als  to  a  public  lyceum  and  free  library,  is  valid  and  will  be  upheld  as  a 
charitable  trust. 
In  MassachusettB  legacies  draw  simple  interest  at  the  rate  of  six  per  cent,  per 
annum,  beginning  one  year  from  the  testator's  death. 

Mr.  Yorkj  for  town  of  Bockport  and  trustees  of  Bockport 
Library. 

0.  Ounningham^  for  Female  Charitable  Association  of  Glouces* 
ter. 

Cliarlea  A.  BusseUj  Att'y  Oea,  for  city  of  Gloaoesten 

A.  Hemenipayj  for  F.  H.  Sawyer,  Samuel  J.  Sawyer,  Agnes  H. 
Coffin,  and  Sarah  H.  Powers. 

Nichols  it  Chbby  for  Temporary  Home  for  Working  Women. 

Mr.  Flaherty,  for  Cha^  A.  Sawyer,  L.  M.  Sawyer,  Ex'x,  B.  F, 
Turpin,  and  L  M.  Sawyer. 

Hurlburr  <t  McCarthy^  for  First  Parish  Unitarian  Society,  John 
K  Thurston,  William  H.  Jordan,  William  A.  King,  Isaac  A« 
Smith,  and  James  Mansfield. 

W.  P.  FowkTy  for  Benevolent  Fraternity  of  Churches. 

W.  (7.  Russell,  for  the  Boston  Art  Club,  King's  Chapel  Emp.  So- 
ciety, Massachusetts  Charitable  Eye  and  Ear  Infirmary,  Massachu> 
setts  Society  for  Prevention  of  Cruelty  to  Animals,  Boston  Humane 
Education  Society,  Homeopathic  Medical  Dispensary,  the  Society 
for  Belief  of  Aged  and  Destitute  Clergymen,  and  Parent  Band  of 
Mercy  of  America,  and  certain  other  respondenta 

aS  Lincoln,  for  Gloucester  Lyceum,  Sawyer  Free  Library  and 
Trustees. 

The  (Xty  Solicitor,  for  city  of  Boston. 

Field,  C.  J. — It  is  convenient  to  consider  the  questions  in  the 
order  in  which  they  arise  in  the  will  itself,  using  for  convenience 
the  ntnnbering  of  the  paragraphs  made  by  the  petitioners: 
Vol.  1—66 


I 


i 


I 

I 
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In  the  first  paragraph  the  testator  gives  the  burial  lot  to  his 
executors  and  trustees,  ^Svho  will  also  have  charge  of  the  Home- 
stead Fund,  the  income  of  which  in  part,  shall  be  used  to  keep  the 
lot  and  the  monument  always  in  good  order,"  etc.  This  home- 
stead fund  appears,  by  the  fourth  paragraph,  to  be  a  sum  of 
$12,000,  given  to  the  executors  and  trustees  "to  be  securely  in- 
vested in  first  mortgages  on  real  estate  at  about  fifty  per  cent,  of 
a  fair  valuation,  government,  state,  city  or  town  bonds,  or  any 
other  substantial  securities,  undoubted,  and  the  income  thereof 
only  to  be  paid  over  to  Captain  Charles  Abram  Sawyer,  my 
nephew,  his  heirs  and  assigns,  semi-annually,  January  and  July, 
if  practicable.  It  being  intended  that  the  income  of  this  l^acy 
ghall  be  exclusively  used  for  the  purpose  of  keeping  the  old  home- 
stead and  the  other  buildings  always  in  good  repair  and  the 
grounds  in  good  order  and  condition,  as  well  as  the  cemetery  lot 
as  before  mentioned.  The  buildings  to  be  kept  constantly  in- 
sured." 

By  the  fifth  paragraph  the  Brookbank  estate  is  given  to  the 
executors  and  trustees  in  trust,  "to  be  conveyed  in  fee  simple  to  my 
nephew  Capt.  Charles  A.  Sawyer,  of  Gloucester,  and  his  descend* 
ants,  together  with  the  income  of  'Homestead  Fund,'  which  is  to 
be  used  exclusively  for  the  purpose  as  before  stated,  it  being  my 
earnest  desire  and  request  that  the  old  Sawyer  homestead,  which 
has  been  in  our  family  one  hundred  and  seventy-five  years,  with 
all  the  land  now  belonging  to  it,  in  one  lot,  shall  be  kept  in  good 
repair,  as  before  requested,  and  thus  be  handed  down  from  genera- 
tion to  generation  unincumbered  by  lien  or  mortgage,  as  a  pre- 
cious heirloom  to  the  Sawyer  family."  The  Brookbank  estate, 
which  we  understand  to  be  the  homestead  estate,  has  been  con- 
veyed by  said  executors  and  trustees  to  Charles  A.  Sawyer,  in  his 
lifetime.  He  has  since  deceased,  and  the  executrix  of  his  will 
is  a  party  to  these  proceedings.  It  is  obvious  that  this  trust  of 
$12,000,  so  far  as  it  is  intended  for  the  purpose  of  keeping  the  old 
homestead  always  in  good  repair,  can  not  be  carried  into  effect. 
It  is  an  attempt  to  create  a  private,,  perpetualJnist.  The  home- 
stead estate,  having  been  conveyed  to  Charles  A.  Sawyer,  became 
absolutely  his  property  and  the  $12,000,  the  income  of  which 
was  to  be  paid  to  him,  his  heirs  and  assigns,  also,  we  think,  be- 
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came  absolutely  his  property,  so  far  as  it  is  a  sum  intended  to  be 
used  in  keeping  in  good  repair  the  old  homestead.  {Smith  v. 
'Harrington,  4  Allen,  566 ;  Harlow  v.  Cowdrey^  109  Mass.  183 ; 
Bent  V.  Culkuj  4  Ch,  App.  235.)  The  only  question  that  re- 
quires consideration  is  whether  so  much  of  this  $12,000  as  is  neces- 
sary to  keep  the  burial  lot  and  the  monument  always  in  good 
order  can  be  separated  from  the  remainder,  and  sustained  as  a 
perpetual  trust.  We  think  that  a  trust  to  keep  the  burial  lot 
and  the  monument  of  the  testator  always  in  good  order  is,  under 
our  statutes,  a  good  perpetual  trust,  and  that,  as  it  is  conceded 
that  $500  is  sufficient  for  the  purpose,  the  executors  should  retain 
in  their  own  hands  $500,  or  deposit  this  sum  with  the  treasurer 
of  the  town  of  Gloucester,  the  income  of  which  should  be  used  to 
keep  the  burial  lot  and  monument  always  in  good  order.  The 
remainder  of  this  legacy  of  $12,000  should  be  paid  to  the  execu- 
trix of  the  will  of  Charles  A.  Sawyer.  {Oreen  v.  Hogan,  153 
Mass.  462 ;  27  K  E.  413 ;  &ar8  v.  Hardy,  120  Mass.  524.) 

Of  the  real  estate  given  to  the  executors  and  trustees  by  the 
sixth  paragraph,  some  is  plainly  intended  to  be  cut  up  into 
"smaller  lots,  and  sold  for  pleasant  homes,"  and  the  large  Stone 
wharf  and  the  old  Webber  wharf  seem  to  be  intended  to  be  sold 
or  to  be  let  to  the  persons  who  shall  build  on  the  lots  first  men- 
tioned. As  to  this  there  is  no  charitable  trust;  it  is  merely  a  trust 
for  sale  of  real  estate.  The  chapel  lot  is  a  vacant  lot  in  that 
part  of  the  city  of  Gloucester  called  "Cove  village."  The 
language  of  the  will  is:  "The  chapel  lot,  having  a  frontage  of 
about  seventy  feet  on  Western  avenue  is  to  be  retained  and  used 
when  the  growth  of  the  village  population  will  justify  the  build- 
ing of  a  larger  and  more  pretentious  village  chapel." 

T.he  nineteenth  paragraph  of  the  will  is  as  follows: 

"I  give  and  bequeath  to  my  executors  and  trustees,  the  sum  of 
four  thousand  dollars  in  trust,  to  be  safely  invested  as  aforesaid 
and  the  income  be  allowed  to  accumulate  until  such  time,  when 
it  would  seem  to  be  advisable  to  erect  a  more  commodious  village 
chapel  in  Fresh  Water  Cove,  a  portion  of  the  income  may  be 
used  in  purchasing  Sabbath  school  books;  to  keep  the  building 
and  the  grounds  in  good  order,  and  for  its  general  support." 

We  understand  that  Fresh  Water  Cove  is  the  cove  in  which  is 
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situated  Cove  village,  in  which  is  the  chapel  lot,  and  that  it  ap- 
pears that  in  this  village,  although  not  on  the  chapel  lot,  there 
was  at  the  date  of  the  will,  and  still  is,  a  schoolhouse  sometimes 
used  by  the  inhabitants  of  the  village  for  religious  meetings  and 
a  Sunday  school.  We  think  it  evident  that  the  testator  intended 
to  give  this  chapel  lot  and  this  $4,000  for  the  purpose,  ultimately, 
of  erecting  upon  the  chapel  lot  a  chapel  to  be  used  by  the  inhab- 
itants of  Cove  village  for  religious  meetings  and  a  Sunday  school. 
This,  we  think,  is  a  good  public  charitable  gift.  {McAlister  v. 
Burgess,  161  Masa  269 :  37  N.  E.  178 ;  Fairbanks  v.  Lamson,  99 
Mass.  683 ;  Tainter  v.  Clark,  5  Allen,  66.) 
^The  seventh  article  of  the  will  is  as  follows: 

"None  of  the  numerous  wood  lots  now  owned  by  me,  or  here- 
after purchased,  are  to  be  sold,  or  in  any  way  disposed  of,  but  to 
be  retained  by  my  executors  and  trustees  for  the  protection  and 
beauty  of  the  Cove  village  now  so  called,  but  sometime  in  the 
near  future,  to  be  laid  out  handsomely  with  driveways  and  pleas- 
ant rural  walks,  and  then  dedicated  in  the  name  of  ^Ravenswood 
Park,'  and  then  I  hope  the  village  will  also  be  called  *Eavens- 
wood.' '' 

The  fifteenth  paragraph  is  as  follows: 

"I  give  and  bequeath  to  my  executors  and  trustees,  the  sur- 
vivoiis  and  survivor  of  them  and  their  successors  in  office,  the 
sum  of  sixty  thousand  dollars  in  trust,  to  be  safely  invested  as 
heretofore  directed,  and  the  income  only  to  be  used  in  develop* 
ing  and  beautifying  the  present  ^Ravenswood  Park'  grounds  by 
clearing  away  the  dead  wood  and  other  incumbrances,  and  for 
the  pui-chasing  of  other  contiguous  woodlands,  that  may  be  essen- 
tial in  perfecting  its  present  form  and  completion." 

These  wood  lots  are  all  within  the  limits  of  the  city  of  Glouces- 
ter. A  gift  of  real  and  personal  property  for  a  public  park  is,  we 
think,  a  good  public  charitable  gift  (AUomey  Oeneral  v.  AbboU^ 
164  Masa  323 ;  28  N.  E.  346 ;  Pub.  St  ch.  116,  §§  35,  36 ;  St 
1882,  ch.  154.) 

The  first  clause  of  the  thirteenth  paragraph  is  as  follows: 
•  "I  give  and  bequeath  to  my  executors  and  trustees,  the  sur- 
vivoTS  and  survivor  of  them  and  their  successors  in  the  office,  to  be 
held  by  them  in  trust,  the  sum  of  one  hundred  and  twenty  thou- 
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sand  dollars,  including  the  note  of  twenty  thousand  dollars  now- 
held  by  them  on  demand,  to  be  safely  invested,  as  heretofore  di- 
rected, and  the  income  only  of  said  sum,  to  be  paid  semi-annually 
to  the  board  of  trustees  of  the  Gloucester  Lyceum,  and  Sawyer 
Free  Library  as  part  of  the  endowment  fund  for  its  support." 

It  appears  that  on  July  1,  1884,  "said  testator  executed  and 
delivered  to  the  treasurer  of  the  Gloucester  Lyceum  &  Sawyer 
Free  Library,  a  corporation,  a  promissory  note  signed  by  the  said 
testator,  payable  on  demand  to  the  order  of  the  board  of  trustees 
of  said  corporation  and  their  successors  in  office  for  $20,000 
•  with  interest  at  the  rate  of  six  per  cent,  per  annum,  payable  semi- 
annually, and  being  the  same  note  referred  to  in  paragraph  13 
of  said  will.  The  interest  was  regularly  paid  by  the  testator  on 
said  note  down  to  the  time  of  his  death.  Said  corporation 
claims  said  note  was  delivered  by  the  testator  as  a  gift  inier  vivos. 
There  never  was  any  consideration  for  said  note,  and  the  same  is 
still  held  by  said  treasurer,  who,  in  behalf  of  said  board  of  trus- 
tees and  said  corporation,  claims  interest  thereon  according  to  the 
terms  of  said  note."  The  note  being  a  note  signed  by  the  testa- 
tor, could  not  be  the  subject  of  a  gift  {Parish  v.  Stone,  14  Pick. 
198.)  It  was  simply  a  written  promise  of  the  testator,  without 
consideration,  and  could  not  be  enforced  against  his  estate.  The 
language  of  the  thirteenth  paragraph  shows  that  the  testator  did 
not  intend  to  give  to  his  executors  and  trustees,  in  trust,  $120,000 
in  addition  to  the  amount  of  money  promised  in  the  note,  but 
$120,000  of  which  the  promise  of  $20,000  contained  in  the  note 
should  be  a  part.  This  bequest  is  of  the  sum  of  $120,000,  and  the 
note  should  be  canceled.  This  is  a  good  public  charitable  be- 
quest. 

The  first  clause  of  the  fourteenth  paragraph  of  the  will  is  as 
follows: 

"I  give  and  bequeath  to  my  executors  and  trustees,  the  survivors 
and  survivor  of  them  and  their  successors  in  the  office,  the  sum 
of  forty  thousand  dollars,  in  trust;  including  the  notes  of  two 
thousand  dollars,  already  given,  to  be  safely  invested  as  heretofore 
directed,  and  the  income  only  to  be  paid  semi-annually  to  the 
trf*asurer  of  the  Female  Charitable  Association  of  Gloucester 
(which  at  present  occupy  rooms  set  apart  in  the  Library  Building), 
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to  be  devoted  to  the  charitable  and  benevolent  objects,  for  which 
this  society  has  so  long  and  so  cheerfully  labored,  relieving  the 
destitute  and  comforting  the  sick." 

We  understand  that  the  facts  concerning  this  paragraph  are 
similar  to  those  considered  under  the  thirteenth  paragraph,  and 
the  construction  should  be  the  same. 

We  do  not  understand  that  it  is  seriously  considered  that  the 
bequests  under  the  sixteenth,  seventeenth,  eighteenth,  twentieth, 
twenty-first,  twenty-second,  twenty-third,  and  twenty-fourth  para- 
graphs are  not  valid  bequests.  The  legatees,  so  far  as  appears, 
have  the  lawful  power  to  take  the  money  for  the  purposes  indi- 
cated, and  the  purposes  of  the  several  trusts  seem  to  be  charitabla 

The  twenty-fifth  paragraph  is  as  follows: 

"I  give  and  bequeath  to  my  executors  and  trustees  in  trust,  the 
survivors  and  survivor  of  them  and  their  successors  in  the  office, 
the  sum  of  eight  thousand  dollars  to  be  safely  invested  as  before 
directed,  and  the  income  only  to  be  paid  semi-annually  to  my 
nephew  Capt.  Charles  Abram  Sawyer  and  his  heirs." 

This  legacy  should  be  paid  absolutely  to  the  executrix  of  the 
will  of  Charles  Abram  Sawyer,  for  the  reasons  we  have  hereinbe- 
fore given. 

The  twenty-sixth  paragraph  is  as  follows: 

"I  also  give  and  bequeath  to  my  executors  and  trustees,  in 
trust,  the  sum  of  nine  thousand  dollars,  to  be  invested  as  aforesaid, 
and  the  income  only  to  be  paid  over  to  my  two  other  nephews  and 
nieces, — namely,  Saml.  I.  Sawyer,  Frederic  H.  Sawyer  and  Mrs. 
Agnes  H.  Coffin,  and  their  heirs  in  equal  proportions,  semi-an- 
nually." 

This  legacy  should  be  paid  absolutely,  in  equal  shares,  to  Sam- 
uel I.  Sawyer,  Frederic  H.  Sawyer,  and  Mrs.  Agnes  H.  Coffin. 

The  forty-eighth  paragraph  of  the  will  is  as  follows: 

"I  give  and  bequeath  to  each  of  the  ten  following  named  insti- 
tutions and  societies,  the  sum  of  four  thousand  dollars,  to  be  safely 
invested  as  a  Termanent  Fund,'  and  the  income  only  thereof  to 
be  used  in  such  manner  as  will  from  time  to  time  best  promote 
the  interests  and  welfare  of  the  said  institutions  and  societies." 

And  then  follows  the  names  of  ten  different  societies  or  institu- 
tions. 
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The  forty-ninth  paragraph  of  the  will  is  as  follows: 

"I  give  and  bequeath  to  each  if  the  forty  following  named  in- 
stitutions  and  societies  the  sum  of  two  thousand  dollars,  to  be 
safely  invested  as  a  Termanent  Fund/  and  the  income  only  to 
be  used  in  such  manner  as  will  best  promote  the  interest  and  pros- 
perity of  the  said  institutions  and  societies." 

And  then  follow  the  names  of  forty  different  societies  and  insti- 
tutions. 

The  fiftieth,  fifty-first,  and  fifty-second  paragraphs  of  the  will 
are  as  follows: 

"If  any  of  the  above  named  institutions  and  societies  should 
cease  to  exist  or  should  cease  to  perform  the  duties,  offices  and 
charities  for  which  they  were  created  originally,  I  then  authorize 
and  requeet  my  executors  and  trustees  to  devote  such  legacy  or 
income  to  the  use  of  any  other  kindred  society,  so  that  the  same 
beneficent  objects  shall  be  accomplished." 

"If  at  my  decease  my  stocks,  bonds,  real  estate  or  other  prop- 
erty should  be  depressed  in  value,  I  hereby  authorize  and  request 
my  executors  and  trustees  to  defer  the  payment  of  these  legacies 
until  such  time  as  in  their  good  judgment  it  would  seem  best  to 
dispose  of  as  much  of  said  properties  as  would  be  required  to  pay 
these  legacies  in  full,  not  exceeding  five  years." 

"I  also  desire  and  request  that  the  average  annual  income  re- 
ceived from  my  property  shall  be  considered,  if  less,  an  equitable 
sum  to  be  divided  and  paid  to  the  several  institutions  and  societies, 
which  shall  only  be  paid  semi-annually,  say  in  January  and  July 
of  each  year,  thus  making  the  payments  most  convenient; — and 
I  would  further  suggest  that  a  worthy,  competent  person,  male  or 
female,  who  writes  a  good  hand,  shall  be  employed  from  time  to 
time  to  keep  a  book  of  accounts,  showing  the  separate  amounts 
received  from  each  investment  and  giving  also  the  separate 
amounts  paid  out  and  to  whom  paid." 

"In  case  I  should  in  my  lifetime  anticipate  any  of  the  above 
named  legacies,  by  gift  to  any  one  of  the  said  institutions  or  socie- 
ties, my  will  is  that  such  gift  shall  be  taken  and  considered  a  pay- 
ment of  the  legacy  herein  given." 

We  have  had  before  us  a  photographic  copy  of  the  will.  The 
paragraphs  are  not  numbered  in  the  will.     The  paragraph  num* 
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bered  49  in  the  printed  will  seema  to  be  a  new  paragraph.  It  is, 
however,  in  the  will,  separated  from  the  paragraph  numbered  48 
by  only  slight  indications.  The  will  was  written  by  the  testator 
on  paper  which  has  a  ruled  margin  on  the  left-hand  side,  and  it 
is  carefully  written  within  this  margin.  The  first  word  of  the 
first  line  of  paragraph  numbered  49  is  written  in  the  will 
about  three-eighths  of  an  inch  inside  of  this  margin,  while  the 
other  lines  of  this  paragraph  begin  close  up  to  the  margin; 
but  the  space  between  the  first  line  of  paragraph  49  and  the 
preceding  line  is  the  same  as  between  other  lines,  and  the 
preening  line  extends  substantially  across  the  page.  The 
form  of  writing  paragraph  numbered  50  has,  in  the  written 
will,  nothing  to  indicate  that  it  was  intended  as  a  separate 
paragraph.  The  preceding  line  extends  across  the  page. 
The  initial  "If  of  the  paragraph  is  close  to  the  margin, 
and  the  space  between  the  first  line  of  the  paragraph  and  the 
preceding  line  is  the  same  as  the  usual  spaces  between  lines.  The 
paragraph  numbered  61  has  the  appearance,  in  the  written  will, 
of  being  intended  for  a  new  paragraph,  for,  although  between  the 
first  line  of  the  paragraph  and  the  line  preceding  is  the  usual 
space,  yet  the  preceding  line  does  not  extend  quite  across  the  page, 
and  the  "If"  at  the  beginning  of  the  next  line  is  about  one-quarter 
of  an  inch  from  the  margin.  The  second  clause  of  paragraph 
numbered  51  begins  about  a  quarter  of  an  inch  from  the  margin, 
but  this  is  the  only  indication  that  it  is  a  new  paragraph,  and 
there  is  a  comma,  and  not  a  period,  after  the  word  "years,"  next 
preceding;  but  the  testator  often  used  a  comma  at  the  end  of  a 
sentence,  for  a  period.  The  only  thing  to  be  said,  from  an  exam- 
ination of  the  photographic  copy,  is  that  the  paragraphs  are  not 
numbered,  and,  in  form,  are  far  less  distinctly  marked  from  one 
another  than  they  appear  to  be  in  the  printed  copy.  The  ques- 
tion is  whether  the  provisions  of  the  paragraphs  numbered  from 
50  to  52  relate  to  all  legacies  to  or  for  the  benefit  of  institutions 
and  societies  contained  in  the  will,  or  only  to  those  institutions 
and  societies  mentioned  in  the  forty-eighth  and  forty-ninth  para- 
graphs, or  only  to  those  mentioned  in  the  forty-ninth  paragraph. 
This  is  a  question  of  a  good  deal  of  difficulty,  but  we  think  that 
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they  relate  to  the  i/istitutions  and  societies  mentioned  in  both  the 
forty-eighth  and  forty-ninth  paragraphs,  and  to  no  other. 

The  testator  died  on  December  15,  1889.  The  will  was  al- 
lowed by  the  Probate  Court  of  the  county  of  Essex  by  decree  en- 
tered on  January  20,  1890;  and  an  appeal  was  taken  from  this 
decree,  and  heard  in  this  court,  which  resulted  in  the  affirmance 
of  the  decree  of  the  Probate  Court  on  February  6,  1893.  More 
than  five  years  have  now  elapsed  since  the  death  of  the  testator. 
The  words,  "the  above  named  institutions  and  societies,"  found 
in  the  fiftieth  paragraph,  and  the  words,  "the  several  institutions 
and  societies,"  found  in  the  fifty-first  paragraph,  and  the  words, 
"any  one  of  said  institutions  or  societies,"  found  in  the  fifty- 
second  paragraph,  of  the  will,  seem  to  refer  to  the  institutions  and 
societies  to  which  legacies  were  to  be  paid,  and  not  to  those  for 
whose  benefit  property  was  to  be  held  in  trust  by  the  executors 
and  trustees.  Before  these  paragraphs,  the  testator  had  given 
certain  property  or  sums  of  money  to  his  executors  and  trustees, 
in  trust,  for  the  benefit  of  certain  societies,  and  certain  property 
or  smm  of  money  to  certain  societies,  and  certain  sums  of  money 
to  the  government  of  the  city  of  Gloucester;  but  all  these  legacies 
cither  were  given  for  special  purposes  set  forth  in  the  will,  or  the 
gift  was  to  his  executors  and  trustees,  with  special  directions.  In 
the  forty-eighth  paragraph  he  gives  to  "each  of  ten  following 
named  institutions  and  societies"  "the  sum  of  four  thousand  dol- 
lars, to  be  safely  invested  as  a  ^Permanent  Fund,'  and  the  income 
only  thereof  to  be  used  in  such  manner  as  will  from  time  to  time 
best  promote  the  interests  and  welfare  of  the  said  institutions 
and  societies;"  and  the  same  language,  substantially,  is  used  at 
the  beginning  of  the  forty-ninth  paragraph.  These  legacies  are 
to  be  paid  directly  to  the  institutions  and  societies  named,  and 
the  income  is  to  be  used  by  them,  at  their  discretion,  to  promote 
their  interests  and  welfare  or  their  interest  and  prosperity.  Im- 
mediately after  this  he  makes  provision  for  the  event  of  "any 
of  the  above  named  institutions  and  societies"  ceasing  t^  exist,  and 
then  makes  a  provision,  in  a  certain  event,  for  deferring  "the  pay- 
ment of  these  legacies"  until  such  a  time  as,  in  the  judgment 
of  his  executors,  it  would  seem  best  to  dispose  of  so  much  of  his 
property  "as  would  be  required  to  pay  these  legacies  in  full,  not 
Vol.  1-67 
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exceeding  five  years,"  which  must  mean  five  years  from  the  time 
of  his  decease;  and  then  he  makes  provision  that  the  "average 
annual  income  received  from  my  property  shall  be  considered, 
if  less,  an  equitable  sum  to  be  divided  and  paid  to  the  several  in- 
stitutions and  societies,"  etc.,  and  this,  we  think,  he  means  shall 
be  done  until  the  legacies  are  paid  in  full. 

The  fifty-third  paragraph,  which  is  the  residuary  clause,  begins 
as  follows:  "After  the  payment  of  my  just  debts  and  all  the  lega- 
cies herein  written,  and  after  providing  for  the  several  bequests 
in  trust,  I  hereby  give,"  etc.  This  shows  that  the  testator  distin- 
guished between  the  legacies  given  to  his  executors  and  trustees 
in  trust  and  the  legacies  which  were  to  be  paid  to  the  legatees, 
and  that  he  used  apt  language  when  he  intended  to  include  all 
the  legacies  given  by  the  will. 

The  general  rule  is  that  legacies  draw  interest  at  the  rate  of 
six  per  cent,  per  aninnn  from  one  year  from  the  death  of  the  tes- 
tator. We  see  nothing  in  the  will  whereby  the  legacies  generally 
are  taken  out  of  the  operation  of  this  rule.  The  provision  ex- 
tending the  time  of  payment  of  the  legacies  to  certain  institu- 
tions and  societies,  we  think,  was  intended  to  aflfect  only  the  con- 
venient and  most  profitable  management  of  the  estate,  and  not 
the  time  from  which  interest  should  be  received.  (  Welch  v» 
Adams^  152  Mass.  74 ;  25  N.  E.  34 ;  Spencer^  Petitioner,  16  R  I- 
25;  12  Atl.  i24;  Wood  v.  Penoyre.  13  Ves.  826.)  As  we  have 
construed  this  provision,  it  requires  the  payment  of  the  average 
annual  income,  in  place  of  interest,  to  such  institutions  and  socie- 
ties. The  bequest  in  the  forty-first  paragraph  for  the  benefit  of 
William  Wynn  seems  to  be  within  Pub.  St.  ch.  136,  §  24;  and 
this  bequest  draws  interest  at  the  rate  of  six  per  cent  per  annum, 
simple  interest,  from  the  death  of  the  testator  until  the  money 
is  set  aside  specially  for  this  trust.  The  other  legacies,  except  those 
contained  in  the  forty-eighth  and  forty-ninth  paragraphs,  draw  in- 
terest at  the  rate  of  six  per  cent,  per  annum,  simple  interest,  from 
one  year  from  the  death  of  the  testator.  The  legacies  contained 
in  the  forty-eighth  and  forty-ninth  paragraphs  are  subject  to  the 
provisions  contained  in  the  fifty-first  paragraph.  Under  these 
provisions,  interest  on  the  amounts  given  from  one  year  from  the 
death  of  the  testator  for  the  next  four  years  is  to  be  reckoned  at  the 
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rate  of  the  average  annual  income  received  from  the  property, 
if  less  than  six  per  cent.,  and,  after  the  expiration  of  five 
years  from  the  death  of  the  testator,  at  the  rate  of  six  per 
cent,  simple  interest,  per  annum.  If  any  devises  or  legacies 
fail  or  lapse,  they  fall  into  the  residue,  and  pass  under  the 
residuary  clause.  The  expenses  of  administration,  including 
the  expenses  of  the  contest  over  the  probate  of  the  will,  so 
far  as  they  have  been  made  a  charge  upon  the  estate,  are  to 
be  taken  from  the  corpus  of  the  estate.  {Bowditch  v.  SoUyh^  99 
Mass.  186;  Deane  v.  Home  for  Aged  Colored  Women^  111  ii 
132 ;  Morse  v.  Stearns,  131  id.  389  ;  Bridge  v.  Bridge,  146  id.  373 ; 
15  N.  E.  899.) 

Instructions  accordingly. 


NoTB.— NATURE  AND  SCOPE  OP  THE  DOCTRINE  OP  PERPETUI 

TIES. 

a.  Definition  and  nature. 

b.  Development  of  the  doctrine. 

c.  Views  of  Mr.  Jarman. 

d.  Hostility  of  the  modern  law. 

e.  Not  applied  to  charitable  trusts.    Relaxation  of  the  rule. 

f.  Judicial  construction. 

g.  Tests  applied. 

As  there  is^'no  preaent  likelihood  that  the  people  of  this  country  will  over* 
come  what  is,  apparently,  an  evincible  repugnance  to  any  condition  in  the  con. 
veyance  that  savors  of  a  perpetuity,  the  principal  case  is  of  irreat  service  in 
keeping  before  the  mind  the  reasons  that  underlie  this  deep  seated  aversion. 

a.  Deflnltlon  and  nature.— In  Philadelphia  v.  Qirard  (46  Pa  St.  9),  Low. 
BUB,  C.  J.,  said:  "  Perpetuities  are  grants  of  property,  wherein  the  vesting  o£ 
an  estate  or  interest  is  unlawfully  postponed  (Saunders  on  Uses  and  Trusts, 
190),  and  they  are  called  perpetuities,  not  because  the  grant,  as  written,  would 
actually  make  them  perpetual,  but  because  they  transgress  the  limits  which 
the  law  has  set  in  restraint  of  grants  that  tend  to  a  perpetual  suspense  of  the 
title,  or  of  its  vesting;  or.  as  issonietimes,  with  less  accuracy,  expressed,  to  a  per- 
petual prevention  of  alienation.  According  to  this  definition,  a  present  gift  to 
a  charity  is  never  a  perpetuity,  though  intended  to  be  inalienable  (24  flow. 
495),  and  no  vested  grant  is  a  perpetuity." 

It  is  any  limitation  tending  to  take  the  subject  of  it  out  of  commerce  for  a 
longer  period  than  a  life  or  lives  in  being,  and  twenty-one  years  beyond;  and 
in  case  of  a  posthumous  child,  a  few  months  more,  allowins:  for  the  term  of 
gestation  (Randall  on  Perpetuities,  48);  or,  it  is  such  a  limitation  of  property  aa 
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renders  It  unalienable  beyond  the  period  allowed  by  law.    (Gilbert  on  Usea, 
by  Sugden,  260,  note.) 

Mr.  Lewis  gives  a  fuller  definition  :  "A  perpetuity  is  a  future  limitation, 
whether  executory,  or  by  way  of  remainder,  and  of  either  real  or  personal 
property  which  is  not  to  vest,  until  after  tlie  expiration  of,  or  will  not 
necessarily  vest  within,  the  period  fixed  and  prescribed  by  law  for  the 
creation  of  future  estates  and  interests,  and  which  is  not  destructible  by  the 
persons  for  the  time  being  entitled  to  the  property,  subject  to  the  future  limi- 
tation, except  with  the  concurrence  of  the  individual  interested  under  that 
limitation."    (Lewis  on  Perpetuity,  164.) 

"  The  particular  feature,"  says  Mr.  Lewis,  in  his  Treatise  on  Perpetuities, 
*'in  limitations  of  future  interests,  with  which  the  rule  against  perpetuities  is 
connected,  is  the  time  of  their  vesting,  or,  in  other  words,  of  their  becoming 
interests  transmissible  to  the  representatives  of  the  grantee,  devisee  or  legatee, 
and  disi>08able  by  him.  When  they  are  so  limited  as  necessarily  to  allow  this 
quality,  with  the  legal  period  of  remoteness,  they  are  free  from  objection  in 
reference  to  the  perpetuity  rule."  Upon  this  question  we  may  also  refer  to 
Miffln's  Appeal  (121  Pa.  205;  1  L.  R.  A.  458).  "  If  a  remainder  is  vested,  that 
is,  if  it  is  ready  to  take  effect  whenever  the  particular  estate  determines,  it  is 
immaterial  that  the  particular  estate  is  determinable  by  a  contingency  which 
may  fall  beyond  the  life  or  lives  in  being."    (Gray,  Perpetuities,  209.) 

Mr.  Saunders  says:  "A  perpetuity  may  be  defined  to  be  a  future  liinita- 
tion,  restraining  the  owner  of  the  estate  from  alienating  the  fee  simple  of  the 
property,  discharged  of  such  future  use  or  estate,  before  the  event  is  deter- 
mined, or  the  period  is  arrived  when  such  future  use  or  estate  is  to  arise.  If 
that  period  is  within  the  bound  prescribed  by  law,  it  is  not  a  perpetuity."  This 
describes  the  thing  itself,  and  not  the  rule  of  law,  or  the  length  of  time,  which 
may  vary.  Mr.  Lewis  gives  a  fuller  definition:  "A  perpetuity  is  a  future  limi- 
tation, whether  executory,  or  by  way  of  remainder,  and  of  either  real  or  per^ 
sonal  property,  which  is  not  to  vest,  until  after  the  expiration  of,  or  will  not 
necessarily  vest  within,  the  period  fixed  and  prescribed  by  law  for  the  creation 
of  future  estates  and  interests,  and  which  is  not  destructible  by  the  persons  for 
the  time  entitled  to  the  property,  subject  to  the  future  limitation,  except  wiUi 
the  concurrence  of  the  individual  interested  under  that  limitation."  (1  Peiry 
on  Trusts,  484.) 

Thus  it  has  repeatedly  been  held  in  Massachusetts  that  "a  devise,  subject  to 
a  conditional  limitation  void  for  remoteness,  vests  an  absolute  estate  in  the  first 
taker/'  (Brattle  Square  Church  Proprs.  v.  Grant.  8  Gray,  Mass.,  142;  68  Am. 
Dec.  725;  Theological  Educational  Soc.  v.  Ait*y  Gen.,  185  Mass.  285.)  The 
same  rule  has  been  sanctioned  in  New  York,  (l^fanice  ▼.  Manice,  43  N.  T. 
1888;  Tiers  v.  Tiers.  08  id.  568;  Dana  v.  Murray,  122  id.  604.  See,  also,  Out- 
land,  v.  Bowen,  115  Ind.  150:  Coggins's  App.  124  Pa.  10.) 

And  generally  it  may  be  said  that  an  executory  devise  must  be  so  limited 
that  by  the  terms  of  its  creation  it  must  take  effect  within  the  period  prescribed 
for  the  vesting  of  future  estates. 

If  the  limitation  be  in  such  terms  that  it  may  or  may  not  vest  within  that 
time  it  is  void.    (Oaddell  v.  Palmer,  1  Clark  &  F.  872;  4  Kent's  Com.  267;  t 
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Jarman.Wills,  321;  4  Cruise,  Dig.  title  32,  chap.  24.  sec.lS;  Nightingale  v.  Bui', 
rell,  16  Pick.,  Mass.,  Ill;  Atkinsdn,  Conveyancing,  2d  ed.,  264; Brattle  Square 
Church  Props,  v.  Grant,  8  Gray,  Maas. ,  142,  68  Am.  Dec.  726;  Lewis,  Perpet- 
uity, 168-172;  Hooper  v.  Hooper,  9  Cush.,  Mass.,  122;  Thorndike  v.  Loring,  15 
Gray,  Mass.,  891;  Fosdick  t.  Fosdick,  6  Allen,  Mass.,  41;  Odell  ▼.  Odell,. 

10  id.  1;  Loring  v.  Blake,  98  Mass.  268;  Sears  v.  Putnam,  102  id.  6;  Josce- 
lyn  T.  Nott,  44  Conn.  65;  Donohue  v.  McNichoI.  61  Pa.  78;  Patterson  ▼.  Ellis, 

11  Wend.,  N.  T.,  259;  Hawley  v.  James,  16  id.  120;  Schettler  t.  Smith.  41  N- 
Y.  844;  Knox  ▼.  Jones,  47  id.  889;  Yates  v.  Yates,  9  Barb.,  N.  Y..  824;  Qott  ▼. 
Cook,  7  Paige,  640;  4  L.  ed.  266;  Boynton  v.  Hoyt,  1  Denio,  N.  Y.,  58.) 

b.  DeTelopment  of  the  doctrine.— The  rule  against  perpetuities  is  of 
▼ery  extensiye  application,  and  in  the  legislation  of  every  civilized  nation  on 
the  globe,  we  find  traces  more  or  less  italicized  of  tlie  same  idea  that  is  em- 
bodied in  our  rule  against  perpetuities.  Originally  the  rule  owe^  its  inception 
to  Judicial  decision  alone,  entirely  unaided  by  legislative  enactment  And  it 
wiU  ever  stand  conspicuous  among  the  many  monumental  exhibits  of  purely 
Judge-made  law.  From  time  immemorial  the  English  race  has  been  peculiarly 
sensitive  of  all  laws  regulating  real  property,  and  in  no  direction  has  it  dis- 
played more  thoroughbred  antagonism  than  in  those  methods  relating  to  the 
free  alienation  of  lands.  Aristocratic  pretension  and  royal  prerogative  have 
manacled  the  freedom  of  transfer  by  laws  of  primogeniture  and  entailment. 
But  the  conviction  is  abroad  and  is  every  day  gaining  in  momentum  that  pub^ 
lie  policy  as  well  as  common  justice  is  opposed  to  the  perpetual  settlement  of 
properties  in  such  a  manner  as  to  make  them  practically  inalienable — reserved 
from  the  commerce  of  the  world  so  long  as  propagation  can  keep  in  being  a 
person  capable  of  taking  who  answers  the  designation  of  some  testator,  who 
seeks  to  elude  the  usual  effects  of  burial  by  forcing  unborn  generations  to  rec- 
ognize his  acts.  It  is  quite  interesting  to  trace  the  attitudes  of  antagonism  as. 
mimed  by  the  Judiciary  from  time  to  time  in  regard  to  limitations  upon  testa 
mentary  devises.  But  in  England  it  was  not  until  the  administration  of  Lord 
Mblbouritb  in  1888  that  the  cap  and  bells  were  added  to  the  rotund  figure, 
and  the  rule  against  perpetuities  appeared  in  full  regalia.  The  celebrated  case 
of  Cadell  v.  Palmer  (1  Clark  &  Finley,  872),  finally  determined  not  only  that 
children  en  ventre  ea  mh'e  born  after  their  father's  death  should  be  deemed  to 
have  been  born  in  his  lifetime  for  all  purposes  of  inheritance,  but  also  that  the 
limitation  which  arrested  the  power  of  alienation  for  two  lives  in  being  should 
be  extended  for  a  period  of  nine  months  to  allow  for  the  period  of  gestation. 
In  this  manner,  all  legal  estates,  created  by  executory  devise,  conditional  limi- 
tation, or  shifting  or  springing  uses— in  other  words,  all  estates  in  the  nature 
of  remainders  must  vest  within  a  life  or  lives  in  being  at  the  death  of  the  testa- 
tor and  twenty-one  years  thereafter  plus  the  period  of  gestation.  And  any  es- 
tate so  limited  that  it  can  not  vest  absolutely  in  some  one  within  that  period  is 
void.  It  has  taken  nearly  three  centuries  to  work  this  innovation  on  the  com- 
mon law,  and  yet  it  was  regarded  as  a  great  achievement  in  its  day.  Every 
position  was  contested  with  the  utmost  violence.  The  first  statute  of  William 
and  Mary,  passed  at  the  close  of  the  seventeenth  century,  was  carried  by  a  bare 
majority,  and  it  was  perilously  close  to  utter  extinction  during  the  premiership 
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of  Sir  Robert  Walpole.  Whatever  its  vicissitudes  the  rule  is  here—and 
here  to  stay.  It  was  always  easy  to  determine  whether  an  executory  devise 
contravenes  the  rule  against  perpetuities  by  this  single  inquiry,  viz. :  Id  it  pos- 
sible that  the  event  or  contingency  upon  which  the  estate  must  vest,  may  not 
occur  or  happen  within  the  prescribed  period  limited  by  the  rule?  For  if,  by 
any  possibility,  the  event  might  not  happen  within  the  time,  the  devise  is  ob- 
noxious to  the  rule,  and  hence  invalid.  In  all  instances,  under  all  circum- 
«tsjices,  the  contingency  upon  which  the  vesting  of  the  estate  hinges  must  be 
of  such  a  cliaracter  that  it  will  infallibly  occur  sometime  within  the  limit. 

c.  Tiews  of  Mr.  Jarman.— The  rule  against  perpetuities  is  a  salutary  one, 
as  is  very  conclusively  shown  by  Mr.  Jarman.  (1  Jarm.  250.)  This  distin- 
/j^uished  author  says :  "  The  necessity  will  be  obvious  if  we  consider  for  a 
moment  what  would  be  the  state  of  a  community  in  which  a  considerable  pro- 
portion of  the  land  and  capital  was  locked  up.  That  free  and  active  circula- 
tion of  property,  which  is  one  of  the  springs  as  well  as  the  consequences  of 
commerce,  would  be  obstructed,  the  improvement  of  land  checked,  its  acqui. 
siiion  rendered  difficult,  the  capital  of  the  country  gradually  withdrawn  from 
trade,  and  the  incentives  to  exertion  in  every  branch  of  industry  diminished. 
Indeed,  such  u  state  of  things  would  be  utterly  inconsistent  with  national 
prosperity,  and  these  restrictions,  which  were  intended  by  the  donors  to  guard 
the  objects  of  their  bounty  against  the  effect  of  their  own  improvidence,  or 
originated  in  more  exceptional  motives,  would  be  baneful  to  all."  He  adds, 
in  a  note:  *'  Perhaps  these  restrictions  most  frequently  spring  from  the  desire 
to  exert  a  posthumous  control  over  that  which  can  no  longer  be  enjoyed.  Te 
ieneam  moriens  is  the  dying  lord's  apostrophe  to  his  manor,  for  which  he  forges 
these  fetters,  that  seek  by  restricting  the  dominion  of  others  to  extend  his 
own." 

The  more  common  cases  of  limitations  by  executory  devise,  which  are  held 
void,  as  contravening  the  rule  against  perpetuities,  are  when  property  is  given 
over  upon  an  indefinite  failure  of  issue,  or  to  a  class  of  persons  answering  a 
particular  description,  or  specifically  named ;  as  to  the  children  of  A.  who 
shall  attain  the  age  of  twenty  five,  or  to  a  person  possessing  a  certain  qualifi- 
cation, with  which  he  will  not  be  necessarily  clothed  within  the  prescribed 
period. 

d.  Hostility  of  the  modem  law. —As  stated  "previously  our  laws  are  in- 
<exorably  hostile  to  all  efforts  tending  to  clog  the  devolution  of  property,  and  to 
coQcentraleit  within  a  narrow  circle  of  pet  beneficiaries  who,  following  the  wake 
of  English  ideas,  seek  to  fasten  the  principles  of  primogeniture  and  entailment 
upon  the  course  or  property.  Perpetuities  directly  antagonize  tlie  ends  of 
social  commerce  by  preventing  free  alienation  and  in  all  of  the  Federal  states 
enactments  exist  restraining  the  perpetuation  of  an  estate  beyond  the  period  <k 
two  lives  in  being  or  one  life  plus  twenty-one  years  plus  the  usual  period  of 
gestation  in  cases  of  posthumous  birth.  All  that  is  required  is  that  the  estate 
ahall  vest  within  the  prescribed  period.  The  right  of  possession  may  be  posL 
poned  longer  and  trusts  created  for  beneficent  purposes  are  relieved  from  the 
operation  of  the  rule.  The  term  has  come  to  import  any  disposition  of  real 
property  which  is  void  because  it  infringes  .this  "  rule  against  perpetuities," 
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such  as  a  gift  to  A.  for  life,  and  after  bis  death  to  such  of  his  children  as  shall 
attain  the  age  of  twenty-five  years.  (Leak  v.  Robinson,  2  Meriv.  868;  City  of 
Philadelphia  v.  Girard's  Heirs,  45  Pa.  8t.  26;  McAuther  v.  Scott,  113  U.  8. 
882;  Ould  v.  Washington  Hospital,  95  id.  812;  DeWolf  v.  Lawson,  61  Wis. 
478.     See  141  Mass.  408.) 

e.  Not  applied  to  charitable  trusts.  Relaxation  of  the  rule.— The 
rule  against  perpetuities  relaxes  in  favor  of  a  trust  for  charitable  objects  as  in 
sucli  a  case  it  is  no  objection  to  the  validity  of  the  trust  that  the  property  may 
remain  in  the  hands  of  trustees  and  their  duly  appointed  successors  for  all 
time  to  come.  (Andrews  v.  Andrews,  110  III.  228.)  Charities  are  universally 
favored  both  at  law  and  in  equity.  And  it  would  frustrate  their  beneficent 
designs  were  the  rule  against  perpetuities  allowed  to  operate.  If,  however, 
the  charitable  trust  is  to  await  the  determination  of  a  particular  estate,  and  that 
particular  estate  may  possibly  endure  beyond  the  period  of  a  life,  or  lives  in 
being  and  twenty-one  years  thereafter, the  charity  will  be  held  void.  The  cause 
of  the  perpetuity  fastens  upon  the  gift  in  the  first  taker.  (City  of  Philadelphia 
V.  Qirard's  Heirs,  9  Wright,  29.)  It  seems  to  me  that  common  sense  would 
suggest  holding  the  charity  good,  and  the  particular  estate  void  as  in  contra- 
▼entiou  of  the  rule.  In  any  event  it  seems  inequitable  to  annul  the  charity. 
Both  might  be  preserved  by  allowing  the  particular  estate  to  operate  within 
the  limitation,  and  not  frustrate  the  testamentary  design  by  recognizing  the 
very  estate  that  offends  the  rule.  (See  Jones  v.  Habersham,  107  U.  8.  186  ; 
I>etwiller  v.  Hartman,  87  N.  J.  Eq.  264.) 

Charitable  trusts  usually  commence  in  prasienti,  and  on  this  account  the 
question  of  remoteness  seldom  arises;  they  may,  however,  begin  in  some  future 
time,  in  which  case  they  are  not  exempt  from  the  operation  of  the  rule  against 
perpetuities. 

A  charitable  trust  differs  from  others  in  that  it  has  no  definite  es9tui  que 
trust,  'ihere  is  no  determinate  person  or  persons  possessing  such  positive 
right  to  the  property  given  in  trust  as  would  enable  him  to  transfer  hjs  inter- 
est by  deed.  It  is  no  objection  to  a  devise  for  a  charity  that  it  is  so  vague  and 
indefinite  that  no  particular  person  may  have  such  an  interest  as  will  give  him  a 
right  to  demand  its  execution  if  there  be  a  trustee  named  clothed  with  discretion- 
ary power  to  carry  out  the  general  objects  of  the  power.  (Zeisweiss  v.  James,  68 
Pa.  St.  46;  Whitman  v.  Lex,  17  S.  &  R.,  Pa.,  88;  Mayor,  etc.  of  Philadelphia 
T.  Elliott,  8  Rawle,  Pa.,  170  ;  Burke  v.  Roper,  79  Ala.  142.  See  Holland  v. 
Alcock,  106  N.  T.  812;  83;  Am.  and  Eng.  Ency.  of  Law,  vol.  xviii,  p.  868.) 

In  Odell  V.  Odell  (10  Allen,  Mass..  6),  Gray,  J.,  said  :  The  rule  of  public 
policy  which  forbids  estates  to  be  indefinitely  inalienable  in  the  hands  of  indi- 
viduals does  not  apply  to  charities.  These  being  established  for  objects  of 
public,  general  and  lasting  benefits  are  allowed  by  the  law  to  be  as  permanent  as 
any  human  institution  can  be,  and  courts  will  readily  infer  an  intention  in  the 
donor  that  they  should  be  perpetual." 

f.  Jadielal  eonstmetion. — A  cardinal  rule  of  construction  whenever 
questions  relating  to  perpetuities  have  been  before  the  courts  is  to  regard  the 
limitation  as  measured  by  lives  only,  or  by  some  term  that  can  not  in  any 
event  exceed  two  lives  in  being.    Real  property  is  never  inalienable  unleaa 
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there  is  a  contingent  remainder,  and  the  contingency  has  not  yet  occurred,  and 
this  is  the  meaning  of  the  prohibition  of  perpetuities.  Allowing  that  the 
cross-remainders  are  contingent,  they  must  be  respected  when  they  are  within 
the  period  of  two  lives  in  being.  (Eane  v.  Gott,  24  Wend.,  N.  Y.,  641;  KnoK 
v.  Jones,  47  N.  Y.  898.)  Where  there  is  an  absolute  suspension  of  the  owner- 
ship for  the  prohibited  period,  the  avails  of  the  fund  so  go  to  the  residuary 
legatee.  (Westerfield  v.  Westerfield,  1  Bradf.,  N.  Y.,  140.  See  Rice's  Probate 
Law,  130.) 

In  the  case  of  Smith  v.  Edwards  (88  N.  Y.  93),  the  testator  directed  that 
$80,000  should  be  kept  invested  until  his  youngest  grandchild  then  born,  or 
that  might  thereafter  be  born  before  the  final  distribution  of  his  estate,  should 
be  of  age.  He  then  directed  his  executors  to  make  distribution  when  his 
youngest  grandchild  born,  and  that  might,  within  twenty  years,  be  born,  should 
arrive  at  full  age,  or  if  a  granddaughter,  when  she  should  be  lawfully  married. 
The  parties  to  whom  distribution  was  to  be  made  were  left  uncertain  until 
such  time  should  arrive.  The  court  held  the  bequest  void  by  their  statute  of 
perpetuities.  (See,  also,  Roberts  v.  Corning,  89  N.  Y.  325;  Purdy  v.  Hayt, 
92  id.  446;  Schettler  v.  Smith,  41  id.  884.  See  Rice's  Am.  Probate  Law» 
270.) 

In  the  case  of  Heald  v.  Heald  (66  Md.  800),  it  was  decided  that  where  A. 
gave  an  equitable  life  estate  to  C,  and  a  similar  estate  to  his  children  surviv- 
ing him,  and  the  remainder  absolutely  to  the  issue  of  such  children,  it  was 
held  that  the  last  limitation  was  void,  as  violating  the  rule  against  perpetui- 
ties. 

g.  Tests  applied. — In  the  application  of  this  rule,  in  order  to  test  the 
legality  of  a  limitation,  it  is  not  sufficient  that  it  be  capable  of  taking  efiFect 
within  the  prescribed  period;  it  must  be  so  framed  as  ex  neeenitaU  to  take 
effect,  if  at  all,  within  that  time.  If,  therefore,  a  limitation  is  made  to  de- 
pend upon  an  event  which  may  happen  immediately  after  the  death  of  the 
testator,  but  which  may  not  occur  until  after  the  lapse  of  the  prescribed  period, 
the  limitation  is  void.  The  object  of  the  rule  is  to  prevent  any  limitation 
which  may  restrain  the  alienation  of  property  beyond  the  precise  period  within 
which  it  must  by  law  take  effect.  If  the  event  upon  which  the  limitation 
over  is  to  take  effect  may,  by  possibility,  not  occur  within  the  allowed  period, 
the  executory  devise  is  too  remote,  and  can  not  take  effect.  (Nightingale  v. 
Burrell,  15  Pick.  Ill;  4  Kent's  Com.  288;  6  Cruise,  Dig.  tit.  88,  ch.  17,  sec. 
28.)  These  rules  are  stated  with  great  precision  in  2  Atkinson  on  Convey- 
ancing (3d  ed.,  364). 

The  true  test,  by  which  to  ascertain  whether  a  limitation  over  is  void  for 
remoteness,  is  very  simple.  It  does  not  depend  on  the  character  or  nature  of 
the  contingency  or  event  upon  which  it  is  to  take  effect.  These  may  be  varied 
to  any  extent.  But  It  turns  on  the  single  question  whether  the  prescribed  con- 
tingency or  event  may  not  arise  until  after  the  time  allowed  by  law,  within 
which  itte  gift  over  must  take  effect. 

To  the  suggestion  that  a  will  violates  the  rule  against  perpetuities,  or  re- 
moteness which  prohibits  the  tying  up  of  property  beyond  a  life  or  lives  fn 
being  and  twenty-one  years  and  a  fraction  thereafter,  this  test  may  be  applied^. 
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Will  the  property  within  the  period  aboTe  named  become  vested  In  persons 
capable  of  conveying  it  ?  (Waldo  ▼.  Cummings,  45  111.  421  ;  Lnnt  v.  Lunt, 
108  id.  807.). 

The  Kentucky  law  is  almost  epigrammatic.  **  The  absolute  power  of  alien* 
ation  shall  not  be  suspended  by  any  limitation  or  condition  whatever  for  a 
longer  period  than  during  the  continuance  of  a  life  or  lives  in  being  at  the 
creation  of  the  estate,  and  twenty-one  years  and  ten  months  thereafter."  (Ky. 
Gen.  St.  ch.  63,  art.  1,  sec.  27.)  Regulations  of  a  similar  import  are  all  but 
universal,  but  no  form  of  statutory  expression  has  equaled  the  precision  of 
the  Kentucky  enactment  on  this  subject,  while  they  all  aim  at  Uie  same  re- 
suit,  and  struggle  to  effectuate  the  same  purpose. 

See  voL  6  Am.  Probate  Reports,  210. 


In  re  At  wood's  Estate. 

[Supreme  Court  of  Utah,  45  Pac  Rep.  1086;  July  18,  1896.]! 

Will  —  Omission  of  devisee — Legal  presumption — Oral 
EVIDENCE — Competency  of  witnesses. 

In  an  instance  under  section  2677,  Gomp.  Laws,  where  a  testator  failed  to  pro- 
vide in  his  will  for  one  of  his  children,  the  statute  presumes  that  the  omis- 
sion was  not  intentional. 

The  presumption  raised  by  the  statute  that  the  omission  by  a  testator  to  pro- 
vide for  a  child  was  not  intentional  may  be  rebutted  by  extrinsic  evidence, 
whether  of  declarations  of  the  testator  or  collateral  facts. 

The  devisees,  under  the  Law  of  1894,  amending  subdivision  8,  g  8877,  Comp. 
Laws  1888,  are  nut  competent  witnesses  against  an  omitted  child. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Salt  Lake  county* 

S.  A.  Merritt,  Judge. 

Petition  by  Florence  Atwood,  by  her  guardian,  in  the  matter  of 
the  estate  of  Millen  Atwood,  deceased.  From  an  order  granting 
the  petition,  executors  and  others  appeal.     Beveraed. 

Richards  &  Richards^  for  appellanta 

Btown^  Henderson  &  KUng^  for  respondent 
Vol.  1—58 
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Zane,  0.  J. — It  appears  from  the  evidence  in  this  record  that 
the  Inte  Millen  Atwood,  of  Salt  Lake  county,  made  his  last  will 
on  the  30th  day  of  September,  1890,  in  which  he  devised  all  his 
real  estate,  and  bequeathed  all  his  personal  property  remaining 
after  the  payment  of  his  just  debts  and  his  funeral  expenses,  to 
his  wife.  Relief  C.  Atwood,  and  to  his  three  children,  Millen  M. 
Atwood,  Abbie  Angenette  Sermon,  and  Rosalie  Esther  Kelch; 
and  that  he  died  on  the  7th  day  of  December,  of  the  same  year, 
possessed  of  real  and  personal  property;  and  that  his  widow,  Relief| 
and  his  children  named,  are  still  living.  It  also  appears  that  the 
will  was  duly  probated,  and  that  Florence  Atwood,  by  her  guardian, 
filed  her  petition  in  the  office  of  the  clerk  of  the  Probate  Court  of 
said  county  on  the  80th  day  of  March,  1892,  in  which  she  alleged, 
with  other  facts,  that  she  was  of  the  age  of  fifteen  years ;  that  she 
was  a  daughter  and  heir  at  law  of  the  testator;  that  he  omitted  to 
provide  for  her  in  his  will ;  and  that  it  did  not  appear  that  such 
omission  was  intentional.  Upon  final  distribution  of  the  estate, 
she  prayed  that  the  same  portion  thei*eof  might  be  awai'ded  to  her 
that  she  would  have  succeeded  to  if  the  testator  had  died  intestate* 
The  executors,  devisees,  and  legatees  named  in  the  will  filed  an 
answer  to  the  petition,  denying  all  its  material  allegations.  This 
is  an  appeal  from  a  decree  granting  the  prayer  of  the  above 
petition. 

The  principal  question  presented  upon  this  appeal  for  our  con 
sideration  and  decision  arises  upon  the  ruling  of  the  lower  court 
excluding  declarations  of  the  testator  made  before,  about  the  time 
of,  and  after,  he  executed  his  will,  offered  to  prove  that  the  omis- 
sion to  provide  for  the  petitioner,  Florence  Atwood,  therein,  was 
intentional.  The  petitioner  bases  her  claim  upon  section  2677, 
Comp.  Laws  Utah,  1888,  viz. :  "  When  any  testator  omits  to  pro- 
vide in  his  will  for  any  of  his  children,  or  for  the  issue  of  any  de- 
ceased child,  unless  it  appears  that  such  omission  was  intentional 
such  child,  or  the  issue  of  such  child,  must  have  the  same  share 
of  the  estate  of  the  testator  as  if  lie  had  died  intestate,  and  suc- 
ceeds thereto  as  provided  in  the  preceding  section."  The  mean- 
ing of  this  section  is  clear.  It  declares,  in  effect,  that  the  intent 
not  to  provide  for  a  child,  or  the  issue  of  one,  shall  not  be  inferred 
from  the  omission  to  make  such  provision  in  his  will,  though  he 
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expressly  gives  all  his  estate  to  heirs  or  other  persons  named. 
The  statate  presames  that  he  did  not  intend  to  omit  to  provide 
for  a  ehild  not  named,  unless  it  otherwise  appears  that  he  did. 
The  statate  presames  that  the  omission  was  from  mental  ineapac* 
ity,  or  from  inadvertence  or  mistake.  The  presumption  of  a  want 
of  intention  is  contrary  to  the  intent  which  the  language  of  the 
will  expresses,  viz.,  to  give  all  his  estate  to  the  persons  named.  If, 
in  construing  the  language  of  the  will  in  the  light  of  all  the  cir- 
cumstances under  which  it  was  made,  the  court  can  say  it  provides 
for  the  child,  the  statute  has  no  application.  Oti  the  contrary,  if, 
after  construing  its  language  under  all  such  circumstances,  the 
lower  court  can  say  the  child  is  omitted,  the  statute  does  apply, 
and  raises  the  presumption  that  the  omission  was  not  intentional. 
The  petitioner  insists  that  the  intention  not  to  provide,  as  well  as 
the  omission  to  provide,  must  appear  from  the  language  of  the  in 
strument;  while  the  appellants  claim  that  the  intent  to  omit  may 
be  shown  by  parol  evidence.  The  statate  does  not  sajr  from  what 
the  intention  to  omit  shall  appear.  The  phrase,  "  unless  it  appears 
that  such  omission  was  intentional,"  must  be  held  to  signify  that 
the  intent  to  omit  must  appear  according  to  the  rales  of  evidence, 
not  contrary  to  them ;  but  the  statute  does  not  indicate  the  means 
by  which  such  intent  must  appear.  As  a  part  of  the  science  of 
the  law,  rules  have  been  established  by  which  to  determine  the 
competency,  the  relevancy,  and  the  materiality  of  evidence  offered 
to  prove  or  disprove  disputed  facta  Such  facts  can  only  be  estab- 
lished in  courts  of  justice  by  such  means  as  the  rules  of  evidence 
permit 

The  language  of  the  testator's  will  gives  his  entire  estate,  after 
the  payment  of  his  debts,  to  his  wife  and  the  three  children  named. 
No  mention  or  reference  to  any  other  heir  is  made  in  it  While 
it  is  true  that  no  reference  is  made  in  the  will  to  the  petitioner, 
Florence,  and  that  there  is  evidence  tending  to  prove  that  she  was 
not  the  testator's  child,  in  our  opinion  the  weight  of  the  evi- 
dence supports  the  finding  of  the  trial  court  that  she  was  his 
daughter.  The  law  quoted  above  raises  the  presumption,  from 
the  absence  of  any  reference  to  her  in  the  will,  that  the  omission 
was  not  intentional;  but  the  presumption  is  not  conclusive,  and  it 
may  be  overcome  by  legitimate  evidence.     It  is  to, overcome  thia 
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presamption  that  evidence  is  admissible  in  the  first  instance  and 
afterwards  to  sapport  it  So  that  the  evidence  is  not  admitted  to 
aid  the  lower  court  in  the  construction  of  the  will.  It  is  admitted 
solely  to  rebut  the  presumption  which  the  law  raises.  It  is  ad* 
mitted  for  the  sole  purpose  of  rebutting  a  pnma^^icte  presumption 
raised  by  the  statute,  contrary  to  the  intent  which  the  language  of 
the  will  expresses.  Tbe  statute  presumes  that  the  testator  did  not 
mean  what  he  said,  while  the  evidence  offered  says.he  did.  Taylor, 
in  his  work  on  Evidence,  distinguishes  the  rule  regulating  the  ad- 
mission of  parol  evidence  to  rebut  legal  presumptions  from  those 
excluding  such  testimony  to  aid  the  court  in  the  construction  of 
wills,  or  contracts,  as  follows  :  '*With  the  view  of  clearly  under- 
standing the  subject  under  discussion,  it  is  essential  to  distinguish 
between  mere  legal  presumptions  and  rules  of  construction,  be* 
cause,  while  the  former  may  be  rebutted,  and,  if  rebutted,  sup- 
ported also  by  parol  evidence,  no  evidence  can  be  received  on 
either  side  ^  if  the  court,  by  construction,  can  arrive  at  aeon* 
elusion,  respecting  the  meaning  of  the  instrument"  (2  Tayl 
Ev.  §  1231.)  The  statute  quoted  does  not  state  a  rule  of 
construction,  but  a  rule  of  presumption.  It  does  not  contradict 
or  vary  the  language  of  the  will  or  its  meaning.  It  is  of- 
fered to  show  that  the  testator  meant  what  his  language  ex- 
pressed. The  evidence  is  offered  to  rebut  the  presumption  which 
the  statute  raises  that  he  did  not  mean  what  he  said.  In  the  dis- 
cussion of  the  rules  respecting  the  admission  of  extrinsic  evidence 
as  to  wills,  Abbott  says :  "The  considerations  to  which  I  have 
adverted,  however,  it  will  be  seen,  do  not  militate  against  evidence 
impeaching  or  disproving  the  validity  of  the  testamentary  act;  nor, 
on  the  other  hand,  against  evidence  tending  to  show  that  the  inten* 
tion  was  really  just  what  it  expressed  on  the  face  of  the  will."  (Abb. 
Tr.  Ev.  p.  182.)  We  are  of  the  opinion  that  the  presumption 
raised  by  the  statute,  that  the  omission  by  a  testator  to  provide  for 
any  of  his  children  was  not  intentional,  may  be  rebutted  by  ex* 
trinsic  evidence,  whether  of  declarations  of  the  testator,  or  collat- 
eral facts  showing  the  intention  of  the  testator  to  have  been  that 
which  the  language  of  the  will  expresses.  (Tayl.  Ev.  pp.  1043- 
1046;  1  Oreenl.  Ev.  §  299.)  The  law  was  so  determined  by  the 
Supfeme  Court  of  the  late  territory  of  ITtah|  under  a  statute  sub- 
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stantially  the  same  as  the  one  quoted  above,  in  the  case  of  Coulam 
V.  Jhull  (4  Utah,  267;  9  Pac.  568),  and  affirmed  by  the  Supreme 
Court  of  the  United  States  (138  U.  S.  216;  10  Sup.  Cc.  253).  The 
same  doctrine  is  announced  in  Converse  v.  Wales  (4  Allen,  512); 
Lorioux  V.  KeUer  (5  Iowa,  196);  Wilson  v.  Fosket,  6  Mete.,  Mass., 
400);  Buckley  v.  Gerard,  (123  Mass.  8> 

On  the  trial  of  the  issues  raised  by  the  petition  and  answer  in 
this  proceeding,  Belief  G.  Atwood,  the  widow  of  the  deceased,  de* 
visee  and  legatee  under  the  will,  and  Milieu  M.  Atwood,  Abbie 
A.  Sermon,  and  Bosalie  £.  Kelch,  children  of  the  testator,  also 
deyiseea  and  legatees,  testified  to  certain  conversations  with  the 
testator,  before  and  after  the  will  was  executed,  in  which  he  stated 
that  the  petitioner,  Florence,  was  not  his  child,  and  that  be  did 
not  intend  to  provide  for  her  in  his  will.  These  statements  were 
excluded  by  the  court,  and  the  respondents  to  the  petition  excep- 
ted to  the  ruling  of  the  court,  and  assign  it  as  error.  This  assign- 
ment ot  error  raises  the  question:  Were  such  legatees  and  devisees 
competent  witnesses,  under  *^An  act  amending  subdivision  3  of 
section  3877  of  the  Compiled  Laws  of  Utah,  1888,  relating  to  wit- 
nesses," in  force  March  7,  189^  ?  Subdivision  3  of  section  3877 
of  the  Laws  of  1888,  which  the  act  of  March  7,  1894,  proposes  to 
amend,  is  as  follows:  ^'The  following  persons  can  not  be  witnesses: 
«  «  «  Parties  or  assignors  of  parties  to  an  action  or  proceed- 
ing, or  persons  in  whose  behalf  an  action  or  proceeding  is  prose- 
cuted, against  an  executor  or  administrator  upon  a  claim  or  de- 
mand against  the  estate  of  a  deceased  person,  as  to  any  matter  of 
fact  occurring  before  the  death  of  such  deceased  person,  and 
equally  within  the  knowledge  of  both  the  witness  and  the  deceased 
person."  This  subdivision  applied  only  to  contentions  between 
estates  of  deceased  persons  and  other  parties,  not  to  contentions 
between  heirs,  legatees,  or  devisees  as  to  their  respective  interests 
in  such  estates,  and  rights  thereto.  While  the  act  of  1894  pro- 
fesses to  be  an  amendment  of  subdivision  3  of  the  statute  of  1888, 
it  covers  its  entire  subject,  and  is  more  comprehensiva  It  is  as 
follows  :  ''A  party  to  any  civil  action,  suit,  or  proceeding  ^^d. 
any  person  directly  interested  in  the  event  thereof,  and  any  per- 
son from,  through,  or  under  whom  such  party  or  interested  person 
derives  his  interest  or  title,  or  any  part  thereof,  when  the  adverse 
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party  in  such  action,  suit  or  proceeding  claims  or  opposes,  su<^  or 
defends  as  guardian  of  any  insane  or  incompetent  person,  or  as 
the  executor  or  administrator,  heir,  legatee  or  devisee  of  any  de- 
ceased person,  or  as  guardian,  or  assignee  or  grantee,  directly  or 
remotely,  of  such  heir,  legatee  or  devisee  as  to  any  statement  by, 
or  transaction  with,  such  deceased,  insane  or  incompetent  person, 
or  matter  of  fact  whatever,  which  must  have  been  equally  within 
the  knowledge  of  both  the  witness  and  such  insane,  incompetent 
or  deceased  person,  unless  such  witness  be  called  to  testify  thereto 
by  such  adverse  party,  so  claiming  or  opposing,  suing  or  defend- 
ing in  such  action,  suit  ur  proceeding."  This  act  may  be  mord 
easily  understood  with  respect  to  the  case  in  hand  by  omitting  sL 
part  of  its  language :  "A  party  to  any  *  *  *  proceeding} 
*  *  *  when  the  adverse  party  claims  or  opposes  *  *  *  as 
heir,  legatee  or  devisee  of  any  deceased  person,  *  *  *  as  t6 
any  statement  by  such  deceased  *  *  *  person  *  *  * 
which  must  have  been  equally  withih  the  knowledge  of  *  *  * 
the  witness  and  such  *  *  *  deceased  person,  unless  such 
witness  be  called  by  such  adverse  party." 

The  petitioner  was  heir.  The  parties  opposing  were  heirs,  l^a- 
tees,  and  devisees.  The  statements  were  by  the  testator,  and  ex* 
pressed  an  intention  not  to  provide  for  the  petitioner  in  his  will} 
and  were,  in  effect,  favorable  to  his  heirs  named  in  the  will,  and 
unfavorable  to  the  petitioner.  Such  intent  was  not  equally  within 
the  knowledge  of  the  witnesses  and  the  deceased  testator,  it  istru& 
But  the  witnesses  belonged  to  the  class  of  persons  named  by  the 
statute  as  disqualified;  and  they  appear  to  be  within  the  reason  of 
the  rule  of  exclusion  established  by  the  statute,  because  they  were 
testifying  to  statements  of  a  deceased  person  made  in  their  favor. 
There  is  no  other  means  of  showing  what  the  testator  did  say,  or  of 
contradicting  the  witnessea  We  are  of  opinion  that  there  was  no 
error  in  the  ruling  of  the  court  in  excluding  the  statements  of  the 
witnesses  named  above.  We  see  no  legitimate  objection  to  the  com- 
petency of  the  other  witnesses  called  by  the  appellants,  or  to  their 
testimony,  because  of  irrelevancy  or  immateriality,  or  otherwise. 

For  the  reason  stated,  the  decree  of  the  court  below  is  reversed, 
with  costs,  and  that  court  is  directed  to  grant  a  new  trial 

Miner,  J.,  and  Street,  S.  J.,  concur. 
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ToMLiNSON  et  al.  vs.  Wright. 

fl2  Ind.  Appellate  Court,  292  :  89  N.  E.  Rep.  884.] 

Functions  of  a  special  ^administrator. 

Under  statutory  regulations  defining  the  powers  of  a  siwcial  administrator 
in  manner  following,  viz.,  ''To  collect  and  preserve  the  property  of  the 
testator  or  of  the  intestate  until  demanded  by  an  executor  or  administrator 
duly  authorized  to  administer  the  same/'  it  was  held  that  no  power  is 
vested  in  a  special  administrator  to  enter  into  an  agreed  case  with  the 
widow  of  the  deceased  regarding  the  disposition  of  life  insurance  moneys 
coming  to  his  hands  as  special  administrator.  Nor  has  be  authority  to 
pay  claims,  or  make  distribution  of  the  funds;  he  is  not  even  required  to 
file  an  inventory;  but  his  authority  is  simply  to  receive  and  collect  debts 
due  the  estate,  and  preserve  the  property  committed  to  his  charge  pend- 
ing the  appointment  of  an  administrator. 

Appeal  from  a  judgment  of  the  Circuit  Court  held  in  and  for 
the  county  of  Montgomery. 

Hon.  J.  P.  Harney,  Presiding  Judge. 

Paul  it  Bruner  and  Crane  <k  Anderson,  for  appellanta 

Hurley  <k  Hurky,  OlodfeUer  Jc  Thompson,  and  H,  Risiine^  for 
appellee. 

Davis,  J. — On  or  about  the  26th  day  of  January,  1892,  Austin 
Ll  Tomlinson  took  out  a  policy  of  insurance  on  his  own  life  in 
the  Equitable  Life  Insurance  Society  of  the  United  States  for 
$2,000,  payable  at  his  death  to  his  estate.  He  was  then  unmar- 
ried, but  afterwards,  on  the  15th  of  February,  1893,  he  was  mar- 
ried to  Edith  Tomlinson,  by  whom  he  had  living,  at  the  time  of 
his  death,  one  child.  A  short  time  prior  to  his  death,  his  healtli 
being  very  poor,  he  went  to  California  for  the  purpose  of  seeking 
an  improvement  in  the  condition  of  his  health.  On  the  1st  of 
March,  1894,  desiring  to  transfer  said  policy  to  said  Edith  Tom- 
linson, his  wife,  and  make  her  the  beneficiary  therein,  he  wrote 
the  general  agents  of  said  company  requesting  that  said  policy 
should  be  made  payable  to  his  wife ;  that  his  wife  was  not  then 
in  California  ;  that  he  did  not  have  the  policy  with  him  at  that 
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time;  that  said  writing  or  assignment  was  duly  acknowledged  be- 
fore a  notary  public,  and  that  he  believed  it  was  sufficient  to 
transfer  all  rights  in  the  same  to  his  wife ;  that  afterwards,  on  the 
same  day,  he  died  intestate.  In  ignorance  of  the  fact  that  such 
transfer  had  been  made,  said  Geoige  N.  Tomlinson,  a  brother  of 
said  decedent,  was  afterwards,  on  the  Sd  day  of  March,  1894,  in 
vacation  of  the  Montgomery  Circuit  Court,  duly  appointed 
special  administrator  of  said  estate.  Afterwards,  on  the  2d  day 
of  April,  1894,  he  collected,  in  full  of  said  policy,  $1,971.88. 
The  widow  thereupon  made  a  demand  of  said  money,  claiming 
that  she  was  the  equitable  owner  of  the  amount  collected.  The 
special  administrator  and  widow  then  filed  in  the  Montgomery 
Circuit  Court  an  agreed  statement  of  facts,  signed  and  verified 
by  them,  which  embodied  all  the  facts  hereinbefore  stated,  and 
recited  that  the  controversy  was  real,  and  the  proceedings  iagood 
faith.  The  cause  was  submitted  to  the  court  upon  the  agreed 
statement  of  facts,  and  said  court  found  and  adjudged  that  said 
Edith  Tomlinson  was  the  equitable  owner  of  said  insurance 
money  in  the  hands  of  the  special  administrfttor,  apd  l^e  was 
ordered  to  pay  the  money  to  her.  He  made  a  report,  showing 
that  he  had  paid  the  money  to  her,  less  funeral  expen»es,  and 
resigned  his  trust  His  report  was  approved,  aqd  his  resigna- 
tion accepted.  The  appellee  was  afterwards  appointed  admin- 
istrator of  said  estate,  and  on  the  8th  day  of  May,  1894,  filed  a 
petition  in  said  court  asking  the  court  to  vacate  and  set  asid^sfiid 
order  and  decree,  on  the  ground  that  the  court  had  no  juriadic* 
tion  to  make  the  same.  The  court  thereupon  set  aside  all  of  the 
orders  ^'  entered  upon  the  agreed  statement  of  facts,  *  *  # 
for  the  reason  that  the  court  had  no  jurisdiction  to  make  the 
same.^'  The  court  also  directed  appellee  to  institute  proceedings 
to  determine  the  title  and  ownership  of  the  insurance  policy  here- 
inbefore referred  to.  In  this  connection,  it  is  proper  to  state,  it 
appears  that  there  are  creditors  of  the  estate,  and  that  there  are 
no  assets,  unless  the  administrator  is  entitled  to  the  insurance 
money. 

The  prpoe^ngs  in  this  ease  have  been  of  an  unusuf^I  oban^* 
ter.  Several  questions  have  been  argued  by  counsel  The  ov\jf 
question  we  deem  it  necessary  to  consider  is  whether  the  speoial 
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administrator  possessed  such  power  as  authorized  him  to  enter 
into  such  agreement  wi  th  the  widow.  The  powers  of  a  special 
administrator  are  "  to  collect  and  preserve  the  property  of  the 
testator  or  of  the  intestate  until  demanded  bj  an  executor  or  ad* 
ministrator  duly  authorized  to  administer  the  sama"  (Section 
2391,  Bev.  SL  1894;  section  2237,  Eev.  St  1881.)  No  authority 
is  conferred  upon  him  to  pay  claims  or  to  make  distributioQ  of 
the  funds  in  his  hands.  (Section  2392,  Bev.  St  1894 ;  section 
2238,  Eev.  St  1881.)  He  is  not  required  to  make  or  file  any  in- 
ventory, and  he  has  no  power  to  allow  claims  against  the  estate. 
All  he  is  authorized  to  do  is  to  receive  and  collect  debts  due  the 
estate,  and  to  preserve  the  property  of  the  estate  pending  the  ap* 
pointment  of  an  administrator.  The  decisions  in  Bchbina  v. 
Swain  (7  Ind.  App.  486 ;  84  N.  E.  670) ;  Hmes  v.  Hmes  (5  Ind. 
App.  100 ;  31  N.  E.  832) ;  or  Booth  v.  Cottingham  (126  Ind.  481 ; 
26  N.  E.  84), — are  not  in  point  in  \his  case.  If  it  was  conceded 
that  a  general  administrator  might,  under  some  circumstances, 
«nter  into  an  agreed  case,  or  agree  on  the  facts  in  a  case,  and  in- 
voke the  judgment  of  the  proper  court  thereon,  or  if  it  was  con- 
ceded that  a  special  administrator  in  the  collection  of  a  debt 
might  enter  into  an  agreed  case  in  relation  thereto,  the  question 
would  yet  remain  whether  such  special  administrator  could  enter 
into  such  agreed  case  in  relation  to  money  or  property  which  he 
has  in  his  hands,  and  which  it  is  his  duty,  under  the  statute,  to 
hold  or  preserve  until  an  administrator  duly  authorized  to  ad« 
minister  the  same  is  appointed.  The  statute  certainly  does  not 
<K)ntemplate  that  a  special  administrator  shall  administer  an  es- 
tate. His  authority,  as  we  have  before  observed,  is  limited  to 
collecting  the  debts,  and  securing  and  preserving  the  assets,  pend- 
ing the  appointment  of  the  general  administrator.  In  this  case, 
therefore,  when  said  appellant  George  N.  Tomlinson,  as  such 
special  administrator,  collected  the  insurance  money,  all  he  was 
authorized  to  do  with  it  was  to  hold  and  preserve  it  until  an  ad- 
ministrator should  be  appointed,  and  then  pay  the  same  to  him. 
He  had  no  authority  to  allow  or  to  pay  claims,  or  to  enter  into 
agreed  cases,  in  relation  to  the  money  which  he  had  collected  as 
such  special  administrator.     The  merits  of  the  question  are  not 

before  us  on  this  appeal.     It  is  true,  as  a  matter  of  course,  if  Uie 
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appellant  Edith  Tomlinson  was  the  equitable  owner  of  the  policy 
of  insurance,  then  the  administrator,  whether,  special  or  general 
had  no  right  thereto,  nor  to  the  proceeds  thereof,  as  against  her. 
If,  on  investigation  by  the  court  having  jurisdiction  of  the  parties 
and  of  the  subject-matter  of  the  controversy,  it  is  found  that  said 
Edith  was,  at  the  death  of  her  husband,  entitled  to  the   money, 
the  appellee  will  not  be  entitled  to  recover  against  the  appellants 
or  either  of  them.     If  on  this  question  the  final  judgment  should 
be  adverse  to  appellants,  then  the  court  will  have  to  determine 
the  amount  of  credits   to  which  appellant  George  N.  Tomlinson 
may  be  entitled  on  account  of   funeral  expenses  or  other  just 
claims  paid  by  them,  and  also  as  to  the  distribution  or  disburse- 
ment of  the  residue  to  heirs  and  creditors.     In  the  view  we  taice 
of  the  case,  there  is  no  reversible  error  in  the  record 
Judgment  affirmed. 


In  re  Hurlburt's  Estate. 

[68  Vt  266  ;  [86  Atl.  Rep.  77.] 

Evidence— Declarations  ante  litem  motam; 

A  formidable  array  of  authority,  both  in  this  country  and  in  England,  sus- 
tains the  proposition  that  the  declarations  of  deceased  members  of  the 
family,  made  ante  litem  motam,  before  there  was  anything  to  throw 
doubt  upon  them,  are  admissible  to  prove  pedigree.  Such  evidence  is.  in 
contemplation  of  1  aw,  original  in  its  character,  and  is  received  upon  the 
ground  of  the  interest  of  the  declarants  in  the  person  from  whom  the  de- 
scent is  made  out,  and  their  consequent  interest  in  knowing  the  connec. 
tions  of  the  family. 

Admissions  of  this  character  are  restricted,  however,  to  the  declarations  of  de- 
ceased persons,  and  can  not  be  established  by  a  resort  to  general  reputa- 
tion among  his  living  friends  and  acquaintances. 

The  term  ''pedigree"  embraces  not  only  descent  and  relationship,  but  also 
the  facts  of  birth,  marriage,  and  death,  and  the  times  when  these  events 
occurred. 

Appeal  from  a  judgment  of  the  Probate  Court  entered  at  a 
term  held  in  and  for  the  district  of  Chittenden. 

P.on.  LovELAND  MuNSON,  Presiding  Judga 
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Proceeding  in  the  matter  of  the  estate  of  Wait  Hurlbart,  de- 
ceased, in  the  Probate  Court  for  the  district  of  Chittenden,  There 
was  a  jury  trial  at  the  September  term,  1898,  and  a  special  ver- 
dict finding  that  Edmund  W.  Hurlburt  was  alive  at  the  death  of 
his  father,  the  decedent  George  W.  Hurlburt  excepts  and  ap- 
peals from  the  decree  entered  thereon.   Affirmed. 

W,  L,  Bumap  and  Henry  Ballardj  for  appellant 

Dillingham,  Huse  &  Howland,  for  appellee. 

Thompson,  J. — The  issue  was  whether  Edmund  W.  Hurlburt 
was  dead,  and,  if  dead,  whether  he  died  before  his  father.  Wait 
Hurlburt,  did,  which  was  on  December  14,  1884.  It  appeared 
that  Edmund  went  to  Devil's  Lake,  Dak.,  some  time  in' 1882,  and 
continued  to  reside  there,  and  at  Grand  Forks,  Dak,  living  a 
rather  reckless  and  dissipated  life,  till  about  August  25,  1885, 
when  he  disappeared  from  Grand  Forks,  and  has  not  been  seen 
nor  heard  of  since.  As  tending  to  prove  that  he  was  dead,  and 
that  he  died  before  his  father  did,  the  appellant  offered  to  show 
by  the  mother  and  sister  of  Edmund,  residents  of  Chittenden 
county,  Vt,  and  his  brother,  George  W.  Hurlburt,  the  appellant 
in  this  case,  and  a  resident  of  Massachusetts,  the  general  reputa- 
tion in  the  family  as  to  Edmund's  death,  not  claiming  that  such 
reputation  \9Bs  derived  from  the  declarations  of  any  deceased 
member  of  the  family.     The  offer  was  excluded. 

In  case  of  pedigree,  both  in  this  country  and  in  England, 
the  declarations  of  deceased  members  of  the  family,  made  ante 
litem  motam,  before  there  was  anything  to  throw  doubt  upon 
them,  are  admissible  to  prove  pedigree.  Such  declarations  are 
received  as  original  evidence,  and  upon  the  ground  of  the  interest 
of  the  declarants  in  the  person  from  whom  the  descent  is  made 
out,  and  their  consequent  interest  in  knowing  the  connections  of 
the  family.  The  rule  of  admission  is  restricted  to  the  declarations 
of  deceased  persons,  who  were  related  by  blood  or  marriage  to 
the  person,  and  therefore  interested  in  the  succession  in  question. 
The  term  "pedigree"  embraces  not  only  descent  and  relationship, 
but  also  the  facts  of  birth,  marriage,  and  death,  and  the  times 
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when  these  events  occurred.  (L  Greenl.  Ev.  §  104;  Stein  y.  Bow- 
Tnan^  13  Pet.  220.)  In  England  the  rule  is  limited  strictly  to  cases 
involving  pedigree,  and  does  not  apply  to  proof  of  the  facts  which 
go  to  make  up  pedigree,  such  as  birth,  death,  and  marriage,  when 
they  have  to  be  proved  for  other  purposes.  (Haines  v.  GhjUhrie^ 
L.  B.,  18  Q.  B.,  818.)  But  in  this  state,  and  generally  in  this 
country,  we  think,  the  rule  goes  further,  and  you  may  prove 
these  facts  in  that  manner  in  any  case  where  they  become  ma- 
terial. 

Counsel  for  the  appellant  contend  that,  in  cases  of  pedigree, 
death  may  be  proved  by  general  reputation  in  the  family,  without 
regard  to  the  source  from  which  such  reputation  had  its  origin,  or 
the  time  when  it  came  into  existence.  They  say  that  *'  reputa- 
tion," as  used  in  this  connection,  means  "opinion"  or  ^'established 
opinion,'' — the  opinion  generally  entertained ;  and  that  it  is  more 
limited  in  its  scope  than  hearsay  evidence,  and,  while  it  may  be 
the  result  of  the  latter,  it  is  not  necessarily  dependent  upon  it, 
and  mny  exist  without  it  It  would  be  useless  to  attempt  to 
reconcile  the  utterances  of  the  various  courts  that  have  spoken 
directly  or  indirectly  upon  this  subject  Counsel  upon  both  sides 
have  collected  quite  a  number  of  cases  bearing  upon  it,  and  there 
are  still  others  germane  to  it  to  which  they  do  not  refer.  Upon 
careful  examination,  much  that  is  said  in  many  of  them  upon  this 
subject  will  be  found  to  be  wholly  obiter  dictum.  Some  of  the 
<;ases,  on  account  of  the  alleged  peculiar  exigencies  of  those  cases, 
substantially  adopt  the  doctrines  for  which  appellant  contends  In 
some  instances  the  difference  in  the  holding  of  various  courts  on 
this  subject  has  arisen  from  their  not  giving  the  phrase  "family 
reputjition  "  the  same  meaning  when  applied  to  matters  of  pedi- 
gree. Some  American  cases  have  held  this  kind  of  evidence  admis- 
sible, on  authority  of  1  Greenl.  Ev.  (12th  ed.),  §  103,  whei^e  it  is 
said:  ** General  repute  in  the  family,  proved  by  the  testimony  of 
a  surviving  member  of  it,  has  been  considered  as  falling  within 
the  rule"  admitting  hearsay  evidence  in  cases  of  pedigree.  If  by 
**  general  repute  in  the  family  "  Greenleaf  means  general  opinion 
or  belief,  however  acquired,  in  the  edition  of  his  work  on  Evi- 
dence to  which  we  refer,  he  cites  only  one  case  that  can  be  claimed 
to  support  the  text  on  this  point     That  is  Doer.  Oriffin  (15  East 
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293),  which  was  an  action  of  ejectment  The  question  arose 
whetlier  Thomas  Griffin,  a  younger  brother  of  the  person  last 
seized,  through  whom  both  the  lessor  of  the  plaintiff  and  the  de. 
f endant  were  to  make  title,  if  at  all,  had  died  without  issue,  which 
it  was  incumbent  upon  the  lessor  of  the  plaintiff  to  show  before 
he  could  entitle  himself  to  recover  upon  the  general  merits  of  the 
case.  For  this  purpose,  Mrs*  Jeffries,  an  elderly  lady,  one  of  the 
family,  had  been  called  to  prove  that  Thomas  had  many  yeara 
before,  when  a  young  man,  gone  abroad,  and,  according  to  the 
repute  of  the  family,  had  afterwards  died  in  the  West  Indies,  and 
that  she  had  never  heard  in  the  family  of  his  having  been  mar- 
ried.  The  defendant  moved  for  a  new  trial,  on  the  ground  that 
this  was  not  sufficient  evidence  for  the  lessor  of  the  plaintiff,  on 
whom  the  affirmative  proof  lay,  that  Thomas  in  fact  died  unmar- 
ried and  without  lawful  issue.  The  entire  opinion  of  the  court, 
delivered  by  Lord  Ellenborough,  C.  J.,  is  as  follows:  "The 
evidence  was  sufficient  to  call  upon  the  defendant  to  give  pHma 
fade  evidence,  at  least,  that  Thomas  was  married ;  for  what  other 
evidence  could  the  lessor  be  expected  to  produce  that  Thomas 
was  not  married  than  that  none  of  his  family  had  ever  heard  that 
he  was.  Per  curiam:  Rule  refused"  It  is  evident  that  no  ques- 
tion was  made  in  respect  to  the  death  of  Thomas.  In  effect,  the 
witness  testified  that  she,  a  member  of  the  family,  had  never 
learned  that  he  was  married.  It  was  not  a  question  of  reputation, 
in  the  nature  of  an  opinion,  but  a  negative  was  to  be  established^ 
and  the  actual  knowledge  of  the  witness  that  she  knew  of  no 
marriage  tended  to  prove  it.  We  do  not  think  this  case  supports 
so  broad  a  proposition  as  that  laid  down  by  Greenleaf,  if  by  "  re- 
pute" he  means  "opinion."  It  is  said  in  2  Best  Ev.  (Am.  ed., 
with  Wood*s  notes)  *681,  that  matters  of  pedigree  may  be  shown 
by  "general  repute  in  the  family,  proved  by  a  surviving  member 
of  it;"  but  no  authority  is  cited  to  support  the  statement,  nor  does 
it  appear  in  what  sense  the  author  uses  the  word  "repute"  in  this 
connection.  It  is  important  to  ascertain,  if  we  can,  what  the 
words  "repute  in  the  family"  and  "reputation"  signify  when  used 
in  respect  to  pedigree^  It  will  be  observed  that  both  Greenleaf 
and  Best  speak  of  family  repute  as  something  to  be  proved  by  a 
surviving  member  of  the  family,  thus  impliedly  saying  that  it  is 
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something  that  has  come  down  from  deceased  members  of  it,  or 
that  was  known  to  them.  In  Higham  v.  Bidgway  (10  East,  109), 
Le  Blanc,  J.,  says:  "On  inquiring  into  the  truth  of  facts  which 
happened  a  long  time  ago,  the  courts  have  varied  from  the  strict 
rules  of  evidence  applicable  to  facts  of  the  same  description  hap- 
pening in  modern  times,  because  of  the  diflSculty  or  impossibility, 
by  lapse  of  time,  of  proving  those  facts  in  the  ordinary  way,  by 
living  witnesses.  On  this  ground,  hearsay  and  reputation,  which 
latter  is  no  other  than  the  hearsay  of  those  who  may  be  supposed 
to  have  been  acquainted  with  the  fact  handed  down  from  one  to 
another,  have  been  admitted  as  evidence  in  particular  casea"  This 
quotation  is  incorporated  into  1  Phil.  Ev.  (edition  with  Cowen, 
Hill  &  Edwards's  notes)  *248,  as  a  statement  of  law  in  respect  to 
the  admissibility  of  hearsay  evidence  in  cases  of  pedigrea  In  1 
Starkie  Ev.  81,  it  is  said :  "  Reputation  seems  to  be  no  more  than 
hearsay,  derived  from  those  who  had  the  means  of  knowing  the 
fact  Hence  it  is  that  reputation  may  exist  when  those  who  were 
best  acquainted  with  the  facts  are  dead ;  and  such  reputation,  and 
even  traditionary  declarations,  become  the  best,  if  not  the  only, 
means  of  proof,"  In  Goodright  v.  Moss  (Cowp.  591),  Lord  Mans- 
field said:  "Tradition  is  sufficient  in  point  of  pedigrea"  In  the 
Berkeley  Peerage  Case  (4  Camp.  401),  Lord  Mansfield,  C.  J.,  said : 
"In  cases  of  general  rights,  which  depend  upon  immemorial 
usage,  living  witnesses  can  only  speak  of  their  own  knowledge  to 
what  has  passed  in  their  own  time ;  and  to  supply  the  deficiency, 
the  law  receives  the  declarations  of  persons  who  are  dead. 
There,  however,  the  witness  is  only  allowed  to  speak  to  what  he 
had  heard  the  dead  man  say  respecting  the  reputation  of  the  right 
of  way,  or  common,  or  the  like.  A  declaration  with  regard 
to  a  particular  fact  which  would  support  or  negative  the  right  is 
inadmissible.  In  matters  of  pedigree,  it  being  impossible  to  prove 
by  living  witnesses  the  relationships  of  past  generations,  the  decla- 
rations of  deceased  members  of  the  family  are  admitted ;  but 
here,  as  the  reputation  must  proceed  on  particular  facts,  such  as 
marriages,  births,  and  the  like,  from  the  necessity  of  the  thing,  the 
hearsay  of  the  family  as  to  these  particular  facts  is  not  excluded." 
In  Mbnkton  v.  Attorney  General  (2  Russ.  &  M.  147),  BROUGHAM, 
lid.  CL,  said :  "  Another  restriction  was  a  good  deal  pressed,  that 
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you  can  not  mount,  as  it  were,  an  hearsay  upon  an  hearsay,  but 
that  what  is  given  in  evidence  as  hearsay  must  only  be  of  the  first 
degree,  so  to  speak ;  in  other  words,  that,  after  connecting  A.  with 
the  family,  it  is  competent,  after  his  death,  to  give  in  evidence 
declarations  made  by  A.  as  to  what  came  within  his  personal 
knowledge,  but  not  declarations  as  to  what  he  had  heard  respect- 
ing the  family  from  others.  There  is  no  warrant,  however,  for  any 
such  distinction.  The  declarations  tendered  in  evidence  may  refer 
to  what  the  party  knew  of  his  own  personal  knowledge,  or,  as  is 
much  more  frequently  the  case,  to  what  he  had  heard  from  others 
to  whom  he  gave  credit ;  for  they  are  only  adduced  as  evidence  of 
reputation  in  the  family,  and  it  is  the  only  mode  in  which  the 
tradition  in  a  family  can  be  proved,  and  the  subject-matter  of  that 
tradition  can  be  perpetuated  in  testimony."  In  Stein  v.  Bowman 
(13  Pet  209),  the  court  said :  "  From  necessity,  in  cases  of  pedi- 
gree, hearsay  evidence  is  admissible  But  this  rule  is  limited  to 
members  of  the  family,  who  may  be  supposed  to  have  known  re- 
lationships which  existed  in  the  different  branchea  The  decla- 
rations of  these  individuals,  they  being  dead,  may  be  given  in  evi- 
dence to  prove  pedigree ;  and  so  is  reputation  (which  is  the  hearsay 
of  those  who  may  he  supposed  to  have  known  the  fact,  handed 
down  from  one  to  another)  evidence.  As  evidence  of  this  descrip- 
tion must  vary  by  the  circumstances  of  each  case,  it  is  difficult,  if 
Dot  impracticable,  to  deduce  from  the  books  any  precise  and  defi- 
nite rule  on  the  subject  '  It  is  not  every  statement  or  tradition 
in  the  family  that  can  be  admitted  in  evidence.'  The  tradition 
must  be  from  persons  having  such  a  connection  with  the  party 
to  whom  it  relates  that  it  is  natural  and  likely,  from  their  do- 
mestic habits  and  connections,  that  they  are  speaking  the  truth, 
and  that  they  could  not  be  mistaken."  In  Haddock  v.  Railroad  Co^ 
(8  Allen,  298),  in  which  general  reputation  was  offered  as  evi- 
dence on  a  question  of  pedigree,  and  excluded,  the  court,  in  affirm- 
ing the  ruling,  said  :  "The  admission  of  hearsay  to  prove  pedigree 
of  a  person  is  restricted  to  the  declarations  of  deceased  persons  who 
were  related  to  him  by  blood  or  marriaga  (1  Qreenl.  Ev.  §  108^ 
and  cases  there  collected.)  And  ^  reputation,'  says  Lb  Blanc,  J. 
(10  East,  120),  '  is  no  other  than  the  hearsay  of  those  who  may 
be  supposed  to  have  been  acquainted  with  the  fact,  handed  dowa 
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from  one  to  another.' "  In  Whiiehclce  v.  Baker  (IS  Ves.  511)^ 
Lord  Chancellor  Eldon  said :  **  I  accede  to  the  doctrine  of  Lord 
Mansfield  as  it  has  been  stated  from  Cowper ;  but  it  must  be 
understood  as  it  has  been  practiced  and  acted  upon,  and  one  word 
in  that  passage  wants  explanation.  It  was  not  the  opinion  of 
Lord  Mansfield  or  of  any  judge  that  tradition,  generally,  is 
evidence  even  of  pedigree ;  the  tradition  must  be  from  persons  bav* 
ing  such  a  connection  with  the  party  to  whom  it  relates  that  it  is 
natural  and  likely,  from  their  domestic  habits  and  connections, 
that  they  are  speaking  the  truth,  and  that  they  could  not  be  mis* 
taken.  The  whole  goes  upon  that  Declarations  in  the  family, 
descriptions  in  wills,  descriptions  upon  monuments,  descriptions 
in  Bibles  and  registry  books,  are  all  admitted,  upon  the  principle 
that  they  are  natural  effusions  of  a  party  who  must  know  the 
truth,  and  who  speaks  upon  an  occasion  when  his  mind  stands  in 
an  even  position,  without  temptation  to  exceed  or  fall  short  of  the 
truth.  But  there  may  be  many  circumstances,  forming  part  of 
the  tradition,  which  you  would  reject,  taking  the  body  of  the  tra- 
dition.'' 

It  is  urged  by  the  plaintiff  that  marriage  may  be  proved  by 
general  reputation,  and  that  the  case  at  bar  is  analogous  to  thau 
It  is  true  that  some  authorities  favor  the  idea  that  uniform  and 
general  reputation  of  itself  may  be  received  as  suflScient  proof, 
prima  fade^  of  marriage.  On  the  other  hand,  its  sufficiency  in  any 
case  has  been  denied,  unless  there  be  accompanying  proof  of  matri- 
monial cohabitation.  (1  Bish.  Mar.  &  Di  v.,  4th  ed.,  §  438.)  In  North- 
field  V.  Vershire  (38  Vt  110),  it  was  held  that  evidence  of  reputation 
and  cohabitation  is  competent  to  prove  marriaga  If  reputation,  in 
the  sense  of  general  opinion  or  general  belief,  is  evidence  of  marriage 
when  taken  in  connection  with  proof  of  cohabitation,  it  is  difficult 
to  see  why  marriage  may  not  be  found  from  it  alone,  if  it  satisfies 
the  mind  of  the  trier  that  the  fact  of  marriage  exists.  But  the 
truth  is  that  what  is  spoken  of  as  proof  of  marriage  by  general 
reputation  in  the  community  or  among  individuals  is  not  a  belief 
nor  opinion,  as  such.  On  this  subject  Mr.  Phillips  says :  "  For 
the  evidence  usually  produced  in  such  cases  can  not  properly  be 
called  hearsay  evidence,  as  it  consists  of  original  evidence  of  facts 
and  circumstances.     Thus,  in  the  case  of  general  reputation  as  to 
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parties  being  married,  it  consists  of  evidence  that  they  were  re» 
ceived  in  society  as  man  and  wife,  or  that  respectable  families  in 
the  neighborhood  visited  them,  or  that  the  woman  was  churched 
after  childbirth,  and  the  like,  all  which  circumstances  show  that 
the  parties  acted  or  demeaned  themselves  as  if  they  were  married, 
and  not  living  in  a  state  of  concubinage ;  and  thus  the  ground  of 
presumption  is  afforded  that  they  were  actually  married."  (1 
Phil.  Bv.,  edition  with  Cowen,  Hill  &  Edwards's  Notes,  274.)  Says 
Greenleaf :  "It  is  frequently  said  that  general  repute  is  admissible 
to  prove  the  fact  of  the  marriage  of  the  parties  alluded  to,  even 
in  ordinary  cases,  where  pedigree  is  not  in' question.  In  one  case, 
indeed,  such  evidence  was,  after  verdict,  held  sufficient,  prima 
facie,  to  warrant  the  jury  in  finding  the  fact  of  marriage,  the  ad- 
verse party  not  having  cross-examined  the  witness,  nor  contro- 
verted the  fact  by  proof.  But  the  evidence  produced  in  the  other 
cases  cited  in  support  of  this  position  can  not  properly  be  called 
hearsay  evidence,  but  strictly  and  truly  original  evidence  of  facts 
from  which  the  marriage  might  well  be  inferred ;  such  as  evidence 
of  the  parties  being  received  into  society  as  man  and  wife,  and 
being  visited  by  respectable  families  in  the  neighborhood,  and  of 
their  attending  church  and  public  places  together  as  such,  and 
otherwise  demeaning  themselves  in  public,  and  addressing  each 
other,  as  persons  actually  married."  (Greenl.  Ev.,  12th  ed.,  §  107.) 
Bishop  says :  "  What  weight  is  to  be  given  to  the  single  fact  that 
parties  are  reputed  to  be  married  is  a  question  of  difficulty,  because, 
in  cases,  this  fact  seldom  or  never  stands  alona"  (1  Bish.  Mar.  & 
Div.,  4th  ed.,  §  640).  It  is  not  clear  from  the  context  in  what 
sense  Bishop  used  the  word  "  reputed."  What  has  been  called 
evidence  of  marriage  by  reputation  can  more  properly  be  called 
evidence  of  marriage  by  conduct  of  the  parties  alleged  to  be  mar- 
ried and  of  those  with  whom  they  live  and  associate  in  respect  to 
them. 

Neither  is  the  question  under  consideration  analogous  to  cases- 
in  which  an  issue  is  raised  in  respect  to  a  person's  reputation  for 
truth,  good  character,  and  the  like,  for  in  such  case  the  very  thing 
to  be  proved  is  the  general  reputation  in  the  community  in  re- 
spect to  these  phases  of  personal  character. 

Somewhat  analogous  to  the  point  to  be  decided  is  the  exception 
Vol.  1—60 
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to  the  rule  excluding  hearsay  evidence  which  admits  it  in  certain 
instances  in  proof  of  matters  of  public  and  general  interest ;  such 
as  the  boundaries  of  counties  or  parishes,  rights  of  common  claims 
of  highway,  etc.,  of  which  Best  says :  "  Now,  it  is  obvious  that 
rights  of  the  public  or  general  interest,  which  are  supposed  to 
have  been  exercised  in  times  past,  partake  in  some  degree,  of  the 
nature  of  historical  facts,  and  especially  in  this :  that  it  is  rarely 
possible  to  obtain  original  proof  of  them.  The  law  accordingly 
allows  them  to  be  proved  by  general  reputation,  e.  y.,  by  the  decla- 
rations of  deceased  persons  who  may  be  presumed  to  have  had 
competent  knowledge  on  the  subject ;  by  old  documents  of  various 
kinds,  which,  under  ordinary  circumstances,  would  be  rejected  for 
want  of  originalty,  etc.  But  in  order  to  guard  against  fraud, 
it  is  an  established  principle  that  such  declarations,  etc.,  should 
have  been  made  ante  litem  motam,'*  (2  Best  Ev.,  5th  Am.  ed., 
with  Wood's  Notes,  §  497.)  Best's  definition  of  reputation,  just 
quoted,  is  adopted  in  2  Rap.  &  L.  Law  Diet,  subject  '^  Reputa- 
tion." 

It  is  urged  that  the  contention  of  the  appellant  is  supported  by 
Webb  V.  Richardson  (42  Yt  465).  All  that  was  said  in  that  case 
in  regard  to  proving  matters  of  pedigree  by  "  near  relatives,  from 
reputation  in  the  family,"  was  said  in  disposing  of  an  exception 
taken  to  the  admission  of  a  deposition,  on  the  ground  of  "  lack  of 
substance."  Portions  of  the  depositions  were  unquestionably  ad- 
missible. The  court  held  that  the  exception  was  too  general  to 
avail  the  excepting  party,  and  then  proceeded  to  make  some  re- 
marks in  respect  to  family  reputation  as  evidence  in  a  case  of 
pedigree.  {Hurlhurt  v.  Hurlburts  Estate,  63  Vt  667;  22  Atl.  850.) 
The  remarks  of  the  court  were  entirely  unnecessary  for  the  decis- 
ion of  the  question  before  it  It  was  said  that  the  court  would 
presume  that  the  deponent  derived  his  knowledge  in  a  proper 
manner,  rather  than  that  it  came  from  an  illegitimate  source ;  but 
•no  attempt  was  made  to  define  what  was  a  legitimate  source,  or 
what  was  meant  by  reputation  in  the  family  in  such  case&  Hence 
that  case  can  not  be  considered  as  aiding  in  the  decision  of  this. 
It  is  also  said  that  Mason  v.  Fuller  (45  Yt  29)  is  authority  for  the 
claim  urged  by  the  appellant  That  was  a  bastardy  proceeding 
In  the  course  of  the  trial,  it  became  material  to  show  the  death  of 
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the  complainant's  first  husband.  On  cross-examination,  and  with- 
out exception,  she  testified  as  follows:  "My  husband  died  two 
years  ago  last  March.  I  was  not  with  him  at  the  time  of  his  death, 
or  present  at  his  burial,  and  have  no  personal  knowledge  of  his 
death.  I  only  know  from  his  folks  telling  me,  and  wnting  me. 
They  wrote  me  three  letters  this  winter,  and  his  brother  told  my 
husband.''  Previous  to  the  trial,  the  complainant  had  remarried. 
The  question  of  the  sufficiency  of  this  evidence  to  prove  the  death 
of  the  former  husband  was  raised  by  a  motion  to  direct  a  verdict 
for  the  defendant  This  court  held  that  this  evidence  tended  to 
prove  his  death.  In  that  case  the  question  of  family  repute  or 
family  reputation,  in  the  sense  of  general  opinion  or  belief,  was 
not  raised  nor  discussed.  The  evidence  admitted  was  wholly 
declarations  by  third  parties  out  of  court  The  only  ground, 
either  on  authority  or  principle,  upon  which  that  holding  can  be 
sustained,  is  the  assumption  that  the  relatives  making  the  decla- 
rations were  deceased  at  the  time  of  the  trial,  and  that  the  decla- 
rations  were  made  ante  litem  motam.  The  record  does  not 
disclose  whether  such  was  the  fact  or  not  The  contrary  not 
appearing,  to  sustain  the  ruling  of  the  (bounty  Court  and  the 
judgment  of  this  it  is  to  be  presumed  that  the  evidence  showed 
that  they  were  dead,  and  that  the  declarations  were  made  ante 
litem  motam.  If  the  declarants  were  living  at  the  time  of  the  trial 
in  the  County  Court,  then  it  is  not  a  case  to  be  followed.  The  ques- 
tion involved  in  the  case  at  bar  was  not  passed  upon  m  Hammond 
V.  N(^le  (67  Vt  203). 

It  will  be  observed  that  some  of  the  authorities  speak  of  "re- 
pute," "reputation,'*  and  "  tradition"  as  convertible  terms  when 
applied  to  cases  of  pedigrea  Now,  "tradition"  is  knowledge,  be- 
lief, or  practices  transmitted  orally  from  father  to  son,  or  from  an- 
cestors to  posterity.  When  these  authorities  speak  of  "repute," 
"reputation,"  or  "tradition"  in  matters  of  pedigree,  we  think  they 
mean  such  declarations  and  statements  respecting  the  pedigree  as 
have  come  down  from  generation  to  generation  from  deceased  rel- 
atives in  such  a  way  that  even  though  it  can  not  be  said  nor  de- 
termined which  of  the  deceased  relatives  originally  made  them,  or 
was  personally  cognizant  of  facts  therein  stated,  yet  it  appears  tha^ 
such  declarations  and  statements  were  made  as  family  history,  arUfi 
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litem  moianij  by  a  deceased  person,  connected  bj  blood  or  mar. 
riage  with  the  person  whose  pedigree  is  to  be  established. 

It  is  urged  that  general  reputation,  meaning  thereby  opinion  or 
belief,  among  relatives  or  friends,  in  i*espect  to  one's  death,  must 
be  admissible;  otherwise,  in  some  cases,  it  would  be  impossible  to 
prove  death,  when  there  was  no  doubt  in  respect  to  it    But  it  does 
not  seem  that  there  is  much  force  to  this  contention.      The  proof 
of  death  is  no  more  difficult  than  many  other  facts  which  are  re. 
quired  to  be  proved  to  determine  rights  of  litigants.  If  the  person 
supposed  to  be  dead  has  been  absent  and  not  heard  from  for  seven 
years,  the  legal  presumption  of  death  at  the  end  of  seven  years 
arises.     In  addition  to  this,  any  facts  or  circumstances  relating  to 
the  character,  habits,  condition,  affections,  attachments,  prosperity, 
and  objects  of  life,  which  usually  control  the  conduct  of  men.  and 
are  the  motives  of  their  actions,  are  competent  evidence  from 
which  may  be  inferred  the  death  of  one  absent  and  unheani  from, 
whatever  has  been  the  duration  of  such  absence.      {Tisdale  v.  7n- 
surance  Co.^  26  Iowa,  170.)    The  rule  admitting  any  kind  of  hear- 
say evidence  in  cases  of  this  kind  had  its  origin  in  the  general 
necessity  growing  out  of  the  extreme  difficulty   of  establishing 
pedigree,  especially  after  the  long  lapse  of  time,  and  when,  as  is 
sometimes  the  case,  the  family  connection  must  be  traced  through 
several  generations.     When  all  the  facts  relative  to  a  question  of 
pedigree  are  within  the  knowledge  of  living  witnesses,  and  none 
of  such  facts  are  derived  from  the  declarations  of  deceased  mem- 
bers of  the  family,  there  is  no  necessity  foi  resorting  to  so-called 
"family  reputation,"  created  wholly  by  the  living,  any  more  than 
in  any  other  kind  of  case  not  involving  pedigree.     The  testimony 
of  such  witnesses  can  be  produced  in  court,  and  from  it  the  triors 
can  find  such  facts  as  they  think  it  proves.      However  much  and 
long  the  members  of  a   family  may  have  reflected   upon  and 
brooded  over  such  known  facts,  circumstances,  and  incidents  of  the 
case,  considered  in  reference  to  the  character  and  habits  of  the  per- 
son whose  death  is  in  question,  the  result  of  such  cogitation  is  only 
their  opinion  or  belief  based  on  such  facts,  circumstances,  and  in- 
cidents.    It  does  not  change  the  nature  of  the  result  of  such  cogi- 
tation to  call  it  "family  reputation,"  instead  of  its  true  name,  "bei 
lief  or  ^'opinion."    It  is  urged  that  such  opinion  is  independent 


IN  RE  HURLBURT'S  ESTATE.  477 

evidence,  without  regard  to  whether  it  existed  ante  atem  motam^ 
or  not  This  would,  in  a  case  like  the  one  at  bar,  in  effect,  sub. 
stitute  interested  heira  for  a  disinterested  jury;  for,  by  such  opin. 
ion,  the  heirs,  on  the  same  evidence,  pass  upon  the  very  question 
which  the  jury  is  to  decide,  and  which  is  determinative  of  the 
rights  of  the  parties.  The  ante  litem  motam  safeguard  is  ignored, 
and  self-interest  given  full  sway.  An  exceptional  rule  of  evidence, 
created  to  meet  a  general  necessity  and  promote  justice,  should 
not  be  extended  unnecessarily,  so  as  to  invite  and  promote  fraud; 
nor  should  the  limitations  by  which  the  rule  is  guarded  to  secure 
the  truth,  and  prevent  deception  and  fraud,  be  ignored. 

On  reason  and  authority,  we  think  that  the  phnise  ''general  re* 
pute  in  the  family,"  or  ^'general  reputation  in  the  family,''  when 
applied  to  cases  of  pedigree,  means  declarations  of  deceased  mem- 
bers of  the  family  made  ante  litem  motam^  and  family  history  and 
tradition,  handed  down  by  declarations  of  deceased  members  of 
the  family,  made  ante  litem  motam.  The  same  would  be  the  case 
when  it  is  necessary  to  prove  marriage,  birth,  or  death  for  any 
other  purpose:  The  evidence  in  respect  to  tlie  general  reputation 
in  the  family  of  Edmund  in  respect  to  his  death  was  therefore 
properly  excluded. 

The  appellant  also  offered  to  prove  that,  at  the  time  of  Edmund's 
disappearance,  it  was  generally  reputed  among  his  friends  and  ac. 
quaintances,  both  at  Grand  Forks  and  Devils  Lake,  that  he  was 
killed  or  drowned,  and  that  such  was  still  the  reputation  there  in 
1893;  but  the  evidence  was  excluded. 

There  are  cases  in  which  it  has  been  held  that  general  reputa- 
tion among  a  person's  friends  and  acquaintanccH  is  admissible  to 
prove  his  death.  Of  this  character  are  Ringhouse  v.  Keever  (49 
III.  470),  and  Ewinjs  Heirs  v.  Savary{^  Bibb.  236).  In  the  former 
of  tliese  cases,  it  was  admitted,  as  was  said,  because  the  deceased 
left  no  kindred  that  were  known.  In  Swing's  Heirs  v.  Savary  the 
court  said  such  evidence  was  admissible,  when,  as  in  tliat  case,  the 
dettth  happened  ont  of  the  state.  2  Eice  Ev.  1224  (a  recent  text- 
book on  evidence),  goes  no  further  on  this  subject  than  to  say 
that  a  pei'son's  death  may  be  proved  "by  general  repute  among 
acquaintances,  when  he  left  no  kindred,  or  in  connection  with 
family  repute  where  he  died  abroad,"  and  cites  these  two  cases  in. 
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support  of  this  statement  Some  of  the  other  cases  cited  by  the 
appellant  tend  to  support  his  contention  in  this  behalf.  Bat  the 
reasons  given  in  this  chiss  of  cases  tdt  extending  tne  rale  admit- 
ting hearsay  in  cases  of  pedigree,  so  as  to  include  general  reputa- 
tion of  this  kind,  are  far  from  satisfactory, — and,  if  followed  to 
their  logical  conclusion,  would  admit  general  reputation  in  regard 
to  any  fact  in  issue  in  every  case,whether  involving  pedigree  or  not, 
where  there  is  shortage  of  proof,  or  it  is  more  convenient  to  obtain 
evidence  of  such  reputation  than  to  procure  evidence  not  of  the 
nature  of  hearsay.  Scott  v.  Ratliffe  (5  Pet  81),  is  said  to  hold  that 
general  reputation  of  death  is  admissible  to  prove  the  fact  of  death 
but  it  does  not  so  hold.  In  that  case,  a  witness,  Mrs.  Epps,  with- 
out stating  her  informant,  testified  that  **she  was  told  that  Mr. 
Madison  was  dead.''  This  evidence  was  held  admissible,  but  the 
court  did  not  attempt  to  state  its  reasons  for  so  holding.  It  is  ap- 
parent that  the  question  of  reputation,  in  the  sense  for  which  the 
appellant  contends,  was  not  involval  in  that  case.  The  case  of 
Secrist  V.  Green  (3  Wall.  744),  is  cited  as  supporting  the  claim  that 
such  reputation  is  admissible.  In  that  case  a  deposition  was  read 
to  prove  the  death  of  one  William  Jamea  Exceptions  having  been 
taken  to  its  admission,  by  Secrist,  the  court  said  :  ^'But  they  can 
not  avail  him,  for  the  witness  really  certifies  to  every  material  fact 
as  of  his  own  knowledge,  although  it  is  competent  to  prove  death 
and  heirship  by  reputation.''  It  will  be  observed  that  what  was 
said  in  regard  to  reputation  being  evidence  was  wholly  obiter  die* 
turn,  nor  does  it  appear  in  what  sense  the  word  "reputation"  was 
used  by  the  court  Among  cases  holding  that  such  reputation  is 
not  admissible  are  Qhapman  v.  Chapman  (2  Conn.  847);  Haddock 
v.  Railroad  Co,  (3  Allen,  298);  Blaisdell  v.  Bichim  (139  Mass.  250; 
1  N.  E.  281);  Carries  v.  Crandell{lO  Iowa,  377);  Ross  v.  Loomis  (64 
id.  482;  20  N.  W.  749);  De  Haven  v.  De  Haven  (77  Ind.  239);  WU- 
son  V.  Broxvnlee  (24  Ark.  586;  91  Am.  Dec.  523,  and  note,  page 
528);  /Scin  v.  Bowman  (13  Pet  209);  Vowles  v.  Young  (13  Ves.  140); 
Johnson  v.  Lawson  (2  Bing.  86;  9  E.  C.  L.  493).  What  has  been 
said  in  respect  to  so-called  ^'family  reputation"  of  this  character 
applies  with  still  greater  force  to  this  class  of  reputation.  We 
think  the  better  rule  is  that  which  excludes  as  evidence  such  gen* 
eral  reputation  of  death  among  friends  and  acquaintances.     Some 
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of  tne  cases  holding  such  reputation  admissible  limit  its  admissi- 
bility  to  cases  where  the  fact  to  be  proved  is  ancient,  and  better 
eviden'oe  is  not  attainable  Such  a  case  is  Biinej/  v.  Hann  (3 
A.  EL  Marsh.  322).  This  distinction  would  exclude  the  testimony 
oflEered. 

We  think  that  on  another  ground,  also,  all  the  evidence  of  rep- 
utation offered  was  inadmissible.  The  rule  of  law  admitting  any 
kind  of  hearsay  evidence  in  cases  of  pedigree  rests  upon  the  pre- 
sumption that  the  declaration,  family  history,  or  family  tradition> 
constituting  the  evidence  offered,  comes  from  persons  having  com< 
petent  knowledge  in  respect  to  the  subject-matter  of  the  declara- 
tion, family  history,  or  tradition.  (1  Phil.  Ev.,  edition  withCowen 
Hill  &  Edward's  Notes,  248;  2  Starkie  Ev.,  5th  Am.  ed.,  with 
Notes  by  Metcalf,  Ingraham,  and  Gernard,  605;  WTiitdocke  y* 
Baker,  13  Ves.  511;  J^n  v.  Bowman,  13  Pet  209;  Higham  v. 
Ridgway,  10  East,  109;  Haddock  v.  Railroad  Co.,  8  Allen,  29a) 
When  it  appears  that  the  evidence  of  this  kind  offered  does  not 
come  from  such  a  source,  this  presumption  is  rebutted,  and  it  be- 
comes inadmissible.  {Lynch  v.  Town  of  Rutland^  66  Vt  570;  29 
Atl.  1015.)  It  appeared  from  the  uncontradicted  evidence  intro- 
duced by  the  appellant  that  neither  the  members  of  the  family, 
nor  the  friends  and  acquaintances  of  Edmund  at  either  of  the- 
places  named,  nor  any  one  else,  so  far  as  was  known,  had  any 
knowledge  as  to  whether  Edmund  died  prior  to  the  death  of  his 
father,  or  is  still  living.  For  this  reason,  this  evidence  was  inad- 
missible. 

What  the  detective,  the  chief  of  police,  and  others  deposed  was 
told  to  them  about  Hurlburt,  and  was  learned  by  them  about  him^ 
which  was  but  another  way  of  stating  what  was  told  to  them,  was 
properly  excluded.  It  belongs  to  the  class  of  testimony  that  was 
held  inadmissible  as  hearsay  when  the  case  was  here  before. 
Further  discussion  of  the  matter  is  not  necessary.  We  refer  to  the 
report  of  the  case  in  63  Yt  667;  22  Atl.  850,  for  the  ground  and 
reason  of  the  holding. 

The  appellant  presented  several  requests  to  chaige,  and  excep- 
ted for  alleged  non-compliance.  Some  of  these  requests  were  not 
of  sufficient  soopa  They  presented  only  a  partial  view  of  the 
testimony,  and  put  the  case  on  too  narrow  ground,  and  too  favor- 
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able  to  the  appellant  Others  of  them  were  better  in  this  regard, 
and  well  enough,  perhaps;  and  thej  were  complied  with,  we  think. 
True,  the  court  did  not  comply  with  them  categorically,  but  it  did 
in  substance  and  effect,  and  put  the  case  to  the  jury  fairly  and 
fully  in  every  aspect  presented  by  the  testimony,  and  in  a  manner 
not  excepted  to.  On  a  careful  consideration  of  this  point,  we  see 
nothing  of  which  the  appellant  has  a  right  to  complain. 

Judgment  affirmed,  and  ordered  to  be  certified  to  the  Probate 
Court 

BOWELL,  J.  (dissenting). — According  to  the  opinion,  general 
reputation  in  the  family,  when  applied  to  cases  of  pedigree,  means 
family  history  and  tradition,  handed  down  by  declarations  of  de- 
ceased members  of  the  family,  made  ante  litem  motai)u  This  limits 
such  reputation  wholly  to  hearsay,  for  declarations  are  nothing 
else,  as  they  are  handed  down  by  relation,  the  narrator  simple  telling 
what  he  has  heard.  This  is  undoubtedly  the  rule  in  England ; 
but  in  this  country  I  think  the  phrase  has  a  broader  and  more 
comprehensive  meaning  when  the  word  "reputation,"  as  therein 
used,  is  rightly  understood.  One  primary  meaning  of  "  reputa- 
tion" is  a  thinking  over,  pondering,  considering,  reflecting  upon. 
This  meaning,  to  my  mind,  is  involved  in  the  word  as  used  in 
this  connection ;  and,  in  respect  to  death,  I  venture  to  assert  that 
it  is  the  matured  product  of  the  family  thought  and  reflection 
upon  the  known  circumstances  and  incidents  of  the  case,  consid- 
ered with  reference  to  the  character  and  habits  of  the  person 
whose  death  is  in  question.  That  thought  and  reflection  lay  hold 
of  those  circumstances  and  incidents,  and  brood  over  them,  grad- 
ually therefrom  creating  belief,  which,  though  weak  at  first,  con- 
tinually increases  and  strengthens  as  the  mental  operation  goes 
on,  until  at  last  it  becomes  a  settled  and  an  abiding  conviction  in 
the  family  mind.  Then,  and  not  till  then,  is  the  product  matured, 
—-is  reputation  accomplished.  This  is  family  reputation,  as  dis- 
tinguished from  family  history,  handed  down  by  declarations  of 
deceased  members  of  the  family.  Viewed  in  this  light,  such 
reputation  is  a  fact  of  which  the  law  takes  cognizance  as  evidence, 
because  it  regards  it  as  sufficiently  deserving  of  consideration  as 
a  means  of  proof  to  entitle  it  to  be  submitted  to  a  Jury.     If  evi- 
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dence,  it  is  manifestly  original  and  primary  evidence,  and  there- 
fore it  makes  no  difference  with  its  admissibility  that  the  circum- 
stances and  incidents  that  constitute  the  seed  of  that  product  ap- 
pear in  the  case,  so  that  the  jury  has  before  it  substantially  the 
same  material  from  which  to  draw  inferences  and  conclusions  that 
the  family  had.  This  is  shown  by  Cochrane  v.  Libby  (18  Me.  89). 
Much  other  testimony  was  introduced  in  that  case  to  prove  death, 
and  it  was  evidently  what  the  family  belief  of  death  was  based 
upon  ;  yet  family  reputation  was  received,  and  the  court  said  it 
^03  prima  facie  evidence  of  death. 

In  this  country  the  authorities  on  the  subject  are  conflicting^ 
Some  of  the  cases,  and  the  text-writers  generally,  I  think,  sustain 
the  view  for  which  I  contend.  Thus,  in  Clark  v.  Owejis  (18  N.  Y, 
434),  the  lease  in  question  was  for  the  longest  of  three  lives. 
Plaintiff  proved  the  death  of  two  of  the  persons,  and  gave  evi- 
dence that  the  third,  if  living,  would  be  eighty  years  old ;  that 
he  had  not  been  heard  from  for  fifty  years ;  and  that  for  over 
forty  veai-s  he  had  been  reputed  among  his  family  and.  connec- 
tions to  be  dead.  The  court  sustained  the  admission  of  the  repu- 
tation, and  said  that  it  is  well  settled  that  on  all  questions  of  gen- 
ealogy, and  generally  on  questions  relating  to  births,  deaths,  and 
marriages,  in  the  absence  of  higher  evidence,  resort  may  be  had 
to  what  is  commonly  said  and  understood  to  be  true  among  the 
immediate  relations  and  family  cormections  of  the  party  to  whom 
the  inquiry  relatea  It  is  true,  the  court  s(iid  *^  in  the  absence  of 
higher  evidence'' ;  but  as  this  evidence,  if  admissible  at  all,  is 
original  and  primary,  and  in  no  sense  secondary,  there  is  no  higher 
evidence  in  degree ;  and  although,  with  other  evidence  of  death 
in  the  case,  it  would  be  cumulative,  yet  it  would  not  thereby  be 
rendered  inadmissible,  nor  because  other  evidence  of  more  proba- 
tive force  could  be  obtained.  It  would  stand  in  this  regard  like 
evidence  generally  of  equal  degrea  If,  without  the  admission  of 
auch  evidence,  the  difficulty  of  proving  death  in  some  cases,  and 
the  impossibility  in  others,  necessitated  its  admission  as  a 
rule  of  law,  as  I  think  they  did,  then  that  rule  is  general  in  its 
application;  and,  in  administering  it,  you  can  not  take  cognizance 
of  the  difficulty  or  the  impossibility  in  the  particular  case,  and 
admit  or  reject  the  evidence  as  the  necessity  of  the  case  seems  to 
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require.  Noi-ris  v.  JEclwards  (90  N.  C.  382),  when  carefully  ex* 
arnined,  will  be  found  to  sustain  the  admission  of  general  belief 
prevailing  in  the  family  as  proof  of  death.  In  a  Wisconsin  case, 
the  name  of  which  I  have  not  before  me,  testimony  relating  to 
family  connection  and  membership,  and  to  the  death  and  times 
of  death  of  members,  and  whether  they  had  been  or  were  married 
or  not,  was  held  admissible,  in  view  of  the  nature  of  the  subject,, 
although  based  in  part  on  the  course  of  speech  and  understand* 
ing  in  the  family,  instead  of  on  direct  personal  knowledge.  In 
Ringhouse  v.  Keever  (49  111.  470),  reputation  of  death  among  ac- 
quaintances was  admitted,  because  the  deceased  left  no  relatives. 
His  death  was  announced  in  the  newspapers,  and  he  was  spoken 
of  by  his  acquaintances  as  dead.  The  court  said  that,  in  a  popu* 
lation  as  unstable  as  theirs,  the  refusal  of  all  evidence  of  reputa- 
tion in  regard  to  death,  unless  it  came  from  family  relatives, 
would  sometimes  render  proof  of  death  impossible,  though  there 
might  be  no  doubt  of  the  fact,  and  thus  the  ends  of  justice  be 
defeated.  This  case  expressly  recognizes  the  admissibility  of 
family  reputation  in  regard  to  death,  and  is  authority  for  its  ad- 
mission ;  for,  if  reputation  among  acquaintances  is  admissible,  all 
the  more  is  family  reputation.  In  JStving^s  Heirs  v.  Savary  (S 
Bibb,  236),  it  was  provided  that  in  his  family,  and  among  bis  ac* 
quaintances  where  he  had  resided,  the  person  was  reputed  to  be 
dead.  The  court  said  that  such  evidence  was  undoubtedly  ad* 
missible  when,  as  there,  the  death  happened  out  of  the  state.  In 
the  case  at  bar  the  person  whose  death  is  in  question,  if  dead,  died 
out  of  the  state,  if  that  makes  any  difference,  which  I  think  it 
does  not  In  Jackson  v.  Etz  (5  Cow.  314),  the  question  was. 
whether  John  Tool  died  at  a  certain  place  in  the  spring  of  1779, 
at  which  time  he  was  a  soldier  in  the  American  army.  Witnesses^ 
for  the  plaintiff  testified  that  he  was  lost  or  missing  when  return- 
ing from  a  tavern  to  the  camp  on  the  night  of  St  Patrick,  and 
that  it  was  afterwards  generally  reported  and  believed  that  he  wa» 
dead.  Proof  of  the  report  and  belief  was  not  objected  to,  but 
the  court  said  that  in  analogy  to  cases  of  pedigree,  etc.,  it  seemed 
to  be  admissible,  and  that  the  fact  that  a  soldier  or  any  other  per- 
son  was  missing  at  a  particular  time,  accompanied  with  a  report 
and  general  belief  of  his  death,  must  in  many  cases  be  not  only 
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the  best,  but  the  only,  evidence  of  his  death  that  could  be  sup- 
posed to  exist  The  circumstances  of  the  case  in  hand  make  es- 
pecially applicable  what  is  there  said.  In  Jackson  v.  Boneham 
(16  Johna  226),  general  opinion  in  the  family  that  a  cerrain  mem- 
ber of  it  was  dead,  testified  to  by  a  sister  of  such  member,  was 
objected  to  as  hearsay,  but  held  admissible. 

I  do  not  care  to  discuss  as  a  separate  proposition  the  admissi- 
bility of  reputation  among  friends  and  acquaintances,  for  I  think 
it  stands  in  this  regard  on  much  the  same  ground  as  family  repu* 
tation. 

The  other  ground  stated  in  the  opinion  for  excluding  all  the 
evidence  of  reputation  is  not,  to  my  mind,  another  ground  at  all, 
but  only  another  phase  of  the  same  ground  already  taken  by  the 
court ;  and,  if  that  ground  fails,  this  must  fail  also. 

If  the  position  I  have  taken  is  right,  it  is  obvious  that  the  fact 
that  the  reputation  did  not  antedate  the  controversy  goes  only  to 
its  weight  as  evidence,  not  to  its  competency. 

Start  J.,  concurs. 


MATTERS  OP  PEDIGREE. 

DeflHition.— Pedigree  as  authoritatively  deAned  is  a  "Buccession  of  degrees 
from  the  origin;  it  is  the  state  of  the  family  as  far  as  regards  the  relationship  of 
the  different  members,  their  birth,  marriages  and  deaths.  This  term  is  applied 
to  persons  or  families  who  trace  their  origin  and  descent."  (Bouvier,  Law 
Diet,  title.  "Pedigree.") 

**  On  account  of  tlie  difficulty  of  proving  in  the  ordinary  manner,  by  living 
witnesses,  facts  which  occurred  in  remote  times,  hearsay  evidence  has  beea 
admitted  to  prove  pedigree."    (Id.) 

The  term  pedigree  embraces  not  only  descent  and  relationship,  but  birth, 
marriage  and  death,  and  the  times  when  these  events  happened,  and  the  rule 
permits  hearsay  evidence  of  deceased  members  of  the  family  in  any  case  in- 
volving pedigree.    (Eisenlord  v.  Clum,  126  N.  Y.  552.) 

The  eminent  authority  of  Mr.  Justice  Stort  may  be  invoked  as  sustaining 
this  proposition,  and  the  rules  of  law  have  been  relaxed  as  regards  hearsay  evi- 
dence to  an  extent  far  beyond  what  has  been  applied  to  other  cases.  This  re- 
laxation is  founded  on  principles  of  public  convenience  and  necessity.  (Chirac 
v.  Reinecker,  27  U.  6.,  2  Pet.  618  ;  7  L.  ed.  688.) 

When  admitted.— In  inquiries  into  events  which  happened  a  long  time 
ago,  and  beyond  the  memory  of  living  witnesses,  hearsay  is  admitted,  as  in 
questions  of  pedigree,  the  declarations  of  deceased  members  of  the  family^ 
entries  in  family  Bibles  or  other  books,  recitals  in  family  deeds,  monumental 
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inscriptions,  engravings  on  rings,  old  pedigrees  hung  up  in  family  mansions 
or  preserved  in  family,  and  the  will  of  an  ancestor  thongh  found  canceied, 
and  not  known  to  have  been  proved  or  acted  upon,  if  it  appears  to  have  been 
treated  hr  a  paper  relating  to  the  family.  <3  Bac.  Abr.  630,  title.  "  Evidence" 
Ilighum  v.  Ridgway,  10  East,  120 ;  Berkeley  Peerage  Case,  4  Campb.  401 ; 
Bull.  N.  P.  233;  Goodright  v.  Moss,  Cowp.  694;  Vowles  v.  Young,  18  Ves. 
Jr.  14-);  Douglnss  v.  Sanderson,  2  U.  S.,  2  Dall.  116;  1  L.  ed.  812;  1  Yeates, 
15;  Winder  v.  Little,  1  Teates,  152;  Lilly  v.  Kitzmiller,  id.  28;  Raborg  v.  Ham- 
mond. 21Iarr.  <&  G.  42;  Lewis  v.  Marshall,  80  U.  S.,  5  Pet.  470-476;  8  L.  ed. 
195-197;  Collins  v.  Grantham,  12  Ind.  440;  Clara  v.  Ewell,  2  Cranch,  C.  C. 
208;  North  Brookfield  v.  Warren,  16  Gray,  171;  Doe  v.  Davies,  10  Q.  B.  814  ; 
Abb.  Trial  Ev.  93;  Russell  v.  Jackson.  22  Wend.  277  ;  Cowan  v.  Hite,  2  A. 
K.  Marsh.  238;  Shuman  v.  Shuman,  27  Pa.  90.) 

Declarations  of  persons  not  members  of  the  family,  if  known  to  have  been 
intimately  acquainted  with  the  family,  may  be  received.  (Gilbert  Ev.  112 ; 
King  V.  Eriswell,  8  T.  R.  723.) 

Proof  by  one  of  the  family  that  a  younger  brother  of  the  person  last  seized 
had  many  years  before  gone  abroad,  and  that  the  repute  of  the  family  was 
that  he  had  died  there,  and  the  witness  had  never  heard  in  the  family  of  his 
having  been  married,  has  been  admitted  as  good  prima  facie  evidence  of  such 
person's  death  without  lawful  issue.    (Doe  v.  Griffin,  15  East,  293.) 

Evidence  of  hearsay  may  be  given  to  prove  pedigree.  The  declarations  of 
persons  uninterested,  and  who  are  then  dead,  is  admissible.  (Strickland  v, 
Poole.  1  U.  8.,  1  Dall.  14  ;  1  L.  ed.  17  ;  Stein  v.  Bowman,  88  U.  fl..  13  Pet., 
209;  10  L.  ed.  129.) 

Declarations  of  servants  and  intimate  acquaintances  are  not  admissible  in 
questions  of  pedigree,  but  only  those  of  kindred.  (Johnson  y.  Lawson,  3 
Bing.  86.) 

The  facts  of  family  history  which  may  be  proved  by  hearsay  from  proper 
sources  are  the  following  : 

Birth.  (North  Brookfield  v.  Warren,  16  Gray,  174;  American  L.  Ins.  &  T. 
Co.  V.  Rosenagle.  77  Pa.  507,  516.) 

Living  or  survival.   (Doe  v.  Pembroke,  11  East,  504.) 

Marriage.  (CaujoUe  v.  Ferrie,  23  N.  Y.  90;  Cunninghams  v.  Cunning- 
hams, 2  Dow.  482-511 ;  Com.  v.  Stump,  58  Pa.  132 ;  Hill  v.  Burger,  8  Bradf. 
432-437 ;  Lyle  v.  Ellwood,  11  Moak's  Eng.  Rep.  702.) 

Issue  or  want  of  issue.  (People  v.  Fulton  F.  Ins.  Co.,  25  Wend.  208 ; 
King  V.  Fowler,  11  Pick.  802.) 

Death.     (Mason  v.  Fuller,  45  Vt.  29  ;  1  Tayl.  Ev.  §§  570-672.) 

The  times  either  definite  or  relative  of  those  facts.  (Roe  v.  Rawlings,  7 
Ea.st,  290 ;  Webb  v.  Richardson,  42  Vt.  465 ;  Bridger  v.  Huett,  2  Fost.  & 
F.  35.) 

Relative  age  or  seniority.    (Doe  v.  Pembroke,  11  East,  504. 

Name.    (Monkton  v.  Atty-Gen,  2  Russ.  &  M.  158.) 

Relationship  generally  and  its  degree.  (Doe  v.  Randall,  2  Moore  &  P. 
20-26  ;  Vowles  v.  Young,  13  Ves.  Jr.  147 ;  Webb  v.  Richardson,  42  Vt.  465 ; 
Chapman  v.  Chapman.  2  Conn.  350.) 
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The  place  of  residence  when  proved  for  purposes  of  identification.  (Cuddy 
T.  Brown,  78  HI  415 ;  Shields  ▼.  Boucher,  1  DeG.  &  Sm.  40 ;  Doe  ▼.  Randall, 
2  Moore  &  P.  dO ;  Abb.  Trial  Er.  91.) 

See,  also,  on  this  subject.  North  Brookfleld  (16  Qray,  174) ;  Primm  ▼.  Stew- 
art (7  Tex.  178) ;  Westfield  v.  Warren  (8  N.  J.  L.  806) ;  Stouvenel  v.  Stephens 
(26  How.  Pr.  244) ;  Morewood  v.  Wood  (14  East,  380) ;  Spring  ▼.  Moale  (28 
Md.  497-509). 

The  declarations  must  be  those  of  deceased  members  of  the  family  legally 
related  by  blood  or  marriage  to  the  family  whose  history  the  facts  concern. 
(1  Tayl.  Ev.  §§  676, 679,  681 ;  Emerson  v.  White,  29  N.  H.  491 ;  Doe  v.  Randall, 
2  Moore  &  P.  20 ;  Scott  v.  RatlifFe,  80  U.  S.,  6  Pet.  81 ;  8  L.  ed.  54 ;  Waldron 
T.  Tuttle,  4  N.  H.  871,  878 ;  Chapman  v.  Chapman,  2  Conn.  847 ;  Oreenleaf 
T.  Dubuque  &  S.  C.  R  Co.,  80  Iowa,  801 ;  Webb  y.  Richardson,  42  Vt.  465 ; 
Alexander  ▼.  Chamberlin,  1  Thomp.  &  C.  600.) 

Hearsay,  general  repute,  traditional  evidence,  ancient  writings,  physicians' 
record  of  birth,  etc.,  are  admissible  in  proof  of  pedigree,  death,  marriage,  etc* 
(Jackson  v.  Cooley,  8  Johns.  128 ;  Jackson  v.  Boneham,  15  id.  226 ;  Jack* 
son  ▼.  Bowner,  18  id.  87 ;  Jackson  ▼.  King,  6  Cow.  287 ;  Russell  v.  Jackson, 
22  Wend.  277 ;  People  v.  Fulton  F.  Ins.  Co.,  25  id.  205 ;  CaujoUe  t. 
Ferrie,  26  Barb.  177 ;  Leggett  v.  Boyd,  8  Wend.  876  ;  Arms  v.  Middleton,  28 
Barb.  571 ;  Jackson  v.  Etz,  5  Cow.  814 ;  Banert  v.  Day,  8  Wash.  C.  C.  248 ; 
Boudereau  v.  Montgomery,  4  id.  186  ;  Stein  v.  Bowman,  88  U.  8.,  18  Pet.  209 ; 
10  L.  ed.  129 ;  Secrist  v.  Qreen,  70  U.  S.  8  WaU,  744 ;  18  L.  ed.  153 ;  Jewell 
v.  Jewell,  42  U,  8.,  1  How.  210;  11  L.  ed.  108;  Scott  ▼.  Ratliffe,  30  U.  S., 
6  Pet.,  81 ;  8  L.  ed.  54 ;  Fisher  v.  Carter,  1  Wall.  Jr.  69 ;  Nelson  v.  Hal],  1 
McLean,  518;  Beard  ▼.  Talbot,  Cooke,  Tenn.,  142;  Re  Hall,  1  Wall.  Jr.  85; 
Chamberhiin  v.  Chamberlain,  71  N.  Y.  423 ;  Eobbe  ▼.  Price,  14  Hun,  55 ;  Mc- 
Carty  ▼.  Teny,  7  Lans.  289 ;  McCarty  v.  Deming,  4  id.  440 ;  1  Rice  on  Evi- 
dence,  418.) 

Where  a  controversy  had  arisen,  or  was  expected  to  arise,  between  parties, 
concerning  the  validity  of  a  deed  against  which  one  of  the  parties  claimed, 
but  no  controversy  was  then  expected  to  arise  about  the  heirship,  a  letter 
written,  stating  the  pedigree  of  the  claimants,  was  not  excluded  by  the  rule  of 
law  as  to  declarations  made  post  litem  motam.    (Elliott  v.  Peirsol,  »upra.) 

In  cases  of  pedigree,  hearsay  evidence  of  declarations  of  persons  who 
from  their  situations  were  likely  to  know,  is  admissible  when  the  person  mak* 
ing  the  declarations  is  dead.     (Eisenlord  v.  Clum,  126  N.  Y.  552.) 

The  weight  to  be  given  this  kind  of  evidence  depends  upon  the  facts  sur- 
rounding each  particular  case.  It  is  plain,  however,  that  in  cases  of  pedigree 
the  declarations  to  be  admissible  need  not  be  a  part  of  the  res  gesta,  for  if  they 
were,  they  would  be  admissible  on  that  ground  irrespective  of  any  question  of 
their  admissibility  as  in  a  case  of  pedigree.  The  exception  to  the  general  rule 
in  the  latter  case  takes  a  wide  range.  Traditional  declarations  become  the 
best  evidence  sometimes,  when  those  best  acquainted  with  the  fact  are  dead. 
When  derived  from  those  who  are  most  likely  to  know  the  truth  and  are 
under  no  bias  to  misrepresent  the  fact,  such  evidence  affords  a  reasonable  pre- 
sumption of  the  truth.     (Stark.  Ev.,  9th  Am.  ed.,  47.) 
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Upon  questions  of  pedigree,  »'.  e.,  in  a  controversy  merely  genealogical, 
hearsay  evidence  is  allowed  as  to  the  time  of  birth  of  a  certain  party,  as  to 
a  marriage,  death,  legitimacy  or  the  reverse,  oonsanguinity  generally,  and 
particular  degrees  thereof,  and  of  affinity.  (Per  Yice-Ghattoellor  Enioht- 
Brucb,  in  Shields  v.  Boucher,  1  DeQ.  &  S.  40-62.) 

In  respect  to  such  proof  of  particular  facts  it  has  been  said  that  a  birth, 
however,  from  a  single  woman,  a  birth  from  a  married  woman,  a  death,  a 
marriage,  is  a  particular  fact  or  a  single  act  which,  of  oonne,  is  provable  by 
hearsay  (hearsay  from  a  proper  quarter)  on  a  :]uestion  of  pedigree.    (Id.) 

The  only  case  looking  to  the  contrary  that  I  have  found  is  Westfleld  v. 
Warren  (8  N.  J.  L.  906),  where  Ewino,  Oh.  J.,  said  that  where  marriage  was 
to  be  shown  as  a  substantive,  independent  fact  it  was  within  none  of  the 
exceptions  to  the  general  rule,  and  that  hearsay  evidence  could  not  be  re- 
ceived. The  case  was  one  regarding  the  settlement  of  a  pauper,  and  might 
Well  have  been  placed  upon  the  ground  that  it  was  not  a  case  of  pedigree  at 
all.  In  Bex  v.  Frith  (8  East,  689),  Chief  Justice  Ellenbobodqh  held,  in  a 
case  of  a  settlement  of  a  pauper,  that  it  was  not  a  case  of  pedigree,  but  simply 
a  question  as  to  what  place  an  undisputed  birth  derived  from  acknowledged 
parents  had  taken  place  in. 

We  think  it  entirely  clear  that  from  the  nature  of  the  case,  as  well  as  upon 
authority,  a  case  of  pedigree  forms  an  exception  to  the  general  rule  as  to 
proof  of  a  particular  fact  by  hearsay,  reputation  or  tradition.  As  to  what  is 
a  case  of  pedigree,  an  examination  of  the  question  shows  that  a  case  is  not 
necessarily  one  of  that  kind,  because  it  may  involve  questions  of  birth,  parent- 
age, age,  or  relationship.  Where  these  questions  are  merely  incidental  and 
the  Judgment  will  simply  establish  a  debt,  or  a  person's  liability  on  a  con- 
tract, or  his  proper  settlement  as  a  pauper  and  things  of  that  nature,  the  caee 
is  not  one  of  pedigree,  although  questions  of  marriage,  legitimacy,  death,  or 
birth  are  incidenUlly  inquired  of.    (Whittnck  v.  Waters,  4  Car.  &  P.  876.) 

Thus,  in  Haines  v.  Ghithrie  (L.  R.,  18  Q.  B.  Div.,  818,  it  was  held  both  in 
file  Queen's  Bench  Division  and  in  the  Court  of  Appeal  tliat  declarations  of  a 
deceased  father  were  not  admissible  in  evidence  to  prove  the  age  of  his  son 
who  had  been  sued  for  the  price  of  a  horse  sold  him,  and  who  had  set  up  the 
defense  of  infancy. 

Hearsay  evidence  is  not  admissible  merely  because  in  the  particular  case  no 
better  can  be  had.  (State  v.  Dart,  1  Cow.  Crim.  Rep.  49.)  But  in  cases  of 
pedigree  or  of  death  it  is  admissible  when  from  great  lapse  of  time,  or  for 
other  sufficient  cause,  the  law  presumes  that  original  or  direct  evidence  is  not 
attainable.  (2  Phil.  Ev.,  4th  Aol  ed.,  288 ;  1  id.  194,  197 ;  Cowen  &  Hill, 
Notes.  612 ;  Higham  v.  Ridgway,  10  East,  120,  129 ;  Jackson  v.  Browner, 
18  Johns.  39 ;  Legget  v.  Boyd,  8  Wend.  879 ;  CauJoUe  v.  Ferric,  26  Barb.  177  ; 
Stein  V.  Bowman,  88  U.  8.,  18  Pet.,  220 ;  10  L.  ed.  184 ;  Mima  Queen  v.  Hop- 
bum,  11  U.  S  ,  7  Cranch,  290;  8  L.  ed.  848;  Jackson  v.  Eta,  5  Cow.  819 ; 
Fosgate  v.  Herkimer  Mfg.  &  H.  Co.,  12  Barb.  862;  Augustus  ▼.  Graves^ 
9  id.  696.    See  8  Rice  on  Evidence,  187.) 
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In  rb  Lux's  Estate. 

[Supreme  Court  of  California.  45  Pac.  Rep.  1024;  Aug.  19, 1896.] 

Allow ANOB  to  widow  during  administration — GoMMUNirr 

PROPERTY. 

An  allowance  may  be  made  for  the  support  of  the  widow  during  the  admin- 
istration of  the  deceased  husband's  estate,  without  reference  to  the  fact 
that  she  may  hare  ample  means  in  her  own  right  from  which  she  could 
secure  a  support. 

Where  an  estate  is  appraised  at  $10,000,000,  and  is  entirely  free  from  debt 
or  incumbrance,  and  It  further  appears  that  the  same  is  community  prop- 
erty accumulated  by  the  joint  efforts  of  the  spouses,  it  is  not  an  abuse 
of  discretionary  power  Tested  in  the  Probate  Court  to  make  an  order  allow- 
ing  (3,500  atmonth  for  the  maintenance  of  the  widow  during  the  adminis- 
tration of  the  estate.  Where  the  evidence  shows  that  such  an  amount  is 
in  harmony  with  the  scale  of  expenditures  existing  before  the  death  of  the 
husband,  the  order  granting  it  will  not  be  disturbed  by  the  appellate  juris- 
diction as  an  improrident  exercise  of  discretionary  power. 

Appeal  from  an  order  of  the  Superior  Court  entered  at  a  term 
held  in  and  for  the  county  of  San  Matea 

Hon.  Geo.  H.  Buck,  Presiding  Judge. 

J.  H.  Campbell  {D.  if.  Delmas,  of  counsel),  for  contestants. 

r 

K  R  and  Oeo.  H.  Masiick  and  Oeo,  C.  Bms^  for  respondent 

MoFablakd,  J. — This  is  an  appeal  by  the  next  of  kin  (called 
generally  the  '^German  heirs'')  of  Charles  Lux,  deceased,  from  an 
order  of  the  court,  sitting  in  probate,  made  March  22,  1894,  al- 
lowing  Miranda  W«  Lux,  widow  of  the  deceased,  for  her  main* 
tenance,  $2,600  per  month  from  the  80th  day  of  August,  I8889 
during  the  progress  of  the  settlement  of  the  estate ;  and  we  are 
asked  to  reverse  the  order  upon  the  grounds  that  the  allowance 
was  for  too  laige  an  amount,  and  that  she  was  not  entitled  to  any 
allowance  at  alL  We  will  not  discuss  at  length  the  question 
whether  the  court  below  aoused  its  discretion  by  making  an  al- 
lowance for  too  much.  The  estate  was  found  by  the  court  and 
admitted  by  counsel  to  be  of  the  value  of  $10,000,000,  and  it  was 
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free  from  debt  or  iDcombrance.  It  was  nearly  all  eommuDit/ 
property,  accumulated  by  the  joint  efforts  of  the  spouses,  one-half 
of  which  would  go  after  settlement  to  the  widow ;  so  that,  practi* 
cally,  she  herself  would  pay  one-half  of  the  allowance;  The  evi- 
dence shows  that  the  amount  allowed  was  in  keeping  with  the 
scale  of  expenditures  existing  before  the  death  of  the  husband. 
The  proposition  that  under  these  cirgumstances,  and  as  against 
collateral  kin  and  strangers,  the  court  below  so  abused  its  discre- 
tion in  allowing  the  sum  named  that  this  court,  for  that  reason^ 
should  set  aside  the  order,  has  no  foundation  whatever  in  the  law 
or  the  evidence. 

Appellants  contend  that  the  court  below  did  not  take  into  con» 
sideration  certain  things  which  it  should  have  considered.  The 
things  which  it  is  contended  were  not  considered  are  these :  The 
deceased  owned  one  piece  of  separate  property,  consisting  of  land 
known  as  the  "  Buri-Buri  rancho ;  *'  and,  by  his  will,  he  gave  to 
his  wife,  the  respondent^  during  her  lifetime,  the  rents,  profit  and 
income  of  said  rancho,  and  provided  that  "all  income  and  interest 
derived  therefrom  shall  be  her  sole  and  separate  property,"  the 
remainder,  after  her  death,  to  go  to  certain  named  collateral  heirs.. 
Now,  it  appeared  from  the  evidence  that  in  July,  1890,  there  was 
a  partial  distribution  of  the  said  Buri-Buri  rancho,  by  which  her 
said  life  estate  therein  was  distributed  to  respondent,  and  the  re- 
mainder to  certain  other  persons ;  and  at  that  time,  or  immediately 
afterwards,  she  sold  her  life  estate  for  $110,000,  the  other  persons, 
heirs  or  devisees,  getting  for  their  share  $370,000.  She  had  also 
received  some  rents  from  said  rancho  before  the  sala  All  (sub- 
stantially) of  the  community  property  of  the  deceased  and  the  re- 
spondent consisted  in  a  one-half  interest  in  the  firm  of  Miller  & 
Lux,  who  owned  immensely  large  properties  in  lands,  cattle,  eta; 
and,  by  a  written  contract  between  the  deceased  and  Miller,  it 
was  covenanted  that,  upon  the  death  of  either  partner,  the  sur- 
vivor should  continue  to  carry  on  the  business  for  the  joint  use  of 
himself  and  the  estate,  heirs  and  legatees  of  the  deceased  for  seven 
years,  if  necessary,  after  the  death  of  the  deceased  partner ;  and, 
in  his  will,  the  deceased  requested  his  wife  to  allow  her  share  of 
the  common  property  to  remain  under  the  care  and  control  of  the 
surviving  partner.  Miller.      The  respondent  complied  with  this 
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« 

expressed  wish  of  her  deceased  husband,  and  allowed  all  her  share 
of  the  community  property  to  remain  in  the  business  of  said  firm, 
under  the  management  of  Miller,  and  the  said  money  which  she 
received  from  the  sale  of  said  rancho  she  immediately  loaned  to 
Miller,  to  be  used  in  the  firm  business,  although  afterwards  she 
invested  some  of  it  in  other  property,  and  she  received  (although 
for  what  length  of  time  does  not  appear)  income  from  this  money 
in  the  amount  of  $458  per  month.  The  will  also  gave  her  $600 
per  month  "out  of  my  estate'^  during  her  life,  and  his  trustees 
were  directed  to  "set  apart  so  much  of  my  estate  as  may  be  neces^ 
sary  to  yield  that  sum  for  that  purpose ;''  but  no  part  of  the  estate 
was  ever  set  apait  for  that  purpose,  and  no  part  of  said  $500  per 
month  was  ever  received  by  respondent  There  was  also  a  pro- 
vision in  the  said  written  contract  between  Lux  and  Miller  that 
so  much  of  the  "rents,  issues  and  profits  and  proceeds  of  sales 
which  may  be  necessary  for  the  support  of  the  family  of  the  de* 
ceased"  should  be  paid  to  such  family ;  but  such  rents,  profits 
etc.,  were  put  by  Miller  into  the  business,  and  none  paid  to  re* 
spondenU  And  these  items  above  mentioned — particularly  money 
received  from  the  Buri-Buri  rancho  and  the  said  $500 — ^are  the 
main  matters  which,  it  is  contended,  the  court  did  not  consider. 
It  does  not  clearly  appear  that  the  court  did  not  consider  these 
items.  Findings  were  made  by  the  court;  but  it  can  hardly  be 
said  that  they  affirmatively  show  that,  in  arriving  at  the  conclu- 
sion that  $2,500  per  month  was  a  proper  allowance,  the  court  did 
not  consider  the  said  items.  However,  there  is  in  the  transcript 
an  "  opinion  "  of  the  judge  of  the  court  below,  in  which,  referring 
to  a  former  appeal,  he  said :  "  Upon  the  former  hearing,  this  court 
took  into  consideration,  in  arriving  at  its  conclusion,  certain  mat- 
ters which,  upon  said  appeal,  the  Supreme  Court  held  should  not 
have  been  considered  in  fixing  the  family  allowance,  and,  in  the 
reversal  of  the  order,  indicated  and  pointed  out  the  course  this 
court  should  pursue  in  fixing  the  family  allowanca  At  the  first 
hearing  the  value  of  the  estate  was  fixed  at  $4,000,000,  while  now 
it  is  placed  at  $10,000,000.  In  view  of  the  evidence  presented^ 
and  under  the  decision  of  the  Supreme  Court,  an  allowance,"  eta 
And  it  is  contended  that  from  this  opinion  it  appears  that  the 

Probate  Court  erroneously  construed  the  opinion  of  this  court  on 
Vol.  1-62 
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the  former  appeal  as  holding  that  the  said  items  should  not  be 
considered.     But^  in  the  first  place,  if  this  '^opinion  "  of  the  court 
below  can  be  considered  at  all,  it  does  not  carry  on  its  face  the 
meaning  sought  to  be  given  it     It  expressly  refers  to,  and  appar- 
ently  rests  largely  on,  the  fact  that,  at  the  first  hearing,  the  estate 
was  supposed  to  be  worth  $4,000,000;  while  now  it  is  shown  to  be 
worth  $10,000,000.     And  in  the  second  place,  if  the  court  below 
construed  the  decision  of  this  court  on  the  first  appeal  as  con- 
tended,  then  it  construed  it  correctly ;  for  this  court,  in  that  de* 
cision,  held  that,  in  fixing  a  proper  allowance,  neither  the  Buri- 
Buri  rancho  nor  said  $500  mentioned  in  the  will  should  be  con- 
sidered. The  history  of  that  appeal  is,,  briefly,  as  follows :  Oharles 
Lux  died  in  March,  1887.     On  May  4,  1887,  upon  the  application 
of  the  widow  (respondent  here),  the  court  made  an  order  granting 
her  $2,500  per  month  from  the  death  of  the  deceased  '-  until  the 
return  of  the  inventory,  or  until  further  order  of  the  court"  There 
was  a  difference  of  opinion  as  to  when  the  ^'return  of  the  inven- 
tory ''  legally  took  place ;  and,  under  the  construction  which  the 
executors  put  upon  said  order,  they  continued  to  pay  the  respond* 
ent  $2,500  per  month  until  November  15, 1891.     It  was  held  after- 
wards, however,  that  the  inventory  was  legally  returned  on  August 
80, 1888.    On  March  17, 1892,  the  respondent  filed  a  petition  for  an 
order  to  be  made  nunc  pro  tunc  as  of  the  date  of  the  return  of  the 
inventory  (which  she  then  took  to  be  May  16,  1890),  allowing 
her  $2,500  per  month  during  the  progress  of  the  settlement  of  the 
estate,  to  which  petition  appellants  herein  tiled  written  objections. 
Upon  the  hearing  of  the  issues  thus  raised,  the  court,  on  May  13, 
1892>  made  an  order  allowing  her  $1,000  per  month  from  August 
SO,  1888,  until  November  15,  1891.  From  such  order,  respondent 
herein  took  an  appeal,  and  that  is  the  appeal  hereinbefore  referred 
to.     It  is  reported  in  100  Cal.,  commencing  at  page  598,  and  85 
Pac  S41,  under  title  of  In  re  Lux's  Estate.     The  order  was  re- 
versed, with  certain  directions  to  the  court  below.     It  was  held 
that  the  order  of  allowance  should  have  embraced  the  entire 
period  of  the  settlement  of  the  estate ;  but  the  respondents  there 
(appellants  here)  contended  that  as  the  widow  had  received  money 
from  said  Buri-Buri  rancho  amounting  to  $187,000,  including  rent 
and  the  sum  for  which  her  life  estate  therein  had  been  sold,  and 
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had  been  given  the  $500  per  month  by  the  will,  therefore  she  bad 
sufficient  means  to  'support  herself,  and  was  not  entitled  to  any 
further  allowance;  and  it  was  in  response  to  this  contention  that 
this  court  made  rulings  which  are  the  law  of  the  case. 

The  evidence  and  facts  were  the  same  on  that  hearing  as  on  the 
second  hearing,  out  of  which  this  present  appeal  arose,  except  as 
to  the  fact  of  the  partial  distribution  of  the  Buri-Buri  rancho 
(which  will  be  noticed  hereafter),  and  the  further  fact  that,  at  the 
second  hearing,  the  estate  was  shown  to  be  vastly  more  valuable 
than  at  the  first  hearing.  The  financial  situation  and  ability  of 
the  respondent  was  exactly  the  same  at  both  hearings.  Then,  as 
now,  the  moneys  which  she  had  received  from  the  said  rancho, 
and  the  said  provision  of  the  will,  were  before  the  court  And, 
under  these  circumstances^  this  court,  on  the  former  appeal,  said : 
^'  The  court  below  found  that  the  property  set  apart  to  the  widow 
is  insufficient  for  her  support,  and  also  made  additional  findings  to 
the  effect  that  the  deceased,  in  his  will,  bequeathed  to  her  a  legacy 
of  five  hundred  dollars  per  month  during  her  life,  and  a  life  estate 
in  certain  property,  from  the  rents  and  sale  of  her  interest  in 
which  she  had  received  one  hundred  and  thirty*  seven  thousand 
dollars,  and  the  deceased  also  provided  in  his  will,  as  well  as  by 
agreement  with  his  partner.  Miller,  that  said  Miller  should  pay  to 
her  monthly  such  sum  as  might  be  needed  for  her  supports  It  is 
claimed  by  respondents  that  these  findings  show  that  the  widow 
has  sufficient  property  of  her  own  to  support  herself,  and  that, 
under  such  circumstances,  she  was  not  entitled  to  any  allowance 
whatever  from  the  estate,  and  therefore  she  can  not  be  heard  to 
complain  because  the  order  appealed  from  does  not  continue  the 
allowance  during  the  administration  of  the  estate ;  and,  in  support 
of  this  proposition,  it  is  argued  that  the  object  of  the  statute  is  'to 
meet  the  actual  wants  and  necessities  of  the  widow  and  her  family,' 
and  that  when,  as  in  this  case,  the  widow  is  childless,  and  has 
abundant  private  means  of  her  own,  there  are  no  wants  or  neces- 
sities to  relieve,  and  the  law  does  not  contemplate  that  any  allow- 
ance shall  be  made  for  her  support  But,  however  the  rule  may 
be  in  other  states  (and  there  are  decisions  which  seem  to  support 
this  contention  of  respondents),  we  do  not  think  section  1466  of 
the  Code  of  Civil  Procedure  can  be  so  construed.     Its  language  is 
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express  and  mandatory,  and,  in  the  language  of  the  counsel  for 
appellant,  Hhe  duty  of  maintaining  the  family,  which  the  law  im- 
poses upon  the  deceased  husband  or  father  in  his  lifetime,  is  con- 
tinued against  his  estate  pending  its  administration,'  if  the  estate 
is  not  insolvent  It  declares  that  the  court  must  make  a 
reasonable  allowance  out  of  the  estate  if  the  property  set 
apart  to  the  family  is  insufficient  for  their  support;  and  for 
the  court  to  hold  that  no  allowance  shall  be  made  to  the 
widow  if  she  has  sufficient  property  of  her  own,  although  the 
property  set  apart  to  her  is  insufficient  of  itself  for  her  support, 
would  be,  in  effect,  an  amendment  of  the  law  by  judicial  con. 
8truction«  There  was  nothing  actually  decided  in  Estate  of 
Walkerley  (77  Cal.  648,  20  Paa  150)  in  conflict  with  this  con- 
elusion,  although  it  may  be  conceded  that  there  are  expressions  in 
the  opinion  which,  considered  apart  from  the  facts  before  the 
court,  lend  some  support  to  the  argument  of  respondents  to  this 
point"  And  the  court  concluded  its  decision  as  follows:  "The 
order  appealed  from  will  be  reversed,  and  the  Superior  Court  will, 
upon  the  evidence  already  before  it,  and  such  further  evidence  as 
the  parties  may  desire  to  present,  make  an  order  for  an  allowance 
to  the  widow,  to  continue  during  the  progress  ot  the  settlement  of 
the  estate,  and  in  such  amount  as  it  shall  deem  reasonable,  and 
without  regard  to  the  fact  that  she  may  have  separate  property 
sufficient  for  her  support  Order  reversed."  This  language  can 
receive  no  other  construction  than  that  the  court  below  was  to 
allow  her  a  proper  support  out  of  the  general  estate,  notwithstand* 
ing  the  special  gift  in  her  husband's  will  of  the  Buri-Buri  rancho 
as  "her  sole  and  separate  property."  In  the  phrase  at  the  close  of 
the  opinion,  "without  regard  to  the  fact  that  she  may  have  sepa- 
rate property  sufficient  for  her  support,"  the  word  "separate"  was 
clearly  used  in  the  same  sense  in  which  the  deceased  used  it  in 
his  will, — to  denote,  generally,  property  owned  by  a  single  indi- 
vidual, and  not  in  the  technical  sense  in  which  it  is  used  in  cer- 
tain parts  of  the  Codes  to  distinguish,  as  between  a  living  hus- 
band and  wife,  property  owned  by  both  jointly,  called  "commun- 
ity property,"  from  that  owned  by  one  of  the  spouses  individually, 
called  "separate  property."  Indeed  in  this  technical,  statutory 
sense,  the  word  "separate"  is  hardly  applicable  at  all  to  the  prop- 
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erty  of  a  person  at  a  time  when  he  or  she  is  single  or  unmarried 
Moreover,  the  language  of  the  court  was  directed  to  the  facts  of 
(he  case  before  it, — to  the  contention  that,  because  respondent 
here  received  sufficient  money  from  the  Buri-Buri  rancho  to  sup- 
ply her  necessaries,  therefore  she  was  not  entitled  to  any  allow- 
anca  Moreover,  the  record  showed  that  the  respondent  had  no 
other  property  than  that  derived  from  the  Buri-Buri  rancho  to 
which  the  language   of  the  court  can  be  applied. 

It  is  contended  that  there  is  a  difference  between  the  two  ap« 
peals,  in  this:  that,  at  the  firat  hearing,  the  record  did  not  affirma- 
tively show  that  there  had  been  a  partial  distribution  of  the  Buri- 
Buri  rancho  property,  while  the  record  on  this  present  appeal 
does  show  that  fact  If  that  be  so,  we  can  not  see  what  possible 
<liSerence  it  makes.  The  material  point  around  which  appellants' 
contention  revolves  is  that  respondent  received  a  certain  amount 
of  money  from  this  particular  Buri-Buri  property,  sufficient  to  sup- 
port her,  and  that,  therefore,  she  is  not  entitled  to  further  allow- 
ance; but  the  fact  that  she  received  this  money  appeared  just  as 
<clearly  and  just  as  fully  in  the  first  record  as  in  the  present  one. 
That  being  so,  how  would  the  situation  have  been  substantially 
changed  by  the  fact  that  a  formal  order  of  distribution  had  been 
made?  But  the  truth  is  that  the  former  decision  was  made  with 
the  understanding  and  upon  the  theory  that  the  order  of  distri- 
bution had  been  made.  When  that  appeal  was  pending,  there 
were  also  pending  several  other  appeals  growing  out  of  the  estate 
of  Lux,  which  were  intimately  related  to  each  other,  and  submit- 
ted  at  the  same  time,  and  decided  on  the  same  day.  (See  100 
Cal.,  from  page  593  to  page  617,  and  85  Paa  341,  345,  639.)  In 
one  of  these,  at  least,  MiUer  v.  Lux  (100  Cal.  609;  35  Paa  639), 
the  transcript  showed  this  distribution.  Whether  or  not  the  court, 
in  deciding  one  of  these  appeals,  had  the  right  to  look  into  the 
records  in  the  others,  need  not  be  discussed,  because,  in  the  appeal 
we  are  now  discussing.  In  re  Lux's  Estate  (100  Cal.  593;  35  Pac. 
341),  counsel  for  respondents  there  (appellants  here)  stated  affirm- 
atively that  the  distribution  had  been  made,  and  argues  upon  that 
basis.  In  their  brief  in  the  case,  speaking  oi  the  petition  for  al* 
lowance,  they  say:  "On  the  contrary,  it  shows  that  she  has  $110,- 
000  derived  from  said  estate  through  the  sale  of  her  life  estate  in 
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the  Buri-Buri  rancho,  theretofore  distributed  to  her,  from  which 
she  gets  an  income  of  $458.38  per  month."  And,  again:  "More 
than  that,  her  testimony  shows  affirmatively  that  the  petitioner 
was  not  then  dependent  upon  the  estate  for  support;  that  she  had 
received  $110,000  from  the  sale  of  her  life  estate  in  the  Buri-Buri 
rancho  (theretofore  distributed  to  her)."  (See  Supreme  Court 
Becords,  vol.  1165,  pp.  13,  15.)  Under  these  circumstance,  there 
is  nothing  in  the  very  technical  point  that  the  record  in  the 
former  appeal  did  not  show  the  distribution.  Of  course,  the  con- 
tention, even  if  sound,  would  not  apply  to  any  period  prior  to  the 
date  of  the  distribution,  which  occurred  in  July,  1890. 

It  appears  by  affidavit  that,  since  this  appeal  was  taken,  the  re* 
spondent  has  died:  and  the  point  is  made  by  the  appellants  that 
the  right  died  with  her  as  to  all  the  allowance  not  actually  paid 
her  before  her  death.  The  views  of  this  court  on  the  point  were 
pretty  fully  indicated  at  the  oral  argument  by  conversations  be- 
tween counsel  and  the  chief  justice.  It  is  sufficient  to  say  that 
the  order,  like  any  money  judgement,  was  the  property  of  the 
respondent  The  appeal  merely  suspended  its  operation;  but  upon 
its  affirmance,  if  pending  the  appeal  she  has  died,  it  goes  to  her 
heirs  or  personal  representativea  Of  course,  there  can  be  no 
allowance  for  any  time  subsequent  to  her  death. 

We  see  no  other  matters  necessary  to  be  discussed.  On  the 
former  appeal  this  court  said:  "The  amount  of  the  allowance  is  a 
question  which  rests  very  largely  in  the  discretion  of  the  Superior 
Court,  and  its  action  in  the  matter  will  not  be  disturbed  on  appeal 
unless  it  clearly  appears  that  the  discretion  has  been  improperly 
exercised.  Of  course,  as  was  said  in  Re  Stevens*  Estate  (83  Cal. 
325;  28  Pac.  380),  '•  the  court  is  not  restricted  in  making  this  al- 
lowance to  a  bare  support  to  the  widow.  Regard  should  be  had 
♦  *  *  to  the  mode  in  which  she  lived  during  the  lifetime  of 
her  husband'  The  allowance  is  to  be  sufficient  to  provide  all  the 
necessaries  of  life,  and  this  will  include  all  those  things  which  are 
reasonable  and  proper  for  use  in  the  home  and  in  social  inter- 
course, in  view  of  the  condition  and  value  of  the  estate,  and  the 
station  and  surroundings  of  the  family."  Tested  by  these  views, 
the  conclusion  of  the  court  below  can  not  be  disturbed  here,  unless 
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we  travel  beyond  the  legitimate  province  of  an  appellate  court 
The  order  appealed  from  is  affirmed. 

We  concur :  Garouttb  and  Haebison .  JJ. 

« 

.  Bbatty,  C.  J. — ^I  concur  in  the  order  of  affirmanca  If  the  case 
was  rightly  decided  on  the  former  appeal,  there  is  no  error  in  the 
last  order  of  allowance ;  and,  if  it  was  not  rightly  decided  on  the 
former  appeal,  that  decision  has,  nevertheless,  become  the  law  of 
the  case.  The  contention  here  is  that  the  Superior  Court  erred  at 
the  last  hearing  in  disregarding  the  legacy  of  $500  a  month  and 
the  partial  distribution  of  the  Buri-Buri  rancho.  As  to  the  legacy 
of  $500  a  month,  the  Superior  Court  rightly  understood  the  de- 
cision of  this  court  as  containing  a  direction  to  disregard  it  I 
think  myself  that  it  should  have  been  considered,  because  it  was  a 
provision  made  by  the  testator  himself  for  the  support  of  his  widow 
out  of  the  community  property,  and  to  that  extent  I  think  the  for* 
mer  decision  of  this  court  was  erroneous.  As  to  the  Buri-Buri 
rancho,  I  do  not  think  the  life  estate  devised  to  the  widow  is,  upon 
a  proper  construction  of  the  will,  chargeable  with  the  support  of 
the  family.  That  interest,  whether  distributed  pending  the  adminis- 
tration or  at  the  close  of  it,  was  to  go  to  the  widow  intact  and 
undiminished  by  any  charge  for  expenses  of  administration  or 
support  of  family. 

Temple,  J. — ^I  dissent  The  former  appeal,  reported  in  100 
CaL  597,  85  Pac.  341,  was  taken  by  the  widow  from  an  order 
made  May  13,  1892.  The  order  was  reversed,  and  the  cause  re- 
manded foF  further  proceedings.  Such  proceedings  were  had,  and 
a  new  order  was  made  March  22,  1894,  from  which  the  present 
appeal  is  prosecuted  by  the  next  of  kin.  Lux  died  testate  in 
March,  1887,  and  it  is  stipulated  that  his  estate  is  of  the  value  of 
$10,000,000.  Nearly  all  was  community  property.  His  family 
consisted  solely  of  his  widow.  The  first  allowance  was  for  $2,500 
per  month  until  the  return  of  the  inventory.  This  sum  was  paid 
to  her  monthly  until  November,  1891  —  four  years  and  eight 
months.  The  court  ruled,  however,  that  the  inventory  had  been 
returned  August  80, 1888,  and  that  after  that  time  the  allowance 
was  paid  by  the  executors  at  their  peril ;  that  is,  they  would  only 
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be  allowed  a  credit  for  such  sum  as  the  court  should  determine 
ought  to  have  been  allowed  The  order  of  May  18,  1892,  was  for 
$1,000  per  month  from  August  80,  1888.  From  this  order  the 
widow  took  an  appeal,  and  on  the  appeal  contended  that  the  order 
^as  erroneous  (1)  because  it  was  retroactive,  and  deprived  her  ot 
the  preliminary  allowance  which  she  claimed  continued  until  the 
filing  of  the  inventory  of  May  16,  1890;  and  (2)  because  it  only 
continued  the  allowance  until  November  15,  1891,  instead  of  dur- 
ing the  progress  of  the  administration.  This  court  held  that  the 
order  was  properly  made  to  operate  from  August  80,  1888,  but 
reversed  the  order  appealed  from,  and  directed  the  Probate  Court 
to  make  an  allowance  to  the  widow  to  continue  during  the  pro- 
gress of  the  settlement  of  the  estate,  and  in  such  amount  as  it 
shall  deem  reasonable,  without  regard  to  the  fact  that  she  may 
have  separate  property  sufiicient  for  her  support 

One  trouble  with  the  judgment  of  reversal  and  with  the  opinion 
is  that  there  was  no  claim  made  that  Mrs.  Lux  had  any  separate 
property,  and  in  fact  she  had  none  except  the  homestead,  which 
had  been  conveyed  to  her  before  the  death  of  the  testator.  There 
was  no  claim  that  she  was  deriving  any  income  from  it  It  ap- 
pears, then,  that  she  had  sold  her  life  estate  in  the  Buri-Buri 
rancho,  and  had  realized  $137,000  from  the  sale,  and  it  was  this 
resource  which  was  specially  considered,  although  it  is  inaccu* 
rately  called  "separate  property."  The  report  does  not  show  that 
it  then  appeared  that  there  had  been  a  partial  distribution  of  the 
^tate  by  which  the  Buri-Buri  rancho  was  set  apart  to  Mr&  Lux, 
and,  with  the  record  used  on  that  appeal  before  me,  I  find  no  evi- 
dence that  such  partial  distribution  had  been  mada  The  case 
presented  was  that  Mrs.  Lux  had  sold  her  interest  as  a  devisee, 
the  grantee  taking  it  subject  to  administration.  But  a  widow  is 
not  compelled  to  sell  her  interest  in  the  estate  in  order  to  procure 
the  means  of  living.  The  court,  in  its  opinion,  carefully  guarded 
against  the  contention  that,  if  there  had  been  a  partial  distribution 
of  the  estate,  such  fact  would  not  aflEect  the  right  of  the  widow  to 
her  support  out  of  the  estate.  It  said :  "  Of  course,  we  are  not  to 
be  understood  as  holding  that  the  value  of  the  property  set  apart 
for  the  use  of  the  family,  under  section  1465  of  the  Code  of  Civil 
Procedure,  or  the  income  of  such  property,  is  not  to  be  considered 
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in  determining  what  is  a  reasonable  allowance  to  be  made  from  the 
remaining  portion  of  the  estate  for  the  support  of  the  family  dur- 
ing the  progress  of  the  settlement  of  the  estate;  nor  that  such  order 
for  family  support,  when  made,  may  not  be  subsequently  modified 
by  the  court  if  the  condition  of  the  estate  or  the  relation  of  the  fam- 
ily thereto  should  change ;  as  if,  for  instance,  it  should  appear  that 
the  value  of  the  estate  was  materially  less  than  shown  at  the  date 
of  the  order  sought  to  be  modified,  or  that  its  indebtedness  is  greater 
than  was  then  supposed,  or  in  the  event  of  a  partial  distribution 
to  the  widow  or  children  before  the  final  distribution  of  the 
estate."  If  the  court  may  modify  or  discontinue  an  allowance  be- 
cause there  had  been  a  partial  distribution,  such  fact  should  be 
considered  in  making  the  allowance  if  the  distribution  was  made 
before  the  discretion  of  the  court  was  called  into  exercise.  The 
record  on  this  appeal  shows  that  there  had  been  a  partial  distribu- 
tion by  which  the  Buri-Buri  rancho  was  set  apart  to  Mrs.  Lux  for 
life,  and  also  rents  which  had  then  accrued,  amounting  to  $83,460 
It  was  assumed  that  the  amount  of  rents,  after  deducting  expenses, 
was  $27,000.  This  was  in  July,  1890.  The  order  of  reversal 
must  be  construed  in  the  light  of  the  opinion.  It  can  not  be  un- 
derstood as  directing  the  court  to  fix  an  allowance  which  should 
not  be  modified,  even  if  those  changes  should  take  place  which 
are  mentioned  in  the  above  extract  from  the  opinion.  And  so,  I 
think,  if,  on  the  rehearing,  a  different  state  of  facts  were  shown, 
there  is  nothing  in  the  opinion  or  the  judgment  which  would  pre- 
vent the  court  from  taking  such  new  facts  into  consideration. 

Bespondents  argue  the  case  as  though  the  Probate  Court  was 
bound  to  determine  the  question  as  to  what  allowance  will  be  nec- 
essary during  the  entire  progress  of  the  settlement  of  the  estate,  at 
the  time  the  exempt  property  is  set  apart  to  the  widow  and  family. 
There  is  no  such  requirement  in  the  statute,  and,  if  there  were,  it 
would  have  been  a  very  unwise  one.  The  power  of  the  court  and 
its  duty  extends  to  the  entire  period  of  administration.  It  must 
make  such  allowance — and  such  only — as  shall  be  necessary  during 
the  progress  of  the  settlement  of  the  administration.  The  general 
expectation  is  that  the  administration  will  be  closed  in  about  one 
year.  The  exempt  property  may  be  amply  sufficient  for  that  period, 
and  utterly  insufficient  for  a  further  period.  If  forced  to  determine 
Vol.  1-68 
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the  matter  when  the  exempt  property  is  set  apart,  it  would  necessa- 
rily determine  that  no  further  allowance  was  necessary.  So,  too,  the 
exempt  property  may  be  unproductive  for  the  first  year,  and  after 
that  produce  an  ample  revenua  I  think,  if  the  court  were  to  make 
an  allowance  for  the  first  year,  and  none  for  the  second  because  none 
was  required,  it  would  literally  comply  with  the  statute.  It 
would  have  made  such  reasonable  allowance  out  of  the  estate  as 
was  necessary  for  the  support  of  the  family  during  the  progress  of 
the  settlement  of  the  administration.  The  duty  of  the  court  ta 
make  suph  allowance  as  may  be  necessary,  and  its  control  over 
the  allowance  that  it  may  do  so,  continues  during  the  entire  ad- 
ministration. This  proposition  is,  I  think,  involved  in  the  above 
extract  from  the  opinion  rendered  on  the  former  appeal.  The 
true  doctrine  was  accurately  stated  in  lie  WaUcerley  (77  Cal.  643 ; 
20  Paa  150).  Upon  this  subject,  the  former  opinion,  taken  as  a 
whole,  merely  holds  that  the  family  of  the  deceased  is  entitled  to 
a  support  from  the  estate  during  the  progress  of  the  settlement  of 
the  estate,  although  the  widow  or  children  may  have  other  re- 
sources sufficient  for  that  purpose.  The  probate  judge  was  of  the 
opinion  that,  under  the  order  made,  he  was  not  at  liberty  to  take 
into  consideration  the  fact  that  there  had  been  a  partial  distribu- 
tion, or  the  fact  that  the  widow  was  entitleil,  under  the  will,  to 
$600  per  month  tor  life.  II is  construction  of  the  opinion  was  a 
reasonable  one,  but,  as  to  the  paragraph  above  set  out,  the  court 
expressly  disclaimed  the  intent  to  so  hold.  I  think  the  Probate 
Court  in  this  matter  erred.  As  the  court  found  that  $2,500  per 
month  was  necessary  for  the  support  of  the  family,  and  it  appears 
that  through  the  partial  distribution  and  the  provision  made  ia 
the  will,  of  which  the  widow  might  have  availed  herself,  the  sum 
of  about  $1,000  was  provided,  that  sum  should  be  deducted  from 
such  monthly  allowance. 

Mrs.  Lux  has  died  since  this  appeal  was  taken,  and  it  is  claimed 
that  her  right  to  an  allowance  died  with  her;  that  she  had  no  title 
or  vested  right  which  could  descend  to  her  heir  or  pass  to  her  ad- 
ministrator. There  is  surely  much  plausibility  in  this  contention. 
In  the  former  opinion  it  was  suggested  that  the  duty  of  the  hus- 
band and  father  for  the  support  of  the  wife  and  children  rested 
upon  his  estate  during  administration.     If  a  father  gives  to  bis 
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wife  or  minor  child  money  to  spend  for  her  or  its  support,  the 
money  belongs  to  the  father  or  husband  until  expended.  If  the 
money  were  placed  in  the  hands  of  the  widow  or  guardian  for  the 
minor  children,  it  must  be  lield  in  trust  for  that  purpose.  Upon 
this  theory,  logically,  when  allowance  money  is  paid  to  the  widow, 
she  takes  it  in  trust  for  the  purposes  for  which  it  was  allowed. 
Certainly,  the  widow  has  no  vested  interest  in  an  allowance  before 
it  is  actually  made.  It  is  not  on  the  same  plane  as  her  distribu- 
tive share  as  an  heir  in  the  estate.  The  intent  is  that  the  money 
shall  be  immediately  expended,  and  shall  not  swell  the  estate  of 
the  beneficiaries.  She  is  not,  before  the  amount  is  judicially  de- 
termined, entitled  to  any  specific  sum,  or  indeed  to  anything,  but 
only  that  the  probate  judge  shall  determine  whether  there  is  a  ne- 
cessity for  an  allowance.  The  title  to  the  money  paid  as  an  allow- 
ance is  not  settled  by  section  1468.  The  provisions  of  that  section 
would  be  inapplicable.  Take  the  case  where  there  are  minor  children 
who  are  not  the  children  of  the  widow,  and  who  have  guardians  of 
their  person  and  estata  In  such  case  the  court  might  conclude 
that  the  widow's  share  of  the  exempt  property  was  ample  for  her 
support,  but  that  the  children  needed  an  allowance.  In  such  case 
she  would  not  be  entitled  to  any  portion  of  it,  and  there  can  be  no 
doubt  of  the  power  of  the  court  to  dispose  of  *the  fund  so 
that  the  children  would  be  supported.  And  in  such  a 
case,  if  one  of  the  children  were  to  die,  would  its  share  of  the 
unused  allowance  go  to  its  estate?  In  this  case  there  are  no  chil- 
dren, and  the  suppositions  are  made  simply  by  way  of  an  argu- 
ment that,  until  there  is  money  due  under  some  valid  order,  the 
widow  has  no  vested  interest  Ordinarily,  the  allowance  is  doled 
out  in  such  small  sums,  by  means  of  frequent  payments,  that  this 
qu  estion  does  not  become  important ;  but  here  the  allowance  was 
$30,000  per  annum,  and  payments  have  been  stayed  for  several 
years  by  appeals  taken  from  the  order.  Therefore,  when  Mrs- 
Lux  died,  a  large  amount  had  accrued.  Since  there  were  no 
minor  children,  we  are  not  forced  to  consider  questions  that  might 
be  embarrassing  under  diflEerent  circumstances.  The  practice  has 
been  that,  when  the  money  has  been  paid,  the  court  is  not  further 
concerned  about  it  It  will  not  require  the  beneficiaries  to  ac- 
count for  it,  but  will  assume  that  it  was  necessary.     So  far,  there- 
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fore,  as  concerns  the  money  which  has  been  paid, — if  not  above 
what  is  finally  adjudged  to  be  necessary, — no  question  can  arise. 
And  I  think  the  same  rule  must  prevail  in  regard  to  allowances 
which  had  accrued,  but  which  had  not  been  paid,  when  Mrs.  Lux 
died.  Since  it  was  adjudged  in  the  former  appeal  that  the  court 
would  not  consider  other  resources  in  determining  what  allowance 
is  necessary,  if  she  had  been  forced  to  look  elsewhere  for  her 
means  of  support  while  payments  were  suspended  by  the  appeals 
she,  or,  in  case  of  her  death,  her  estate,  should  be  reimbursed 
therefor. 

Ii  is  said  that,  until  the  order  has  become  final,  she  had  no 
vested  right  I  do  not  think  it  necessary  to  hold  that  the  order 
must  be  final  in  the  sense  in  which  a  judgment  must  be  final  to 
be  used  as  evidence  of  a  right  If  there  had  been  no  appeal,  it 
would  not  have  been  final,  in  that  sense,  until  the  time  for  the 
appeal  had  elapsed.  It  was  operative,  however,  and  though  the 
right  to  claim  the  benefit  of  it  was  suspended  by  the  appeal,  it 
was  at  all  times  so  far  operative  that  her  right  to  the  allowance 
accrued  as  each  fell  due,  subject  to  the  chance  that  the  order  would 
be  reversed.  I  think  the  order  appealed  from  should  be  modified 
by  reducing^  the  amount  of  the  allowance  to  $1,600  per  monthf 
and,  as  modified,  affirmed. 

I  concur :  Henshaw,  J. 


In  RE  Lux's  Estate.    (S.  F.  61.) 

[Supreme  Court  of  Califomia,  45  Pac.  Rep.  1028;  August  19, 1806.] 

Executors — Accounting — Payments  without  orders  for 

family  allowance. 

That  payments  by  executors  to  testator's  widow  for  a  family  allowance  were 
without  a  previous  order  of  the  court  does  not  deprive  them  of  a  right  to 
credit  therefor  to  the  extent  that  the  court  may  find  that  they  were  rea- 
sonable and  proper. 
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In  Bank.     Appeal  Ivovq,  Superior  Court,  San  Mateo  county. 

ft 

George  EL  Buck,  Judge. 

In  the  matter  of  the  estate  of  Charles  Lux,  deceased.  From  an 
order  settling  certain  accounts  of  the  executors,  the  next  of  kin 
appeal     Affirmed. 

J.  H.  Campbell  and  R  M  Delmas^  for  appellants. 

Mastick,  Belcher  &  Mastidc,  Oarber,  BoaU  <k  Bishop,  and  F.  R 
Spencer  (  Win.  Bix,  of  counsel),  for  respondenta 

McFabland,  J.— This  is  an  appeal  by  the  next  of  kin  of 
Charles  Lux,  deceased,  from  an  order  settling  certain  accounts  of 
the  executors  of  the  will  of  said  deceased.  The  only  items  to 
which  objections  are  pressed  are  certain  disbursements  of  $2,500 
per  month  to  the  widow  of  said  deceased,  as  allowance  for  her 
maintenance.  A  decision  was  made  and  an  opinion  rendered  this 
day  in  another  appeal.  In  re  Ltixs  Estate  (S.  F.  137;  45  Paa  1023), 
taken  by  these  same  appellants,  from  an  order  making  an  allow- 
ance of  $2,500  per  month  for  maintenance  of  said  widow,  by 
which  said  order  was  affirmed ;  and  this  present  appeal  has  been 
presented  by  appellants  mainly  upon  the  theory  that  the  records 
in  the  two  appeals  are  substantially  the  sama  If  that  be  so,  then 
the  order  therein  appealed  from  must  be  affirmed,  upon  the  au- 
thority of  the  decision  in  said  appeal  (S.  F.  187).  However,  the 
two  records  are  not  the  same.  In  the  appeal  (S.  F.  137),  the  main 
objections  urged  against  the  correctness  of  the  allowance  were  that 
it  appeared  that  the  court  did  not  consider  certain  moneys  received 
by  the  widow  from  certain  property  of  the  deceased ;  but  in  the 
present  appeal  the  court  expressly  found  the  fact  of  her  receipt  of 
said  moneys;  and  that,  "taking  into  consideration "  that  fact,  the 
$2,500  per  month  were  "reasonably  and  properly  advanced  to  said 
widow  as  a  family  allowance,  and  for  her  use  and  support"  More- 
over, in  this  appeal,  as  was  held  by  this  court  when  these  matters 
were  before  it  on  former  appeals,  In  re  Liix^s  Estate  (100  Cal.  606; 
35  Pac  345);  Miller  v.  Lux  (100  Cal.  609;  35  Pac.  345,  639),  the 
question  is  not  whether  there  had  been  a  valid  pre-existing  order 
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for  allowance  when  the  executors  made  the  disbursements  to  the 
widow,  but  whether  thej  were  reasonable  and  proper,  and  there- 
fore should  be  allowed  in  the  settlement  of  their  accounts.  This 
court  there  said :  *'  The  fact  that  such  payments  were  made  with- 
out a  previous  order  of  the  court  does  not  deprive  the  executors 
of  the  right  to  a  credit  therefor,  to  the  extent  that  the  court  found 
such  advances  were  reasonable  and  pDper."  {In  re  Luxs  EstaJUj 
100  Cal.  608;  85  Pac.  845.)  We  see  no  reason  for  disturbing  the 
action  of  the  court  below. 

The  order,  decree,  and  judgment  appealed  from  are  affirmed 

We  concur :  Bbatty,  C.  J.;  Garoutte  and  Harrison,  JJ. 


NoTK.— PRESUMPTION  THAT  PROPERTY  18  COMMUNITY. 

The  presumption  6f  law  in  regard  to  all  property  acquired  by  or  in  the  name 
of  either  husband  or  wife  during  the  continuance  of  the  marital  relations,  is 
that  it  is  community  property.  This  presumption,  as  we  shall  hereafter  show, 
is  not  conclusive.  But  it  must  first  be  removed  by  satisfactory  evidence  before 
any  of  the  acquisitions  of  the  spouses,  vesting  in  them,  or  either  of  them,  sub- 
sequently to  the  marriage,  can  be  treated  as  separate  property.  So  if  the  date 
of  the  acquisition  be  so  uncertain  that  it  can  not  he  clearly  ascertained  whether 
it  belongs  to  the  community  or  not,  all  doubts  will  be  determiued  against  those 
asserting  the  existence  of  a  separate  estate.  There  may  also  be  a  doubt  whether 
the  cx)mmunity  existing  between  the  spouses  was  legal  or  conventional.  And 
here  the  burden  of  proof  is  upon  those  who  seek  to  have  the  community  treated 
as  conventional.  If  the  wife  admits  the  existence  of  an  antenuptial  agree- 
ment, affecting  her  marital  relations  in  regard  to  property,  still  she  is  not 
bound  to  keep  possession  of  the  agreement  and  produce  it  whenever  a  contest 
may  arise  between  herself  and  the  heirs  of  her  husband.  "A  wife  seldom 
takes  the  precaution  of  preserving  a  copy  of  her  marriage  contract  It  is  de- 
posited with  the  notary  for  the  benefit  of  every  person  interested  therein;  and 
when  she  places  her  person  and  property  in  the  power  of  a  man,  a  woman  sel- 
dom keeps  her  papers  from  him.  The  law  rendering  a  wife,  by  the  marriage 
alone,  a  sharer  of  the  property  acquired  by  the  husband,  if  this  advantage  was 
renounced  by  the  marriage  contract,  or  if  any  other  change  was  made  in  the 
provisions  of  the  law,  he  ought  to  produce  the  conti'act."  (Bruneau  v.  Bru- 
neau's  Heirs,  9  Mart.  210.) 

Upon  the  decease  of  either  of  the  spouses,  the  community  is  at  once  termL 
nated.  The  survivor,  whether  husband  or  wife,  can  not  alienate  any  more 
than  h^s  or  her  moiety,  nor  make  any  contracts  imposing  any  liability  upon 
the  share  of  the  deceased  spouse,  unless  for  the  purpose  of  discharging  the  ob- 
ligation of  the  community.  But  for  the  purpose  of  settling  the  affairs  of  the 
community  the  surviving  husband  or  wife  seems  to  possess  powers  somewhat 
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unalogous  to  those  of  a  surviving  partner.  He  or  she  may  sell  and  convey 
common  property  in  good  faith  for  the  purpose  of  paying  community  debts. 
(Walker  v.  Abercrombie,  8  Tex.  L.  Rev.  150;  Johnson  v.  Harrison,  48  Tex. 
257;  Wenar  v.  Stenzel,  48  id.  484;  Pauaud  v.  Jones,  1  Cal.  488.)  Tlie  good 
faith  of  the  sale  and  its  necessity  seem  to  be  presumed,  Manchaca  v.  Field  (63 
Tex.  135);  Cook  v.  Norman  (50  Cal.  688),  and  tlie  purchaser  exonerated  from 
seeing  to  the  proper  application  of  the  purchase  money.  (Sanger  v.  Moody, 
60  Tex.  9;  s.  c,  2  Tex.  L.  Rev.  147;  2  Tex.  L.  Rep.  377.)  The  community 
property  may  also  be  sold  under  execution  against  the  surviving  husband 
founded  on  a  community  debt.  (Carter  v.  Conner,  60  Tex.  52.)  But  in  the 
absence  of  debts  making  a  sale  necessary,  the  survivor  has  no  power  to  sell  or 
•convey  anything  beyond  his  moiety. 

(Cited  from  Freeman  on  Cotenancy  and  Partition,  p.  224.) 

Commniiity  property  and  its  incidents.— In  the  states  and  territories 
carved  out  of  the  Louisiana  purchase,  and  the  cession  from  Mexico,  a  species 
of  joint  estate  has  been  recognized  that  was  unknown  to  either  the  common 
or  civil  law.  The  Code  Napoleon  created,  defined  and  regulated  the  commu- 
nity of  fi&sets  as  between  husband  and  wife.  But  just  where  these  notions  of 
community  property  crept  into  the  remote  provinces  of  Mexico  is  a  matter  of 
conjecture.  Certain  it  is  that  the  principle  of  community  is  there,  and  appa- 
rently to  stay.  But  I  can  only  enjoin  upon  the  practitioner  in  those  jurisdic- 
tions the  careful  observance  of  the  statutory  law,  as  it  is  impracticable,  in  a 
"work  of  this  character,  to  extend  the  treatment  of  this  subject. 

Nevada  statutory  provisions  relating  to.— Sections  1  and  2  of  the  Act 
of  the  legislature  of  Nevada  defining  the  rights  of  husband  and  wife  are  as 
follows : 

Sec.  1.  "  All  property  of  the  wife,  owned  by  her  before  her  marriage,  and 
that  acquired  by  her  afterwards  by  gift,  bequest,  devise,  or  descent,  with  the 
rents,  issues,  and  profits  thereof,  is  her  separate  property,  and  all  property  of 
the  husband,  owned  by  him  afterwards  by  gift,  bequest,  devise,  or  descent^ 
with  the  rents,  issues,  and  profits  thereof,  is  his  separate  property." 

Sec.  2.  **  All  other  property  acquired  after  marriage,  by  either  husband  or 
wife,  or  both,  except  as  provided  in  sections  fourteen  and  fifteen  of  this  act,  is 
community  property."  (Comp.  Laws  Nqv.  p.  56,  §§  151-2.)  Sections  four- 
teen and  fifteen  of  the  same  act  are  as  follows: 

^ec.  14.  *'  The  earnings  and  accumulations  of  the  wife,  and  of  her  minor 
children  living  with  her  or  in  her  custody,  while  she  is  living  separate  from 
her  husband,  aie  the  separate  property  of  the  wife." 

Sec.  16.  *'  When  the  husband  has  allowed  the  wife  to  appropriate  to  her  own> 
use  her  earnings,  the  same,  with  the  issues  and  profits  thereof,  is  deemed  a  gift 
from  him  to  her.  and  ia,  with  such  issues  and  profits  her  separate  property."  • 
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HoRLACHER  et  al  vs   Brafford. 

[141  Ind.  528  ;  40  N.  E  Rep.  1078  ] 

Property  obtained  by  previous  marriage — Jury  triau 

A  statute  of  Indiana  provides  in  substance  that  if  a  widow  marrying  a  second 
time  and  holding  real  property  by  virtue  of  her  previous  marriage,  she  haa 
only  a  life  interest  in  sucli  real  property  which  she  is  not  at  liberty  to 
alienate,  and  if  during  such  marriage,  she  should  die,  her  children  by  her 
first  husband  shall  inherit  the  property.  Under  these  provisions  it  was 
held  that  a  joint  deed  made  by  a  woman  so  situated  and  her  second  hus- 
band, of  land  received  by  virtue  of  her  first  marriage  could  not  operate  to 
vest  the  title  in  the  grantee,  and  on  her  death  during  her  second  marriage 
the  title  to  the  property  vested  in  the  child  or  children  of  the  first 
marriage. 

Error  in  the  Trial  Court  in  refusing  a  jury  trial  should  be  alleged  as  one  of 
the  grounds  for  the  motion  for  a  new  trial,  in  order  that  the  court  below 
may  have  an  opportunity  to  correct  its  error.  Otherwise  the  allegation  of 
error  is  unavailing  on  appeal. 

^  Appeal  from  a  judgment  of  the  Circuit  Court  held  in  and  for 
the  county  of  Clinton. 

Hon.  Samuel  H.  Doyle,  Presiding  Jndge, 

Palmer  &  Palmer^  Curtis  &  Moore^  and  2).  W.  Hoioe^  for  appeU 
lants. 

Young  S  Hines^  and  John  C  Farher^  for  appellee. 

Howard,  C.  J. — This  was  a  suit  brought  by  the  appellee  for 
partition  of  real  estate.  The  controlling  question  is  whether  the 
appellee  is,  as  he  claims  to  be,  the  owner  of  the  undivided  one- 
half  of  said  real  estate.  The  facts  in  relation  to  such  claim  of 
ownership,  as  found  by  the  court,  are  substantially  as  follows : 
James  M.  Brafford,  the  father  of  appellee,  died,  intestate,  Decem- 
ber 15, 1862,  the  owner  in  fee  simple  of  the  land  in  controversy, 
and  leaving,  as  his  only  heirs  at  law,  his  widow,  Isabella  Brafford, 
and  their  only  child,  the  appellee.  On  April  8,  1863,  Isabella  in- 
termarried with  one  Daniel  L.  Starkey,  and  remained  the  wife  of 
said  Starkey  until  her  death,  May  6,  1880.     On  June  3,  1863, 
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the  said  Starkey  was  appointed  guardian  of  appellee,  then  a  minor; 
and  at  the  June  term,  1864,  of  the  Common  Pleas  Court,  as  such 
guardian,  and  by  order  of  court,  he  sold  the  interest  of  his  said 
ward  in  said  real  estate,  at  its  full  appraised  value,  to  one  Andrew 
J.  McCarty.  On  April  2,  1864,  Isabella  Starkey  (formerly  Braf. 
ford)  and  Daniel  L.  Starkey,  her  husband,  conveyed  by  quitclaim* 
deed  her  interest  in  said  real  estate  to  the  said  Andrew  J.  McCarty 
Andrew  J.  McCarty,  on  receiving  said  guardian's  and  quitclaim  deed 
went  into  possession  of  said  real  estate,  and  on  December  11, 1865, 
conveyed  the  same  by  warranty  deed  to  the  appellant  Frederick 
Hopp,  who,  in  turn,  conveyed  the  same  by  warranty  deed  to  his 
co-appellant  John  A.  Horlacher.  On  May  15,  1880,  one  David 
Thompson  was  appointed  guardian  of  appellee,  and  received  from 
Starkey,  the  former  guardian,  all  the  funds  remaining  in  his  hands 
the  property  of  his  said  ward.  On  September  29,  1882,  the  ap- 
pellee became  twenty-one  years  of  age,  and  made  final  settlement 
with  his  said  guardian,  receiving  from  him  the  full  amount  then 
found  duo  the  ward.  Other  facts  were  found  which  need  not  be 
set  out  Conclusions  of  law  were  also  stated  in  the  findings,  but 
will  not  be  considered.  From  the  facts  so  found,  the  court  found 
that  the  appellee  was  the  owner  of  the  undivided  one-half  of  said 
land,  as  the  heir  of  his  mother,  Isiibella. 

Section  2643,  Rev.  St  1894  (§  2486,  Rev.  St  1881),  in  force  at 
the  death  of  James  M.  Brafford,  father  of  appellee,  provides  that  ''if 
a  husband  die  intestate,  leaving  a  widow  and  one  child  only,  his 
real  estate  shall  descend  one-half  to  his  widow  and  one-half  to  his 
child."  It  is  not  questioned  that  the  one-half  of  the  land  in  con- 
troversy which,  under  the  statute,  descended  to  appellee  from  his 
father,  was  sold,  according  to  law,  by  appellee's  guardian,  and  is 
now  the  property  of  his  remote  grantee,  the  appellant  John  A. 
Horlacher.  The  remaining  one-half  of  said  land,  by  force  of  the 
same  statute,  descended  from  appellee's  father  to  appellee's  mother. 
At  the  time  of  the  death  of  appellee's  father,  and  at  the  date  of 
the  marriage  of  his  mother,  as  well  as  at  the  time  of  the  quitclaim 
deed  made  by  his  mother  and  her  second  husband  to  Andrew  J. 
McCarty,  section  18  of  the  statute  of  descents,  approved  May  14, 
1852  (1  G-avin  &  H.  p.  294),  was  in  force ;  since,  amended  section 

2641,  Rev.  St  1894  (§  2484,  Rev.  St  1881>     The  section  as  then 
Vol.  1-09 
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ia  force  was  as  follows :  '^  If  a  widow  shall  marry  a  second  or  any 
subsequent  time,  holding  real  estate  in  virtue  of  any  previous 
marriage,  such  widow  may  not,  during  such  marriage,  with  or 
without  the  assent  of  her  husband,  alienate  such  real  estate ;  and, 
if,  during  such  marriage,  such  widow  shall  die,  such  real  estate 
shall  go  to  her  children  by  the  marriage  iu  virtue  of  which  such  real 
estate  came  to  her,  if  any  there  be."  By  this  statute  the  quitclaim 
deed  made  by  appellee's  mother  and  her  second  husband  conveyed 
no  title  to  said  land ;  and  on  her  death,  '^  during  such  marriage,*' 
May  6,  1880,  such  real  estate,  so  attempted  to  be  conveyed  by 
her  and  her  husband,  went  at  once  to  the  appellee,  her  child  "  by 
the  marriage  in  virtue  of  which  such  real  estate  came  to  her." 
The  conclusion  of  law,  therefore,  that  appellee  is  the  owner  of  the 
undivided  one-half  of  said  real  estate,  is  correct 

There  can  be  no  estoppel  in  such  a  case  as  this.     Appellee  had 
no  ownership  whatever  of  the  one-half  now  owned  by  him  at  the 
time  his  mother  attempted  to  sell  it     The  policy  of  the  law  was 
then,   as     it  still     is,     that    children     of    previous    marriages 
should    take    the    real    estate    of    their    deceased    parent,    in 
preference  to  subsequent  husbands  or  wives  or  the  children  of  a 
subsequent  marriaga     By  force  of  the  above  statute,  appellee's 
mother  could  not,  during  her  second  marriage,  sell  her  one-half 
of  the  land  that  came  to  her  from  his  father.     It  was,  however^ 
her  land,  and^not  her  son'a     It  became  his  only  on  her  death,  she 
dying  during  her  second  marriage.     This  is  not  like  a  case  where 
a  mother,  an  administrator,  guardian,  or  trustee,  sells  the  remain- 
der  or  other  interests  of  a  minor,  and  such  minor,  on  arriving  at 
full  age,  ratifies  such  sale  of  his  said  interest  by  accepting  the  pur- 
chase price  received  therefor.     Such   cases  were  Wilmore  v.  /Ste^ 
fer  (137  Ind.  127  ;  86  N.  E,  856),  and  Wato-s  v.  Lyon  (decided  at 
last  term,  40  N.  E,  662).     Appellee  had  no  ownership  or  interest 
whatever  in  the  land  attempted  to  be  sold  by  his  mother  at  the 
time  she  sold  it     There  was  therefore  no  sale  of  his  property 
which  he  could  ratify  on  becoming  of  age.     He  afterwards  did 
become  the  owner  of  the  land  on  the  death  of  his  mother,  and  by 
descent  from  her.     Had  his  mother  outlived  her  second  husband, 
she  could  have  disposed  of  the  land  by  her  own  deed,  and  it  would 
never  have  come  into  possession  of  appellee.    On  her  death,  how- 
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ever,  the  land  became  his  sole  property,  just  as  if  it  were  then 
conveyed  to  him  by  deed.  The  case  may  seem  one  of  peculiar 
hardship,  but  the  law  itself  is  just  and  equitable.  The  fault  was 
in  the  parties  to  the  quitclaim  deed.  They  proceeded  in  ignorance 
or  in  disregard  of  the  law.  If  appellee  feels  that  he  can  conscien- 
tiously take  the  land,  having  already  received  from  his  guardian 
the  proceeds  of  the  sale  of  her  land  by  his  mother,  the  law,  not. 
withstanding  the  erroneous  sale  under  the  quitclaim  deed,  will 
give  appellee  the  land  which  he  here  claims.  {Davis  v.  Kelly^ 
182  Ind.  809  ;  81  N.  E.  942 ;  Irey  y.  Mater,  184  Ind.  238 ;  88 
N.  E.  909.) 

It  is  claimed  that  the  court  erred  in  refusing  to  the  appellant 
Hopp  a  jury  trial.  The  facts,  however,  are  not  disputed  by  ap« 
pellants,  and  it  would  seem  that  no  different  result  could  have 
been  reached  had  there  been  a  jury  trial.  However  that  may  be, 
the  error  is  not  properly  before  us  for  decision.  The  failure  of 
the  court  to  award  a  jury  trial  should  have  been  given  as  a  reason  in 
a  motion  by  said  appellant  for  a  new  trial.  It  was  not  enough  to 
except  to  the  ruling  of  the  court,  and  to  assign  such  ruling  as 
error.  The  court  was  entitled  to  an  opportunity  to  correct  its 
error  by  sustaining  a  motion  for  a  new  trial  for  such  reason.  The 
eourt  having  been  deprived  of  this  opportunity  to  coiTect  its  erron 
the  same  is  unavailable.  {Ketcham  v.  Brazil,  etc,  Co,,  88  Ind. 
515.) 

Some  complaint  is  also  made  of  other  conclusions  of  law  by 
the  court ;  but  we  are  of  opinion  that  the  court  carefully  and 
equitably  adjusted  all  questions  as  to  moneys  paid  out  by  appel- 
lants, and  as  to  rents  and  profits  received  by  them.  Indeed,  it  is 
doubtful  whether  in  these  conclusions  and  in  the  decree  of  the 
court  the  appellants  have  not  been  favored,  as  appellee  contends 
under  his  assignment  of  cross  errors.  Appellee,  however,  does  not 
press  the  consideration  of  these  cross  errors,  and  we  think  the  de- 
cision of  the  court  was  as  near  equitable  as  it  could  well  be. 

The  judgment  is  afSrmed. 
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Ha3£ilton  et  cU.  vs.  Brown  et  oZ. 

[161  U.  S.  255  ;  16  Sup.  Ct.  Rep.  585.] 

Escheat  —  Due  process  op  law. 

Upon  proceedings  under  the  statute  of  Texas  of  March  20.  1848,  ch.  145,  for 
the  escheat  of  land  of  a  person  who  is  dead,  in  which  the  petition  describes 
the  land,  gives  his  name,  and  alleges  that  he  died  intesta.te.  and  without 
heirs,  that  no  letters  of  administration  upon  his  estate  have  been  granted, 
that  there  is  no  tenant  or  person  in  actual  or  constructive  possession  of  the 
land,  nor  any  person  known  to  the  petitioner  claiming  an  estate  therein » 
and  that  the  land  has  escheated  to  the  state  of  Texas,  and  an  order  of  no 
tice  to  all  persons  interested  in  the  state  has  been  publislied,  as  required 
by  the  statute;  and  after  a  hearing  of  all  who  appear  and  plead,  judgment 
is  entered  describing  the  land,  and  declaring  that  it  has  escheated  to  itm 
state;  the  judgment  is  conclusive  evidence  of  the  state's  title  in  the 
land,  not  only  against  any  tenants  or  claimants  having  had  actual  notice 
by  scire  facias,  or  having  appeared  and  pleaded,  but  also  against  all  other 
persons  interested  in  the  estate,  and  having  had  constructive  notice  by- 
publication. 

The  constitution  of  Texas  of  1869,  art.  4,  sec.  20,  declaring  it  to  be  the  duty 
of  the  comptr(;ller  of  public  accounts  to  *'  take  charge  of  all  escheated 
nroperty,"  does  not  aftect  pending  proceedings  for  escheat  under  the  stat- 
te  of  March  20,  1848,  ch.  145,  so  far  as  concerned  the  vesting  of  the 
title  to  the  land  in  the  slate,  even  if  it  should  be  held  to  repeal  the  provi. 
sions  for  a  subsequent  sale  of  the  land  by  the  sheriff. 

The  constitution  of  Texas  of  1869,  art.  10,  sec.  4,  forbidding  the  legislature  to 
grant  lands  except  to  actual  settlers  did  not  affect  judicial  proceedings  to 
declare  and  enforce  escheats. 

Error  to  the  Circuit  Court  of  the  United  States  for  the  west- 
ern district  of  Texas. 

Statement  by  Mr.  Justice  Gray  : 

This  was  an  action  brought  April  12,  1890,  in  the  Circuit 
Court  of  the  United  States  for  the  western  district  of  Texas  by 
Joseph  F.  Hamilton,  a  citizen  of  Missouri,  Lewis  Hamilton,  and 
Mary  A.  Post,  joined  by  her  husband  George  Post,  citizens  of 
Illinois,  Walter  B.  Hamilton  and  Elizabeth  Fulton,  joined  by  her 
husband,  John  G.  Fulton,  citizens  of  Kansas,  and  John  F.  Hamil- 
ton, a  citizen  of  Colorado,  against  J.  T.  Brown  and  twenty-five 
others,  all  citizens  of  Texas,  and  living  in  the  county  of  Fayette, 
within  the  western  district  of  Texas,  to  recover  land  in  that  county. 
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The  petition  alleged  that  the  land  consisted  of  one  leagae,  de- 
scribed by  metes  and  bounds,  granted  to  Walter  F.  Hamilton  by 
the  republic  of  Mexico  on  April  30,  1881;  that  on  April  13, 
1888,  the  plaintiffs  were  the  owners  in  fee  simple  of  the  land,  and 
entitled  to  the  possession  thereof ;  and  that  the  defendants  oti  that 
day  unlawfully  entered  thereon  and  dispossessed  the  plaintifib 
and  have  ever  since  withheld  the  possession  from  them. 

The  defendants,  in  a  supplemental  answer,  '^say  that  plaintiffs 
ought  not'to  have  or  maintain  this  action  against  them,  because 
they  say  that  on  the  30th  day  of  March,  1861,  one  Edward  Colier, 
at  that  time  the  lawful  district  attorney  of  what  was  then  the 
first  judicial  district  of  Texas,  acting  for  and  under  authority  of 
the  state  of  Texas,  filed,  in  the  name  and  by  the  authority  of  the 
state  of  Texas,  a  petition,  and  began  a  suit  in  the  District  Court 
of  Fayette  county,  Texas,  the  object  and  purpose  of  which  suit 
were  to  have  said  District  Court  of  Fayette  county  declare  and 
adjudge  that  the  league  of  land  described  in  plaintiff's  petition  in 
this  suit  had  escheated  to  the  state  of  Texas,  and  to  have  the 
title  to  the  same  devested  out  of  the  said  Walter  Hamilton  and 
lijs  heirs,  and  have  it  vested  in  the  state  of  Texas ;  that  in  said 
petition  plaintiff  alleged  that  Walter  Hamilton,  late  a  resident  of 
Fayette  county,  in  said  state,  died  on  the  —  day  of  ,  in- 
testate, and  without  heirs,  and  that  no  letters  of  administration 
have  ever  been  granted  upon  said  decedent's  estate  in  Fayette 
county  in  which  succession  should  according  to  law  have  been 
opened  ;  that  said  decedent  died  seized  and  possessed  of  the  league 
of  land  which  is  described  in  the  petition  of  plaintiffs  in  this 
suit  and  which  is  fully  described  in  said  petition ;  that  said 
Walter  Hamilton  was  the  last  person  seized  and  possessed  of  the 
land ;  that  there  are  no  tenants  upon  said  tract  of  land,  and  no 
person  is  either  in  actual  or  constructive  possession  of  said  tract 
of  land  or  any  part  thereof,  nor  is  there  any  person,  claiming  the 
estate  in  and  to  said  tract  of  land,  known  to  petitioner ;  that  no 
person  has  paid  the  taxes  on  said  land  or  any  part  thereof  ;  that 
the  estate  in  and  to  said  tract  of  land  has  escheated  to  the  state  of 
Texas,  and  praying  for  the  grant  of  writ  of  possession  in  and  to 
said  tract  of  land  to  said  state ;  that  afterwards,  to  wit,  on  the 
18th  day  of  May,  1861,  the  said  District  Court  of  Fayette  county, 
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Texas,  made  an  order  in  said  suit  and  caused  it  to  be  enrolled  in 
the  minutes  of  the  said  court,  commanding  the  publication  for 
four  successive  weeks  in  a  newspaper  printed  in  the  state  of  Texas 
of  a  notice  setting  forth  the  substance  of  the  allegations  of  said 
petition,  and  requiring  all  persons  interested  in  the  estate  of  said 
Walter  Hamilton  to  appear  and  show  cause  at  the  next  term  of 
said  court  why  the  said  league  of  land  should  not  be  vested  in  the 
state  of  Texas ;  that  pursuant  thereto  a  notice  setting  forth  at 
length  said  order  and  the  substance  of  said  petition  was  issued  by 
the  clerk  of  said  couii;  and  published,  as  required  bj  law,  for  four 
successive  weeks  in  a  weekly  newspaper  called  the  Ntw  Era^ 
printed  and  published  in  La  Grange,  in  Fayette  county,  Texas ; 
that  sundry  persons  intervened  in  said  suit,  and  Fet  up  claims  to 
parts  of  said  league  of  land ;  that  said  suit  was  continued  from 
term  to  term  of  said  court  until  the  July  term  thereof  in  1871, 
when  there  was  a  trial  had,  and  judgment  entered  there  to  the 
effect  that  the  league  of  land  in  controversy  in  this  suit  is  es- 
cheated unto  the  state  of  Texas,  and  the  title  thereto  is  devested 
out  of  the  said  Walter  Hamilton  and  his  heirs,  and  forever  vested 
in  the  state  of  Texas.  •  A  true  and  correct  copy  of  said  judgment, 
certified  to  under  the  hand  and  seal  of  the  clerk  of  the  District 
Court  of  Fayette  county,  Texas,  is  hereto  attached  and  is  made  a 
part  hereof.  That  said  judgment  has  never  been  reversed  or 
vacated,  but  now  remains  in  full  force  and  effect ;  that  by  and 
because  of  said  judgment  the  said  Walter  Hamilton,  and  all  per- 
sons claiming  through  or  under  him,  are  estopped  and  barred  of 
the  right  to  have  or  maintain  this  action  for  the  recovery  of  said 
land. 

**  And  these  defendants  further  say  that  afterwards,  to  wit,  on 
the  7th  day  of  August,  1872,  pursuant  to  the  commands  of  said 
judgment,  the  clerk  of  the  District  Court  of  Fayette  county, 
Texas,  issued  and  delivered  to  the  sheriff  of  Fayette  county, 
Texas,  an  order  of  sale,  commanding  him  to  seize  the  said  league 
of  land,  and  sell  it  in  manner  as  directed  in  the  said  judgment, 
and  make  disposition  of  the  proceeds  arising  from  the  sale  as  pro- 
vided therein  ;  that  said  land  was  so  seized  and  sold  by  said 
pheriff,  and  that  these  defendants  and  those  under  whom  they 
claim  became  the  purchaser  of  the  parts  of  said  league  claimed 
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by  them  at  such  sale,  paid  the  amounts  of  their  respective  bids  to 
the  said  sheriff,  and  received  from  him  deeds  conveying  the  same 
to  them  ;  that  for  this  reason,  also,  these  defendants  saj  that  said 
plaintiffs  are  estopped  from  and  barred  of  the  right  to  have  or 
maintain  this  action." 

The  plaintiffs,  by  an  amended  supplemental  petition,  demurred 
generally  to  this  answer  as  insufficient  in  law,  and  also  specially 
excepted  to  it  as  follows : 

Ist  '^The  escheat  proceedings  and  final  judgment  obtained 
therein,  set  out  in  defendants'  said  answer,  were  begun  and  prose- 
cuted under  and  by  virtue  of  an  act  of  the  legislature  of  the  state 
of  Texas,  entitled  'An  act  to  provide  for  vesting  in  the  state 
escheat  property/  passed  March  20,  1848,  there  being  at  the  date 
of  the  filing  of  said  escheat  proceedings  no  other  law  or  statute 
authorizing  escheats  ;  which  said  act  was  repealed  and  annulled 
by  the  constitution  of  the  state  of  Texas  of  1869,  long  prior  to  the 
date  when  the  escheat  judgment,  pleaded  and  relied  upon  by  de* 
fendants  to  defeat  plaintiff's  title,  was  obtained  ;  in  this,  that  the 
law  of  1848,  sea  11,  provides  that  the  sheriff  of  the  proper  county 
shall  seize  the  real  estate  escheated  to  the  state,  and  sell  the  same 
in  the  manner  therein  provided,  while  Const  1869,  art  4,  sea  20, 
provides  that  the  comptroller  of  the  state,  shall  take  charge  of  all 
escheated  property,  keep  an  accurate  account  of  all  moneys  paid 
into  the  treasury  and  of  all  lands  escheated  to  the  state,  which 
provisions  are  contradictory  and  conflicting." 

2d.  If  the  act  of  1848  was  not  repealed  and  annulled  entirely 
then  sea  11  thereof  was  repealed  and  annulled  by  the  provision 
of  the  Constitution  of  1869,  ''and,  there  being  no  other  provisions  in 
said  act  by  which  compensation  is  made  to  the  heirs  of  the  in* 
testates  whose  property  has  been  escheated,  the  balance  of  the 
said  act  is  not  self-acting,  and  is  one  of  confiscation,  and  therefore 
in  violation  of  the  6th  amendmentof  the  Constitution  of  the  United 
States  and  sea  14  of  the  bill  of  rights  of  the  Constitution  of 
1869,"  by  which  no  person's  property  shall  be  taken  or  applied  to 
public  use  without  just  compensation  being  made,  unless  by  con* 
sent  of  such  person." 

8d.  The  act  of  1848,  if  not  repealed  by  the  Constitution  of  1869, 
'•was   and  is  in  contravention  and  violation  of  U.  S.  Const  art  1^ 
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sec  10,  which  provides  that  no  state  shall  pass  any  bill  of  at- 
tainder  or  law  impairing  the  obligation  of  contracts/  iu  that  said 
law  impairs  the  obligation  of  the  contract  between  the  state  of 
Texas  and  Walter  F.  Hamilton  and  his  heirs  by  virtue  of  the  grant 
under  which  they  hold  said  land,  and  seeks  to  forfeit  or  confiscate 
the  private  property  of  said  Hamilton,  the  land,  by  appropriating 
it  to  the  common  fund  without  making  due  compensation  there- 
for." 

The  court  overruled  the  general  demurrer  and  the  special  ex- 
ceptions to  the  answer,  and  upon  the  plaintiffs  declining  to  intro- 
duce any  evidence  to  support  their  cause  of  action,  rendered  judg- 
ment for  defendants. 

The  plaintiffs  tendered  and  were  allowed  a  bill  of  exceptions  to 
the  rulings  and  judgment  of  the  court,  and  sued  out  this  writ  of 
error. 

MessrsL  E.  K  Barnard^  Floyd  McQown^  and  West  A  Cochran, 
for  plaintiffs  in  eiTor. 

Messra  /S  R.  Fisher^  T.  W.  Gregory^  Brown^  Lane  Jk  Jackson, 
and  Phelps  A  Willrich^  for  defendants  in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court 

This  was  an  action  to  recover  land  in  the  county  of  Fayette  and 
state  of  Texas. 

The  petition  alleged  that  the  land  was  granted  in  1831  by  the 
republic  of  Mexico  to  Walter  F.  Hamilton,  and  that  on  April 
IS,  1888,  the  plaintiffs  were  the  owners  in  fee  simple  and  entitled 
to  the  possession  thereof,  and  the  defendants  then  ousted  them. 

The  defendants,  in  their  answer,  relied  on  proceedings  in  escheat 
commenced  in  1861,  and  in  which  judgment  was  rendered  in 
1871. 

In  those  proceedings,  as  set  forth  in  the  answer,  the  attorney 
for  the  state  alleged  that  Walter  Hamilton  died  intestate  and 
without  heirs,  seized  and  possessed  of  this  land,  and  that  the 
estate  in  the  land  escheated  to  the  state  of  Texas  ;  the  court 
ordered  publication  of  notice  to  all  persons  interested  in  the  estate 
of  Walter  Hamilton  to  appear  and  show  cause  why  the  land 
should  not  be  vested  in  the  state ;  after  due  publication  of  the 
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order  of  notice,  sundry  persons  intervened  in  the  suit,  and  set  up 
claims  to  parts  of  tlie  land  ;  tlie  case  was  continued  from  term  to 
term  until  July  term,  1871,  when  a  trial  was  hud,  and  judgment 
entered  that  the  land  *^be,  and  the  same  is  hereby,  declared 
escheated  unto  the  state  of  Texas,  and  the  title  is  hereby  devested 
out  of  the  said  Walter  Hamilton,  his  heirs  and  assigns  forever, 
and  vested  in  the  state  of  Texas/' 

The  answer  alleged  that  judgment  had  never  been  reversed  or 
vacated,  but  remained  in  full  force  ;  and  that,  because  of  such 
judgment,  Walter  Hamilton,  and  all  persons  claiming  through  or 
under  him,  were  estopped  and  barred  of  the  right  to  maintain  this 
action. 

The  answer  further  alleged  that  in  1872,  pursuant  to  the  com- 
mands of  that  judgment,  the  sheriff  sold  the  land  by  auction,  and 
the  defendants  and  those  under  whom  they  claimed  became  pur- 
chasers of  parts  of  the  land  at  such  sale,  and  paid  the  amounts  of 
their  respective  bids  to  the  sheriff,  and  received  from  him  deeds 
conveying  the  land  to  them,  and  that,  for  this  reason  also  the 
phiintiffs  were  estopped  and  barred  to  maintain  this  action. 

Although  it  is  not  directly  stated,  either  in  the  petition,  or  in 
the  answer,  that  the  plaintiffs  claimed  tlie  land  as  heirs  of  Walter 
Hamilton,  or  Walter  F.  Hamilton,  yet  it  is  evident  that  it  was  so 
understood  and  intended.  If  the  plaintiffs  did  not  claim  in  his 
right,  then,  on  the  one  hand,  the  Mexican  grant  to  him  in  1881, 
upon  which  they  relied,  both  in  the  petition  and  in  the  exceptions 
to  the  answer,  was  immaterial ;  and,  on  the  other  hand,  neither 
the  judgment  in  escheat  in  1871,  nor  the  sheriff's  sale  in  1872,  set 
up  in  the  answer,  would  meet  the  allegation  in  the  petition  that 
the  plaintiffs  owned  the  land  in  1888.  And  it  is  assumed,  in  the 
briefs  of  both  parties,  that  the  Walter  R  Hamilton  named  in  the 
petition  and  the  Walter  Hamilton  named  in  the  answer  were  the 
same  person ;  and  that  the  question  to  be  decided  is  whether 
the  judgment  in  escheat,  or  the  sheriff's  sale  under  that  judgment, 
bars  the  plaintiffs  claiming  as  his  heirs. 

By  the  law  of  England,  before  the  declaration  of  independence 
the  lands  of  a  man  dying  intestate  and  without  lawful  heirs  re- 
verted  by  escheat  to  the  king  as  the  sovereign  lord;  but  the 

king's  title  was  not  complete  without  an  actual  entry  upon  the 
Vol.  I— «5 
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land,  or  judicial  proceedings  to  ascertain  the  want  of  heirs  t;d 
devisees.  {Atzy,  Gen.  of  Ontario  v.  Mercer^  L.  R,  8  App.  Cas., 
767,  772  ;  2  Bl.  Com.  245.)  The  usual  form  of  proceeding  for 
this  purpose  was  by  an  inquisition  or  inquest  of  office  before  a 
jury,  which  was  had  upon  a  commission  out  of  the  Court  of 
Chancery,  but  was  really  a  proceeding  at  common  law  ;  and,  if  it 
resulted  in  favor  of  the  king,  then,  by  virtue  of  ancient  statutes, 
any  one  claiming  title  in  the  lands  might,  by  leave  of  that  court, 
file  a  traverse,  in  the  nature  of  a  plea  or  defense  to  the  kings 
claim,  and  not  in  the  nature  of  an  original  suit  (Lord  Somers, 
in  The  Bankers'  Case,  14  How.  St.  Tr.  1,  83  ;  Ex  parte  Webster,  ft 
Vea.  Jr.  809;  Ik  parte  Owydir,  4  Madd.  281 ;  lie  Parry,  L.  R,  2 
Eq.,  95;  People  v.  Cutting,  8  Johns.  1 ;  Binggs  v.  The  Upper  Cedar 
Pointy  11  Allen,  157,  172.)  The  inquest  of  office  was  a  proceed- 
ing in  rem;  when  there  was  a  proper  office  found  for  the  king 
that  was  notice  to  all  persons  who  had  claims  to  come  in  and  as- 
sert them ;  and,  until  so  traversed,  it  was  conclusive  in  the  king^s 
favor.  (Bayley,  J.,  in  Doe,  Hayne  v.  Bed/em,  12  East,  96,  103  ; 
16  Vin.  Abr.  86,  pi.  1.) 

In  this  country,  when  the  title  to  land  fails  for  want  of  heirs 
and  devisees,  it  escheats  to  the  state  as  part  of  its  common  owner- 
ship, either  by  mere  operation  of  law,  or  upon  an  inquest  of 
office,  according  to  the  law  of  the  particular  state.  (4  Kent 
Com.  424;  3  Washb.  Eeal  Prop.,  4th  ed.,  47,  48.) 

By  the  Constitution  of  1836  of  the  republic  of  Texas,  art  4^ 
sea  13,  it  was  provided  that  the  legislature  should,  ^'  as  early  as 
practicable,  introduce,  by  statute,  the  common  law  of  England^ 
with  such  modifications  as  our  circumstances,  in  their  judgment, 
may  require."  (2  Charters  and  Constitutions,  1767.)  And  by 
the  statutes  of  Texas,  from  the  time  of  its  existence  as  an  inde* 
pendent  republic,  the  common  law  of  England,  so  far  as  not  in- 
consistent with  the  constitution  and  laws  of  Texas,  has  been  de- 
clared to  be,  together  with  such  constitution  and  laws,  the  rule  of 
decision,  and  to  continue  in  force  until  altered  or  repealed  by  the 
legislatura  (Tex.  Stat  Jan.  20,  1840,  Pasch.  Dig.,  4th  ed.,  art. 
978;  Rev.  St  of  1879,  sea  3128;  Courand  v.  Vollmer,  81  Tex* 
397 ;  Barrett  v.  Kelly,    id.  476.) 

By  the  Constitution  of  the  state  of  Texas  of  1845  it  was  pro- 
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vided,  in  art.  4,  sec.  10,  that  the  District  Court  should  have 
original  jurisdiction  *^  of  all  suits  in  behalf  of  the  state  to  recover 
penalties,  forfeitures,  and  escheats";  and  in  art  IS,  sec.  4,  as  fol- 
lows: "  All  jQnes,  penalties,  forfeitures,  and  escheats  which  have 
accrued  to  the  republic  of  Texas  under  the  constitution  and  laws 
shall  accrue  to  the  state  of  Texas  ;  and  the  legislature  shall  by 
law  provide  a  method  for  determining'  what  lands  may  have  been 
forfeited  or  escheated."  (2  Charters  &  Constitutions,  1773, 
1781.) 

By  the  settled  course  of  decision  in  the  Supreme  Court  of  the 
state,  no  proceedings  for  escheat  can  be  had,  except  under  and  ac- 
cording to  an  act  of  the  legislature.  {Jones  v.  McMasters^  61  U.  S., 
20  How.  8,  21;  15:  805,  810 ;  Hancock  v.  McKinney,  7  Tex.  384, 
456 ;  Wiederanders  v.  Staie,  64  id.  133.) 

The  legislature,  on  March  20,  1848,  passed  a  statute,  entitled 
"An  act  to  provide  for  vesting  in  the  state  escheated  property.'' 
(General  Laws  of  Texas  of  1847-48,  ch.  145,  p.  210,  Pasch. 
Dig.  arts.  8657-3674.) 

By  section  1  of  that  statute  (Pasch,  Dig.  art  8657)  "  if  any  per- 
son die  seized  of  any  real  or  possessed  of  any  personal,  estate, 
without  any  devise  thereof,  and  having  no  heirs,  or  where  the 
owner  of  any  real  or  personal  estate  shall  be  absent  for  the  term 
of  seven  years,  and  is  not  known  to  exist,  such  estate  shall  es- 
cheat to  and  vest  to  the  state."  The  purpose  and  import  of  the 
second  clause  of  this  section,  concerning  an  owner  absent  for 
seven  years  and  not  known  to  exist,  have  been  declared  by  the 
Supreme  Court  of  the  state  to  be  "  that  proof  of  absence  of  on© 
who  is  not  known  to  exist  for  the  length  of  time  mentioned  is 
presumptive  evidence  of  his  death.  It  is  not,  therefore,  a  ground 
for  escheat  of  itself,  but  evidence  of  one  of  the  elements  of  title 
by  escheat"  {Hughes  v.  State,  41  Tex.  10,  20.)  This  is  only  im- 
portant by  way  of  explaining  the  scope  of  the  statute,  since,  in 
the  present  case,  both  parties  assume  and  rely  upon  the  death  of 
the  former  owner. 

By  section  2  (3658)  when  no  letters  testamentary  or  of  admin* 
istratioQ  appear  to  have  been  granted  upon  the  estate  of  a  person 
who  has  died  without  heirs,  it  is  made  the  duty  of  the  district  at- 
torney to  file  in  the  District  Court  of  the  county  "  where  such 


516  PROBATE  KEPORTS  ANNOTATED. 

succession  is  required  to  be  opened,"  which  is  as  mucli  as  to  sajr 
where  his  estate  would  be  admiiiistei*ed,  a  petition  setting  forth 
"  a  description  of  the  estate,  the  name  of  the  person  last  lawfully 
seized  or  possessed  of  the  same,  the  names  of  the  tenants  or  per- 
sons in  actual  {x>ssession,  if  any,  and  the  names  of  the  persons 
claiming  the  estate,  if  any  such  are  known  to  claim,  and  the  facts 
and  circumstances  in  consequence  of  which  such  estate  is  claimed 
to  have  escheated  ;  praying  for  a  writ  of  possession  for  the  same, 
in  behalf  of  the  state." 

Section  3  (3659)  requires  scire  facias  to  be  issued  to  all  persons 
named  in  the  petition  as  in  possession  of  or  claiming  the  estate, 
requiring  them  to  appear  and  show  cause  why  it  should  not  be 
vested  in  the  state.  Section  4  (3660)  further  requires  an  order  of 
notice  to  be  published  four  weeks  in  a  newspaper  printed  within 
the  state,  stating  briefly  the  contents  of  the  petition,  and  requir- 
ing '^  all  persons  interested  in  the  estate"  to  appear  and  show 
cause  why  it  should  not  be  vested  in  the  state.  The  order  of  no- 
tice by  publication  to  all  persons  interested  in  the  estate  is  essen- 
tial to  the  jurisdiction  of  the  court;  and,  if  no  such  notice  is 
shown  by  the  record,  a  judgment  for  tlie  state  will  be  reversed  on 
writ  of  error,  even  if  sued  out  by  parties  who  were  named  in  the 
petition  and  appeared  and  pleaded  in  the  cause.  {State  v.  Teuhn^ 
41  Tex.  249 ;  Wiederanders  v.  State,  64  id.  138  ;  Hanna  v.  StaU, 
84  id.  664,  667.) 

By  section  5  (3661)  "  all  persons  named  in  such  petition  as 
tenants  or  persons  in  actual  possession  or  claimants  of  the  estate*' 
may  appear  and  plead  and  traverse  the  facts  stated  in  the  petition 
or  the  title  of  the  state;  "and  any  other  person  claiming  an  in- 
terest in  such  estate  may  appear  and  be  made  a  defendant  and 
plead,  by  motion  for  that  purpose,  in  open  court'*  By  section  6 
(3662),  if  no  person,  after  notice  as  aforesaid,  shall  appear  and 
plead,  judgment  shall  be  rendered  by  default  for  the  stata  By 
section  7  (3663),  "if  any  person  appear  and  deny  the  title  set  up 
by  the  state,  or  traverse  any  material  fact  in  the  petition,  issue 
shall  be  made  up  and  tried  as  other  issues  of  fact"  By  section 
8  (3664),  "  if  after  the  issue  and  trial  it  appears,  from  the  facte 
f()U!i<l  or  admitted,  that  the  state  had  good  title  to  the  estate,  real 
or  personal,  in  the  petition  mentioned,  or  any  part  thereof,  judg- 


HAMILTON  ET  AL.  v.  BROWN  ET  AL.  517 

ment  shall  be  rendered  that  the  state  shall  be  seized  or  possessed 
thereof,  and,  at  the  discretion  of  the  court,  recover  costs  against 
the  defendants."  By  section  9  (3465),  ^'  if  it  appear  that  the  state 
had  no  title  in  such  estate,  the  defendant  shall  recover  his  costs, 
to  be  taxed  and  certified  by  the  clerk ;  and  the  comptroller  of 
public  accounts  shall,  on  such  certificate  being  filed  in  his  office, 
issue  a  warrant  therefor  on  the  treasury  of  the  state,  which  shall 
be  paid  as  other  demands  on  the  treasuiy."  And  by  section  10 
(3666),  ''  when  any  judgment  shall  be  rendered  that  the  state  be 
seized  or  possessed  of  any  estate,  such  judgment  shall  contain  a 
description  thereof,  and  shall  vest  the  title  in  the  state." 

By  section  11  (3667)  "  a  writ  shall  be  issued  to  the  sheriff  of 
the  proper  county,  commanding  him  to  seize  such  estate,  vested 
in  the  state"  ;  and  '^  he  shall  dispose  thereof  at  public  auction,  in 
the  manner  provided  by  law  for  the  sale  of  property  under  exe- 
cution." By  section  12  (3668)  a  copy  of  the  record  and  account 
of  sale,  exemplified  under  the  seal  of  the  court,  is  required  to  be 
deposited  in  the  office  of  the  comptroller  of  public  accounts,  and 
another  copy  recorded  in  the  office  of  the  recorder  of  the  county ; 
^^  and  such  record  shall  preclude  all  parties  and  privies  thereto, 
their  heirs  and  assigns." 

By  section  13  (3669)  "  any  party  who  shall  have  appeared  to 
any  proceeding,  and  the  district  attorney  on  behalf  of  the  state, 
shall  have  the  right  to  prosecute  an  appeal  or  writ  of  error  upon 
such  judgment" 

Section  14  (3670)  requires  that  *'  the  comptroller  shall  keep  just 
accounts  of  all  moneys  paid  into  the  treasury  and  of  all  lands 
vested  in  the  state  under  the  provisions  of  this  act" 

Sections  15  (3671)  and  16  (3672)  provide  that  "  if  any  person 
appear  after  the  death  of  the  testator  or  intestate,  and  claim  any 
money  paid  into  the  treasury  under  this  act,"  as  heir,  devisee,  or 
legatee,  he  may,  by  petition  in  the  District  Court  for  the  county 
in  which  (he  estate  was  sold,  and  after  notice  to  the  district  at- 
torney, and  proof  that  the  petitioner  is  an  heir,  devisee,  legatee, 
or  legal  representative,  obtain  an  order  directing  the  comptroller 
to  issue  his  warrant  on  the  treasurer  for  payment  thereof. 

Section  17  (3673)  simply  relates  to  the  duty  of  the  district  at- 
torney to  obtain  from  the  clerk  of  any  Probate  Court  moneys  or 
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title  papers  to  land,  not  claimed  by  any  heir,  devisee,  or  legal 
representative  of  a  deceased  person. 

By  section  18  (3674)  "  all  property  escheated  under  the  provi- 
sions of  this  act  shall  remain  subject  to  the  disposition  of  the 
state,  as  may  hereafter  be  prescribed  by  law." 

Tex.  Kev.  Stat  1879,  sea  1770-1785,  reenact  substantially 
and  almost  verbally  the  provisions  of  the  statute  of  1848,  except 
by  requiring  the  publication  of  the  order  of  notice  for  eight  weeks, 
instead  of  four  weeks  as  in  section  4,  by  omitting  sections  12  and 
17,  and  by  inserting  the  words  "  the  proceeds  of*  at  the  beginning 
of  section  18. 

These  proceedings  for  the  escheat  of  the  estate  of  a  deceased 
person  for  want  of  heirs  or  devisees,  like  ordinary  proceedings  for 
the  administration  of  his  estate,  presuppose  that  he  is  dead ;  if 
he  is  still  alive  the  court  is  without  jurisdiction,  and  its  proceed- 
ings are  null  and  void,  even  in  a  collateral  proceeding.  {Griffith 
V.  Frazier,  12  U.  S.,  8  Cranch,  9,  23;  8:  471,  475;  Scott  v.  McNeal, 
154  U.  S.  34;  38:  896 :  HaU  v.  Claiborne,  27  Tex.  217 ;  Withers 
V.  Patterson,  id.  491,  497 :  86  Am.  Dec.  643  ;  Martin  v.  Bobin- 
son,  67  Tex.  368,  375 ;  Caplen  v.  Gompton,  5  Tex.  Civ.  App. 
410.)  And  if  the  death  of  the  former  owner,  intestate  and  with, 
out  heirs,  is  not  alleged  in  the  petition,  or  is  not  proved  at  the 
trial,  a  judgment  for  the  state  is  erroneous  and  reversible  by  ap- 
peal or  writ  of  error.  {Hughes  v.  State,  41  Tex.  10 ;  Wiederanders 
V.  State,  64  id.  133 ;  Eanna  v.  Scott,  84  id.  664.) 

But  the  whole  object  in  proceedings  for  escheat,  as  in  proceed- 
ings of  administration,  is  to  ascertain  who  are  entitled  to  the  estate 
of  a  deceased  person;  in  proceedings  of  administration,  to  distribute 
the  assets,  after  payment  of  debts,  anong  those  who  come  forward 
and  prove  themselves  to  be  next  of  kin ;  in  proceedings  for  escheat, 
to  ascertain  and  determine,  once  for  all,  so  far  as  concerns  the  title  in 
the  land  itself,  whether  the  former  owner  left  no  heirs  or  devisees, 
that  being  the  single  question  on  which  depends  the  issue  whether 
or  not  the  land  has  escheated  to  the  stata 

Consequently,  when  (as  admitted  in  the  present  case)  the  former 
owner  was  dead ;  and  in  the  proceedings  for  escheat  (as  shown  by 
the  record  on  which  the  defendants  rely)  the  petition  describes  the 
land,  gives  the  name  of  the  former  owner,  and  alleges  that  he  died 
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intestate  and  withoat  heirs,  that  no  letters  of  administration  upon 
his  estate  had  been  granted,  that  there  is  no  tenant  or  person  in 
actual  or  constructiye  possession  of  the  land,  nor  any  person  known 
to  the  petitioner  claiming  an  estate  therein,  and  that  the  land  has 
escheated  to  the  state  of  Texas ;  and  an  order  of  notice  to  all  per- 
sons interested  in  the  estate  has  been  published,  as  required  by 
the  statute ;  and,  after  a  hearing  of  all  who  appear  and  plead,  jadg- 
fnent  is  entered,  describing  the  laud,  and  declaring  that  it  has  es- 
•cheated  to  the  state, —  the  judgment  is  conclusive  evidence  of  the 
state's  title  in  the  land,  not  only  against  any  tenants  or  claimants 
having  had  actual  notice  by  scire  facias,  or  having  appeared  and 
pleaded,  but  also  against  all  other  persons  interested  in  the  estate 
and  having  had  constructive  notice  by  publication. 

That  such  is  the  effect  of  the  judgment  in  favor  of  the  state  is 
<ilearly  shown  by  the  decision  in  Wiederanders  v.  /Sfazfe,  above 
€ited,  in  which  the  reasons  for  holding  that,  if  the  notice  required 
by  the  statute  to  all  persons  interested  in  the  estate  had  not  been 
published,  the  court  had  no  jurisdiction  to  enter  judgment,  even 
against  persons  who  actually  appeared  and  contested  the  claim  of 
the  state,  were  stated  by  the  court  as  follows : 

*^The  purpose  for  which  proceedings  of  this  character  are  in- 
stituted  is  to  have  a  judicial  declaration  in  the  form  of  a  solemn 
judgment  made  by  a  court  having  jurisdiction  of  the  subject* 
matter,  and  of  the  persons  in  interest  in  so  far  as  publication  can 
give  it,  that  the  facts  exist  which,  under  the  law,  cast  title  upon  the 
state  to  property  with  which,  at  some  former  time  (in  case  of  lands), 
it  had  clothed  a  person  with  title  *  *  *  The  law  now  in  force 
must  be  deemed  to  be  a  law  providing  a  method  for  giving  effect 
to  escheats.  (Rev.  Stat  1770-1788.)  ♦  *  *  We  are  of  the 
opinion  that  the  publication  of  notice,  required  by  the  statute,  is 
made  necessary  to  the  exercise  of  the  general  jurisdiction  conferred, 
and  that  without  it  the  District  Court  had  no  jurisdiction  to  try 
the  casa  The  object  of  such  a  proceeding  is  not  simply  to  have 
a  decree  declaring  the  escheat,  and  vesting  the  title  in  the  state ; 
but  by  and  through  process,  to  be  issued  under  the  judgment,  to 
devest,  not  only  the  title  of  persons  entitled  to  take  the  property 
of  the  deceased  as  his  heirs,  if  perchance  any  such  there  be^  but 
also  by  a  sale  to  devest  the  title  of  the  state,  and  to  start  and  con* 
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fer  upon  the  purchaser  a  new  title  deraigned  directly  from  the 
sovereignty  of  the  soil  (Rev.  Stat  1777-1780.) 

*'The  proceeding,  while  not  strictly  a  proceeding  in  rem,  has 
many  of  its  characteristics ;  yet  the  statute  does  not  direct  a  seizure 
of  the  tiling,  which,  in  some  cases,  has  been  held  to  support  a 
judgment  strictly  in  rem.  It  applies  to  personalty,  as  well  as 
realty.  The  mere  institution  of  the  proceeding  creates  no  pre- 
sumption that  there  is  no  one  capable  of  taking  the  estsite  under 
the  rules  regulating  the  descent  of  estates  of  deceased  persons — 
the  presumption  is  to  the  contrary ;  and  the  effect  of  the  judgment 
if  rendered  after  all  pei'sons  interested  in  the  estate  are  notified  of 
the  pendency  and  purpose  of  the  proceeding,  in  the  only  manner 
in  which  they  can  be,  if  unknown,  is  to  destroy  that  presumption 
and  to  make  the  title  of  the  state  clear.  From  the  time  the  prop- 
erty is  sold  under  a  valid  decree,  the  claim  of  the  person  who 
might  have  taken  as  heir,  devisee,  or  legatee  is  against  the  pro- 
ceeds of  the  property,  which  must  be  paid  into  the  state  treasury 
(Rev.  Stat  1780 — 1785),  and  to  recover  even  that  he  is  driven  to 
a  suit  It  certainly  is  not  the  intention  that  the  purchaser  of  es, 
cheated  lands  shall  be  subjected  to  the  peril  of  losing  them  after 
they  have  been  regularly  escheated  and  sold,  if  an  heir,  devisee- 
or  legatee  shall  subsequently  make  claim;  nor  that  personalty 
which,  from  day  to  day,  changes  hands,  shall  be  subject  to  the 
claim  of  such  persons,  however  valid  such  claim  may  have  been 
if  asserted  in  proper  time  and  place.  Yet  such  results  would  fol- 
low if  the  jurisdiction  of  the  court  is  not  so  brought  into  exercise, 
by  a  substantial  compliance  with  the  requisites  of  the  statute  as 
to  clothe  it  with  power,  by  its  judgment,  to  conclusively  settle  the 
title  to  the  property  as  against  all  persons."     (64   Tex.   135-138.) 

The  like  opinion  was  expressed  by  Chief  Justice  Shaw  upon 
the  effect  of  proceedings  under  a  similar  statute  of  Massachusetts, 
in  a  case  in  which  it  was  held  that  a  conveyance  oE  real  estate  of 
a  citizen  dying  intesUite  and  without  heirs  could  not  be  made  by 
the  commonwealth  until  the  rendition  of  judgment  in  its  favor 
upon  an  inquest  of  offica  Tiie  chief  justice  said :  "Where  a 
subject  dies  intestate,  as  the  estate  descends  to  collateral  kindred 
indefinitely,  the  presumption  of  law  is  that  he  had  heirs,  and  this 
presumption  will  be  good  against  the  commonwealth  until  they 
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institute  the  regular  proceedings  by  inquest  of  office,  hj  which  the 
fact  whether  the  intestate  did  or  did  not  die  without  hell's  can  be 
ascertained,  and  if  this  fact  is  established  in  favor  of  the  common- 
wealth, it  rebuts  the  contrary  presumption,  and  the  common- 
wealth, by  force  of  the  judgment,  and  of  the  statute  before  cited, 
becomes  seized  in  law  and  in  fact  In  such  cases,  therefore,  the 
court  are  of  opinion  that  an  inquest  of  office  is  necessary,  and 
that  the  commonwealth  cannot  be  deemed  to  be  seized  without 
such  inquest  {Jackson  v.  Adams,  7  Wend.  367  ;  Doe,  Hayne  v. 
Redfern,  12  East,  96.)  So  far  as  this  depends  upon  general  prin- 
ciples, it  seems  to  be  a  rule  highly  reasonable  in  itself,  and  tends 
greatly  to  the  security  and  regularity  of  titles.  By  the  mode  of 
taking  inquests,  prescribed  by  the  law  of  this  commonwealth 
(Stat  1791,  ch.  13,  §  2),  general  notice  is  to  be  given  of  the 
claim  of  the  commonwealth,  any  person  is  admitted  to  traverse  it, 
a  trial  by  jury  is  to  be  had,  and  costs  are  given  to  the  prevailing 
party.  These  are  highly  reasonable  and  equitable  provisions,  and 
it  is  manifestly  for  the  quiet  of  the  commonwealth  and  the  security 
of  the  citizen,  that  they  should  be  pursued,  before  the  common- 
wealth shall  be  permitted  to  take  into  its  own  custody  and  dispose 
of  estates,  upon  a  claim,  if  not  doubtful,  is  at  least  not  apparent '^ 
(  WiJhur  V.  Tobey,  16  Pick.  177,  180.) 

The  Constitution  of  Texas  of  1866,  art  4,  sec.  6.  contained  a 
provision  similar  to  that  of  the  Constitution  of  1845,  as  to  the 
jurisdiction  of  the  District  Court  over  escheats;  and  contained  no 
other  provision  on  the  subject  of  escheats.  (2  Charters  &  Consti- 
tutions, 1789.)  That  Constitution,  as  was  admitted  by  the  plaint- 
iflfs,  did  not  take  away  the  power  of  the  legislature  over  the  sub- 
ject, or  aSect  the  statute  of  1848,  or  proceedings  under  it 

But  it  was  strenuously  contended  that  this  statute  was  repealed 
by  the  Constitution  of  1869,  which,  while  embodying,  in  article  5, 
section  7,  the  provision  of  the  former  constitutions  as  to  the  juris- 
diction of  the  District  Court  over  escheats,  and  repeating  in  article 
4,  section  20,  the  provision  of  article  5,  section  23,  of  the  Consti- 
tution of  1866,  establishing  the  office  of  the  comptroller  of  public 
accounts,  to  be  elected  by  the  qualified  voters  of  the  state  for  the 
term  of  four  years,  also  defined  the  comptroller's  duties  as  follows : 

"He  shall  superintend  the  fiscal  affairs  of  the  state;  give  instruc- 
Vol.  1-60 
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tioDS  to  the  assessors  and  collectors  of  the  taxes ;  settle  with  them 
for  taxes ;  take  charge  of  all  escheated  property ;  keep  an  accurate 
account  of  all  moneys  paid  into  the  treasury,  and  of  all  lands  es- 
cheated to  the  state ;  publish  annually  a  list  of  delinquent  assessors 
and  collectors,  and  demand  of  them  an  annual  list  of  all  taxpayers 
in  their  respective  counties,  to  be  filed  in  his  office;  keep  all  the 
accounts  of  the  state ;  audit  all  claims  against  the  state ;  draw  war- 
rants upon  the  treasurer  in  favor  of  the  public  creditors;  and  per- 
form such  other  duties  as  may  be  prescribed  by  law."  (2  Char- 
ters &  Constitutions,  1794,  1809,  1811.) 

This  definition  of  the  duties  of  the  comptroller  in  the  Constitu- 
tion of  1869  nearly  follows  the  words  of  the  statutes  existing  at 
the  time  of  its  adoption.  (Pasch.  Dig.  arts.  5414,  5426,  8670, 
5194,  5416,  5418,  5420.)  The  principal  difference  is  in  substitut- 
ing for  the  words  of  section  14  of  the  act  of  1848,  requiring  the 
comptroller  to  '^keep  just  accounts  of  all  moneys  paid  into  the 
treasury,  and  of  all  lands  vested  in  the  state,  under  the  provisions 
<if  this  act,"  the  words  "  take  charge  of  all  escheated  property ; 
keep  an  accurate  account  of  all  moneys  paid  into  the  treasury, 
and  of  all  lands  escheated  to  the  state." 
.  As  the  Constitution  of  1869  repeats,  in  so  many  words,  the  pro- 
vision of  former  constitutions  by  which  the  District  Court  is 
vested  with  original  jurisdiction  of  all  causes  in  behalf  of  the  state 
to  recover  escheats,  and  as  the  statute  of  1848  made  it  the  duty  of 
the  comptroller  to  keep  accounts,  not  only  of  all  moneys  paid  into 
the  treasury,  but  also  of  all  lands  vested  in  the  state,  under  its 
provisions,  it  is  difficult  to  see  how  the  insertion  of  the  general 
words  "  to  take  charge  of  all  escheated  property,"  in  the  definition 
of  the  comptroller's  duties  in  the  Constitution  of  1869,  either  in- 
creased his  powers,  or  diminished  those  of  the  District  Court,  in 
relation  to  escheats. 

The  whole  object  of  inserting  in  the  Constitution  a  definition 
of  the  principal  duties  of  the  comptroller  would  seem  to  have  been 
to  fix  by  the  fundamental  law  a  matter  which  would  otherwise 
have  been  subject  to  the  discretion  of  the  legislature. 

The  only  doubt  thrown  upon  this  arises  out  of  the  opinion  de- 
livered in  Hughes  v.  Siate^  above  cited,  in  which  Mr.  Justice 
MooRE  said :  '^  Whether  this  statute  had  not  been  repealed  by  the 
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provision  in  the  Constitution  of  1869,  which  we  have  cited,  may, 
we  think,  admit  of  serious  question ;  but  as  it  is  not  necessary  to 
the  determination  of  the  present  case,  we  are  not  called  upon  at 
present  to  determine  it  We  think,  however,  that  it  is  quite  evi- 
dent this  section  of  the  Constitution  is  in  conflict  with,  and  there- 
fore revokes,  the  authority  conferred  by  the  statute  of  1848  upon 
the  court  to  order  the  sale  of  escheated  land,  if  such,  indeed,  can 
be  held  to  be  the  proper  construction  of  this  statute  in  view  of 
the  conflicting  provisions  of  its  different  sectiona"  (41  Tex.  18, 
19.) 

But  the  weight  of  that  suggestion  is  much  lessened,  if  not 
wholly  counterbalanced,  by  several  considerationa  The  decision 
in  that  case  was  put  upon  the  distinct  ground  that  the  petition  and 
the  proof  were  both  insufficient  In  another  case,  decided  at  the 
same  term,  in  which  the  opinion  was  delivered  by  the  same  judge, 
as  well  as  in  an  earlier  case  of  a  writ  of  error  to  review  the  very 
judgment  now  pleaded,  and  in  at  least  two  later  cases,  above  cited, 
in  each  of  which  this  proposition,  if  sound,  would  have  been  de- 
cisive, it  was  not  even  mentioned,  {j^ate  v.  Teuhn,  41  Tex.  249 ; 
Brown  v.  ^Sate,  36  id.  282 ;  Wetderanders  v.  State,  64  id.  133 ; 
Hanna  v.  State,  84  id.  664.)  And  after  the  Constitution  of  1869 
had  been  in  force  for  ten  years,  the  l^islature,  in  revising  and 
codifying  the  statutes  of  the  state,  re-enacted  all  the  material  pro- 
visions of  the  act  of  1848,  both  as  to  obtaining  a  judgment  declar- 
ing the  land  to  have  escheated,  and  as  to  a  subsequent  sale  of  the 
land  by  the  sheriff,  and  clearly  manifested  its  understanding  and 
intention  that  the  provisions  for  such  a  sale  did  and  should  remain 
in  force,  by  prefixing  the  words  **  the  proceeds  of "  tp  the  last  sec- 
tion, which  had  directed  "all  property  escheated  in  accordance  with 
the  provisions  of "  the  act  to  **  remain  subject  to  the  disposition  of 
the  state,  as  may  hereafter  be  prescribed  by  law."  (Rev.  St  of 
1879,  §  1785.) 

The  plaintiffs  somewhat  relied  on  article  10,  section  6,  of  the 
Constitution  of  1869,  which  provides  that  "  the  legislature  shall 
not  hereafter  grant  lands  to  any  person  or  persons,  nor  shall  any 
certificates  for  land  be  sold  at  the  land  office,  except  to  actual 
settlers  upon  the  same  and  in  lots  not  exceeding  160  acres."  (2 
Charters  &  Constitutions,  1816.)    But  this  evidently  relates  only 
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to  legislative  grants  of  land,  and  not  to  judicial  proceedings  to 
declare  and  enforce  escheats. 

Even  if  the  suggestion  in  Hughes  v.  SiaU^  above  cited,  that 
article  4,  section  20  of  the  Constitution  of  1869,  relating  to  the 
comptroller  of  accounts,  "is  in  conflict  with,  and  therefore  revokes, 
the  authority  conferred  by  the  statute  of  1848  upon  the  court  to 
order  the  «ale  of  escheated  land,"  should  be  considered  as  well 
founded,  it  would  affect  only  section  11  of  the  statute,  authoriz- 
ing the  sale,  and  so  much  of  the  subsequent  sections  as  concern 
that  subject;  and  would  leave  unaffected  the  preceding  sections, 
providing  for  a  judgment  to  be  rendered,  upon  due  all^ation  and 
proof,  and  after  notice  to  all  persons  interested,  ascertaining  and 
declaring  that  the  land  has  escheated  to  the  state,  and  vesting  in 
the  state  the  title  to  the  land.  The  provisions  looking  to  a  judg- 
ment vesting  title  to  the  land  in  the  state  are  distinct  and  sever- 
able from  the  provisions  for  a  sale,  and  a  conversion  into  money, 
of  the  land  after  it  has  vested  in  the  state:  and  if  the  latter  pn>- 
visions  are  for  any  reason  invalid,  they  may  be  considered  as 
stricken  out,  and  the  former  provisions  stand  good.  {Field  v. 
Clarke  148  U.  S.  649;  86:  294;  Zivernemann  v.  Von  Rosenberg^ 
76  Tex.  522.)  And  the  judgment  set  up  in  the  answer  in  this 
case,  so  far  as  it  determined  that  the  title  of  the  land  had  vested 
by  escheat  in  the  state,  was  valid,  even  if  the  order  of  the  sale  of 
tiie  land  was  not  {Ludlow  v.  Ramsey^  78  U.  S.,  11  Wall.,  581; 
20:  216.) 

It  follows  that,  if  the  sale  and  conveyance  by  the  sheriff  to  the 
defendants  were  invalid  and  vested  no  title  in  them,  the  previous 
judgment,  ascertaining  and  declaring  the  escheat,  vested  a  good 
title  in  the  state  of  Texas  against  all  persons  claiming  as  heirs  or 
devisees  of  the  former  owner;  and  that  judgment,  although  it 
does  not  prove  the  title  to  be  in  the  defendants,  proves  it  to  be  out 
of  the  plaintiffs,  and  affords  a  complete  defense  to  this  action. 
{LoveY.  'Simms,  22  U.  S.,  9  Wheat  515,  524;  6:  149,  151;  Christy 
V.  ScoU,  55  U.  S.,  14  How.  282,  292;  14:  422,  426;  Doswell  v.  De 
La  Lanzo,  61  U.  S.,  20  How.  29,  38;  15:  824,  826.) 

As  to  personal  property,  indeed,  a  judgment  in  rem  after  notice 
by  publication  only  might  not  bind  pei'sons  who  had  no  actual 
notice  of  the  proceedings,  unless  the  thing  had  been  first  seized 
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into  the  custody  of  the  court  {The  Mary^  13  U.  S.,  9  Cranch, 
126,  144;  8:  678,  684;  ScoU  v.  McNeal,  154  U.  S.  84,  46;  88:  896, 
901;  HiUon  v.  Guyoi,  159  U.  S.  113,  167;  ante,  145,  151.)  But  it 
was  within  tbe  power  of  the  legislature  of  Texas  to  provide  for 
determining  and  quieting  the  title  to  real  estate  within  the  limits 
of  the  state  and  within  the  jurisdiction  of  the  court,  after  actual 
notice  to  all  known  claimants,  and  notice  by  publication  to  all 
other  persons.  {Phillips  v.  Moore,  100  U.  S.  208,  212;  25:  603, 
604;  Arndi  v.  Origgs,  134  U.  S.  816;  33:  918;  Hardy  v.  Bealy,  84 
Tex.  562,  569.) 

When  a  man  dies  the  legislature  is  under  no  constitutional 
obligation  to  leave  the  title  to  his  property,  real  or  personal,  in 
abeyance  for  an  indefinite  period;  but  it  may  provide  for 
promptly  ascertaining,  by  appropriate  judicial  proceedings,  who 
has  succeeded  to  his  estata  If  such  proceedings  are  had,  after 
actual  notice  by  service  of  summons  to  all  known  claimants,  and 
constructive  notice  by  publication  to  all  possible  claimants  who 
are  unknown,  the  final  determination  of  the  right  of  succession, 
either  among  private  persons,  as  in  the  ordinary  administration  of 
estates,  or  between  all  persons  and  the  state,  as  by  inquest  of 
ofiice  or  similar  process  to  determine  whether  the  estate  has  es- 
cheated to  the  public,  is  due  process  of  law ;  and  a  statute  provid- 
ing for  such  proceedings  and  determination  does  not  impair  the 
obligation  of  any  contract  contained  in  the  grant  under  which 
the  former  owner  held,  whether  that  grant  was  from  the  state  or 
from  a  private  person. 

Judgment  affirmed. 

Note.— TITLE  BY  ESCHEAT. 

No  one  can  be  so  unreasonable  as  to  quarrel  with  the  proposition  that  the 
6tate  should  take  all  realty,  where  there  is  no  other  owner.  Such  title  de- 
pends, usually,  upon  positive  statute;  but  every  state  in  the  American  Union 
has  provided  for  a  reversion  of  property  in  case  of  a  default  of  heirs.  The 
term  is  of  feudal  extraction,  but  it  has  lost  al!  of  its  feudal  suggestiveness  to 
the  modem  student  in  the  law  of  tenure.  To  perfect  the  title  the  state,  at  the 
instance  of  its  attorney  general,  institutes  and  carries  on  in  the  name  of  the 
people  a  process  known  as  an  "inquest  of  office,"  or  "office  found.*'  And 
on  the  conclusion  of  this  process,  the  state  becomes  invested  with  whatever 
title  the  intestate  had.  It  takes,  not  In  the  capacity  of  the  heir— the  state  has 
no  inheritable  blood— it  is  in  no  sense  "of  kin"  to  the  late  lamented.    Its  only 
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excuse  for  taking  is  because  there  are  no  heirs.  (Crane  v.  Reeder,  21  Mica.  !24; 
Matter  of  Desilver,  6  Rawle,  111;  Commonwealth  v.  Hite,  6  Leigh.  588.  Also 
4  Kent's  Com.  487;  Hubbard  v.  Goodwin,  8  Leigh.  492;  Matthews  v.  Ward» 
10  Gill.  &  J.  448;  Rice  on  Real  Prop.  860.) 

The  interest  acquired  by  the  state  can  not,  of  course,  exceed  the  interest 
held  by  the  decedent.  And  where  there  is  an  incumbrance  upon  the  property, 
and  the  state  acquires  the  title,  it  will  be  held  to  have  assumed  the  payment  of 
the  incumbrance.  The  complications  arising  from  such  a  method  are,  how- 
ever, usually  evaded  either  by  a  transfer  of  the  property  to  a  private  purchaser, 
or  by  a  release  of  the  public  interest  by  some  appropriate  document  to  that 
effect.  (Re  Malone,  21  S.  C.  485;  State  v.  Tilghman,  14  Iowa,  474;  Ettenhei- 
mer  v.  Heffeman,  60  Barb.  374.)  And  an  early  (Borgia  case,  it  was  held  that 
after  the  lapse  of  a  long  period,  during  which  the  occupant  has  not  been  dis- 
turbed in  his  possession,  the  court  will  indulge  the  presumption  that  escheat 
proceedings  were  duly  instituted  and  pressed  to  a  conclusion.  (Yickery  v, 
Benson,  26  Ga.  582.)  In  most  of  the  Federal  states  "inquest  of  office  found*' 
is  a  necessary  proceeding  to  acquire  the  title.  (People  v.  Folsom,  5  Cal.  878; 
Commonwealth  v.  Hite,  6  Leigh.,  Ya.,  688;  20  Am.  Dec.  226.)  But  if  the  in* 
quisition  fails  to  disclose  the  fact  that  the  intestate  died  without  heirs,  thesub- 
sequent  proceedings  are  a  nullity,  for  the  very  obvious  reason  that  if  there  are 
legitimate  claimants  to  the  estate  the  commonwealth  can  not  be  one  of  them. 
(Ramsey's  App.,  2  Watts.  228;  2  Am.  Dec.  801;  North  Carolina  University  v. 
Harrison,  90  N.  C.  385.)  There  is,  however,  very  respectable  authority  for 
holding  that  the  title  vests  in  the  state  immediately  upon  the  death  of  the  origi- 
nal owner  intestate  and  without  heirs.  And  parties  in  possession  of  the  prop- 
erty may  be  evicted  by  the  usual  methods.  (Crane  v.  Reeder,  21  Mich.  24;  4 
Am.  Rep.  430;  Farrar  v.  Dean,  24  Mo.  16;  Stevenson  v.  Dunlap,  7  T.  B.  Mon. 
134;  Sands  v.  Lynhan,  27  Gratt.  291;  21  Am.  Rep.  348.)  In  all  instances  the 
question  of  escheat  must  be  determined  by  statutory  methods.  (Muir  v.  Thom- 
son, 28  S.  C.  499.)  The  extended  citation  of  authorities  in  the  opinion  of  Mr. 
Justice  Grat  delivered  in  the  principal  case  relieves  the  present  editor  frooo 
the  necessity  of  a  more  extended  examination  of  this  topic. 

It  has  been  held  that  lands  escheat  in  two  cases.  First.  If  a  tenant  in  fee 
dies  seized,  leaving  no  heir  capable  of  inheriting,  and  making  no  valid  devise; 
and  second,  where  lands  are  purchased  by  an  alien  who  can  not  hold  as  against 
the  state.  In  both  these  cases,  the  property  immediately  reverts  to,  and  re- 
vests in,  the  people.  If  there  be  an  outstanding  life  estate,  the  people  are  not 
entitled  to  possession  till  it  has  terminated,  but  this  can  not  affect  their  title  to 
the  fee.     (People  v.  Conklin,  2  Hill,  67.) 

But  where  no  land  escheats  to  the  state,  through  defect  of  heirs  of  the  per- 
son dying  seized,  the  state  may,  without  actual  entry  or  Inquisition,  grant  the 
right  to  recover  it,  even  though  it  be  held  adversely  by  one  claiming  title 
thereto;  and  such  a  grant  will  pass  the  title  of  the  state  to  the  grantee,  and  ita 
right  to  prosecute  for  the  recovery  of  the  land.  (McCaughal  y.  Ryan,  27 
Barb.  376.) 
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In  re  Cone  et  dL 

[Sapreme  Court  of  Errors  of  Connecticut,  85  Ail.  Rep.  781;  June  25, 1896.) 

Distribution  of  assets — Power  op  court  as  to. 

A  Court  of  Probate  is  not  empowered  to  try  the  question  as  to  the  validity  of 
claims  in  favor  of  or  against  the  estates  of  deceased  persons,  and  the  Su- 
perior Court  is  equally  powerless,  and  it  is  not  within  the  province  of 
either  court  to  withhold  the  distribution  of  assets  legally  in  the  hands  of 
the  executor  or  administrator,  but  rather  to  facilitate  the  distribution  of 
such  assets  as  are  reported  found. 

Appeal  from  a  decree  of  the  Court  of  Probate  and  from  an 
order  of  the  Saperior  Court,  entered  at  a  term  held  in  and  for 
the  county  of  Fairfield. 

Hon.  George  W.  Wheeler,  Presiding  Judge. 

John  G.  Chamberlain  and  Elbert  0,  HuUj  for  appellanta 

David  B,  Lockwood  and  Carl  Foster^  for  appellea 

Torrance,  J.— Orlando  O.  Nichols  died  in  February,  1875, 
leaving  a  widow,  and  four  children,  James,  Charles,  Sarah,  and 
Mary.  By  his  will  his  widow  was  given  the  life  use  of  all  his 
estate,  both  real  and  personal,  and  after  her  death  the  same  was 
to  be  equally  divided  between  the  children.  The  widow  died  in 
May,  1890.  After  her  death,  distribution  was  made  by  distribu- 
tors  duly  appointed  by  the  Court  of  Probate,  and  the  return 
thereof  was  accepted  by  said  court  on  the  26th  day  of  June^ 
1893.  In  August,  1878,  the  present  appellants  obtained  a  judg- 
ment against  Charles,  one  of  the  four  children  of  the  deceased,, 
and  a  third  party,  for  about  $500,  and  during  the  same  month 
Hied  a  lien  to  secure  said  judgment,  upon  the  undivided  interest 
of  Charles  in  the  real  estate  belonging  to  his  father's  estate.  On 
May  12,  1893,  the  appellants  foreclosed  said  judgment  lien,  and 
the  amount  then  found  to  be  due  to  them  was  $953.65.  In  the 
distribution  the  real  estate  was  valued  at  $7,900,  and  the  personal 
estate  at  $3,58417.  By  the  distribution  the  property  was  set  tO' 
the  children  as  follows : 
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To  James  :    Real  estate ; $2,386  00 

Peisonal  estate •••••#•• 485  04 

$2,871  04 

ToCharles:   Real  estate $  878  00 

Personal  estate 1,993  04 

$2,871  04 

To  Sarah:    Real  estate $2,35100 

Personal  estate 520  04 

$2,871  04 

To  Mary:    Real  estate. $2,285  00 

Personal  estate 586  04 

$2,871  04 


Tncluded  in  the  personal  estate  set  to  Charles  was  a  demand 
note  of  $750,  made  by  him  and  his  wife  in  November,  1872,  to 
the  order  of  his  father,  with  interest  thereon,  computed  at  $900 ; 
making  in  all  $1,650. 

The  present  appellants  appealed  to  the  Superior  Court  from  the 
order  of  the  Court  of  Probate  accepting  said  distribution.  In 
their  reasons  of  appeal,  after  alleging  their  title,  which  was  ad* 
mitted,  they  alleged  in  substance  that  Charles,  in  conclusion  with 
the  other  children  of  the  deceased,  procured  the  distribution  to 
himself  of  only  a  small  and  comparatively  worthless  portion  of 
the  real  estate  :  that,  in  lieu  of  his  full  share  of  the  real  estate,  he 
consented  to  receive  said  note  and  interest  thereon,  '^  which  said 
note  had  long  prior  to  that  time  been  outlawed  and  did  not  con- 
stitute any  valid  claim  against  said  Charles  H.  Nichols,  and  was 
no  part  of  the  estate  of  Orlando  O.  Nichols^' ;  and  that  all  this 
was  done  to  defraud  the  appellants  and  to  deprive  them  of  their 
just  rights  in  said  estate.  The  appellees  denied  these  allegations. 
The  Superior  Court  has  found  that  there  was  no  collusion  and  no 
fraud  as  alleged,  and  that  the  distribution  was  made  in  entire  good 
faith ;  and  this  disposes  of  that  part  of  the  reasons  of  ai»[)eal. 
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With  reference  to  the  note  in  question,  the  Superior  Court  finds 
as  follows :  '*  Said  note,  at  the  time  of  the  distribution,  was  due 
and  unpaid,  and  I  find  as  a  fact  from  the  facts  found  in  this  find* 
iiig  chat  said  note  was  a  valid  obligation,  and  a  valid  asset  of  the 
estate  of  Orlando  O.  Nichols.  Nothing  had  ever  been  paid  as  in- 
terest or  principal  on  said  note.  No  claim  had  ever  been  made 
by  said  Charles  H.  Nichols  that  said  note  was  outlawed,  and  he 
had  always  escpected  to  pay  the  same,  and  upon  the  trial  stated 
that  he  knew  of  no  reason  why  the  note  was  not  a  valid  note,  and 
that  he  had  had  the  said  $750.  The  distributors  were  informed 
that  said  Charles  H.  Nichols  had  acknowledged  the  validity  of 
said  note,  and  believed  said  note  was  a  valid  obligation  ;  and,  so 
believing,  and  exercising  their  best  judgment,  distributed  it  to 
said  Charles  H.  Nichols.  Charles  H.  Nichols  was  not  present  at 
the  distributors'  meetings,  and  made  no  acknowledgment  of  the 
note  to  said  distributors  ;  and  upon  the  trial  no  evidence  was 
offered  whether  he  ever  promised  to  pay  or  acknowledged  the 
validity  of  said  note  prior  to  said  distribution.''  On  the  foregoing 
facts  the  appellants,  in  the  Superior  Court,  claimed  that  said  note 
with  the  interest  thereon,  formed  no  part  of  the  estate  of  the  de* 
ceased,  and  should  not  have  been  set  to  Charles  as  a  portion  of 
said  estate,  and  that  the  real  estate  should  have  been  divided 
equally  between  the  children.  The  court  overruled  this  claim, 
and  affirmed  the  order  of  the  Court  of  Probate.  The  errors  as- 
signed upon  the  present  appeal  are  all  based  upon  the  refusal  of 
the  Superior  Court  to  hold,  upon  the  facts  found,  that  said  note 
at  the  date  of  the  distribution  was  barred  by  the  statute  of  limita- 
tions, and  therefore  formed  no  part  of  the  estata 

In  the  brief  for  the  appellants  it  is  claimed  that,  even  if  the  note 
in  question  was  a  good  and  valid  asset  of  the  estate,  still  the  dis- 
tribution in  question  ought  not  to  be  upheld  as  against  the  ap- 
pellants. This  claim  is  made  under  the  statute  in  force  when  the 
settlement  of  the  estate  began, — but  not  in  force  at  the  time  of 
the  distribution, — which  provided,  as  a  general  rule,  that  the  male 
heirs  should  have  their  part  in  the  real  estate.  (Revision  1875, 
p.  373.)  This  claim  is  not  within  the  reasons  of  appeal,  and  it 
does  not  appear  to  have  been  made   in  the   court  below ;  and, 

more  than  all,  if  it  was  in  fact  made  and  overruled,  the  action  of 
Vol  1-67 
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the  court  in  so  doing  is  not  assigned  for  error.     For  these  reasons 
it  is  unnecessary  to  consider  that  claim.     It  is  apparent  from  the 
record  that  the  matter  which  the  appellants  really  asked  the  Court 
of  Probate,  and  the  Superior  Court  as  an  Appellate  Court  of  Pro* 
bate,  to  try,  was  the  title  of  the  estate  to  the  property  represented 
by  the  promissory  note  in  question.     That  note  had  been  inven- 
toried in  1875 — when  it  was  unquestionably  a  valid  obligation — 
as  one  of  the  assets  of  the  estate ;  and  as  such  asset  it  was  charged 
to  the  executor  in  his  final  account  rendered  to  the  Court  of  Pro* 
bate,  and  accepted  by  it,  before  the  distribution  in  question  was 
ordered  or  made.  No  ap()eal  was  taken,  so  far  as  the  record  8how% 
from  the  order  accepting  the  final  account     Clearly,  then,  so  far 
as  the   inventory  and  final  account  of  the  action  of  the  Court  of 
Probate  thereon  were  concerned,  the  note  was  a  part  of  the  estate 
of  the  deceased.     The  real  grievance  of   which   the  appellants 
complain,  and   upon   which   all   their  assignments  of  error  are 
based,  is  that  the  court  below,  although  it  found,  as  the  appellants- 
claim,  facts  that  showed  the  note  to  be  barred  by  the  statute  of 
limitations,  still  held  it  to  be  a  valid  asset  of  the  estate.     The  ap* 
pellants,  in  effect,  pleaded  the  statute  of  limitations  in  bar  of  the 
note,  and,  in  effect,  denied  that  the  estate  had  any  legal  title  to  a 
part  of  the  inventoried  property,  aud  asked  the  Superior  Court^ 
sitting  as  a  Court  of  Probate,  to  try  that  question  of  title.     The 
argument  of  the  appellants  is  that  Charles  might  have  done  this,, 
and  they,  standing  in  his   shoes,  may  do  the  same.     We  are  of 
opinion  that  neither  Charles  nor  the  appellants  could  do  this  in  a 
proceeding  of  this  kind,  for  the  reason  that  neither  the  Court  of 
Probate,  nor  the  Appellate  Court  of  Probate  in  a  proceeding  of 
this  kind,  can  try  such  a  question.     The  distributors  can   not  try 
questions  of  titla     Their  duties  are  statutory  and  ministerial,  and 
they  distribute  the  estate  as  they  find  it  in  the  hands  of  the  ex- 
ecutor or  administrator  after  the  allowance  of  the   final  account 
Under  the  circumstances,  they  were  bound  to  consider  this  note 
as  a  valid  asset  of  the  estate,  and  to  distribute  it     As  the  only 
objection  to  their  report  was  that  they  did  include  it,  and  did  dis- 
tribute it  as  an  asset  of  the  estate, — that  is,  had  performed  their 
duty  according  to  law, — the  Court  of  Probate  was  bound  to  ac- 
cept the  distribution,  if  it  was  in  other  respects  fair  and  equal^ 
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unless  it  had  power  to  try  the  question  as  to  the  validity  of  the 
claim  of  the  estate,  against  Charles.  But  the  Court  of  Probate 
had  no  such  power.  It  is  not  empowered  to  try  the  question  as 
to  the  validity  of  claims  in  favor  of  or  against  the  estates  of  de- 
ceased persons ;  and  the  Superior  Court,  as  an  Appellate  Court  of 
Probate,  in  a  case  of  this  kind^  *'can  do  no  more  than  could  have 
been  done"  by  the  Court  of  Probate.  {Homer's  Appeal^  85  Conn. 
113 ;  Hart  v.  Hart,  44  id.  327 ;  HewiU's  Appeal,  53  id.  24 ;  1 
Atl.  815;  Dickinson's  Appeal,  54  Conn.  224 ;  6  AtL  422 ;  MaUory's 
Appeal,  62  Conn.  218 ;  25  Atl.  109 ;  Hall  v.  Pierson,  63  Conn, 
832 ;  28  Atl.  544.)  Whatever  the  powers  of  similar  courts  in 
other  jurisdictions  may  be  over  matters  of  the  kind  here  in  ques* 
tion,  the  cases  cited  show  that  our  Courts  of  Probate,  in  a  pro- 
ceeding like  the  present,  can  not  grant  the  relief .  prayed  for  by 
the  appellants.  In  this  view  of  the  case,  it  is  immaterial  whether 
the  court  below  did  or  did  not  err  in  overruling  the  claims  of  the 
appellants,  and  we  deem  it  unnecessary  to  express  any  opinion 
upon  that  question.  In  either  case,  the  judgment  was  just  what 
it  should  have  been,  and  must  stand.  There  is  no  error  in  the 
judgment  complained  of.     The  other  judges  concurred 
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[Supreme  Court  of  Georgia,  25  S.  E.  Rep.  767;  April  27, 1896.] 

Wills— Construction— Estates  in  common — Deed — Effect: 

Where,  by  a  will  executed  and  probated  ia  1854,  a  testatrix  devised  and  be* 
queathed  her  entire  estate  to  certain  named  persons  as  trustees,  upon  uses 
and  trusts  declared  in  the  following  words  :  *'In  trust,  nevertheless,  for 
the  uses  and  purposes  hereinafter  expressed  ;  that  is  to  say,  in  trust  for  the 
support  and  maintenance  of  my  children  not  provided  for,  and  to  have  a 
home  for  them  under  the  supervision  of  my  husband  alone.  In  trust,  al3o, 
that  that  part  or  portion  that  may  be  set  apart  for  each  of  my  daughters 
may  be  made  over  to  trustee  or  trustees  for  each  of  them  and  their  children, 
and  not  subject  to  the  debls  or  contracts  of  said  trustees  or  any  husband 
with  which  any  of  them  now  have  or  may  hereafter  intermarry;  and  in  the 
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event  of  having  no  children,  such  as  have  none  are  authorized  to  devise  it 
in  any  manner  they  think  proper,"— »^.  that  the  title  to  that  portion  of 
the  estate  which  under  this  will,  went  to  a  daughter  of  the  testatrix  and  a 
child  of  this  daughter  who  was  in  life  at  the  time  of  the  execution  of  the 
will,  and  who  survived  the  testatrix,  vested  in  the  daughter  and  this  child 
as  tenants  in  common. 
Upon  a  bill  in  equity  filed  in  1860,  the  executors  of  an  estate  were  removed 
from  their  trust,  and  it  was  thereupon  decreed  that  the  property  in  their 
Hands  be,  by  a  receiver  acting  in  conjunction  with  certain  commissioners, 
divided  among  the  devisees  and  legatees,  and  that  the  receiver  '*do  by  his 
deed  convey  to  and  settle  the  several  portions  of  said  property  delivered  to 
the  femes  covert  [who  were  parties  to  the  bill  ]  upon  a  trustee  or  trustees, 
in  conformity  with  the  provisions  and  directions  in  said  will  contained.*' 
The  decree  adjudicated  nothing  as  to  the  nature  of  the  title  vested  by  the 
will  in  any  of  the  devisees.  The  receiver,  in  pursuance  of  a  division  made 
under  this  decree,  conveyed  to  a  trustee,  for  one  of  the  femes  covert,  a  por- 
tion of  the  property,  and  in  the  deed  recited  that  it  was  made  by  virtue  of 
the  decree,  "and  in  conformity  to  the  last  will  and  testament"  of  the  de- 
ceased, but,  erroneously  constructing  the  will,  undertook  by  the  deed  to 
vest  the  title  to  the  property  thereby  conveyed  in  the  trustee  for  the  use  of 
the  ecstui  que  trust  for  life,  with  remainder  to  such  children  as  she  might 
leave  surviving  her.  Heldt  that  the  receiver  had  no  power  to  convey  ex- 
cept in  conformity  to  the  provisions  of  the  will,  and  therefore  the  deed 
made  by  him,  even  without  a  reformation,  should  not  be  so  construed  as 
to  defeat  the  purpose  of  the  will  in  relation  to  vesting  the  title  to  the 
property  thereby  disposed  of,  and  that  the  only  effect  of  the  deed  was  to 
pass  title  in  accordance  with  the  provisions  of  the  will  itself. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Warren  county. 

Seaborn  Beese,  Judga 

Action  by  H.  A.  McCord,  executrix,  and  another,  against  James 
Whitehead,  to  quiet  titia  A  demurrer  to  the  petition  was  sus- 
tained, and  plaintiffs  bring  error.     Beversed. 

C  R  Miller,  C.  Z.  McCbrd,  and  Harrison  k  Peephs,  and 
H.  Phinizy^  for  plaintiffs  in  error. 

H,  T.  Lewisy  for  defendant  in  error. 

Simmons,  C.  J. — By  a  will  executed  and  probated  in  1854^ 
Mra.  Mary  Ann  Harper  devised  and  bequeathed,  to  the  persons 
named  as  executors  therein,  her  entire  estate,  upon  uses  and  trusts 
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declared  in  the  following  words  ;  "In  trust,  nevertheless,  for  the 
uses  and  purposes  hereinafter  expressed  ;  thatistosav,  in  trust 
for  the  support  and  maintenance  of  my  children  not  provided  for, 
and  to  have  a  home  for  them  under  the  supervision  of  my  husband 
alone.  In  trust,  also;  that  that  patt  or  portion  that  may  be  set 
apart  for  each  of  my  daughters  may  be  made  over  to  trustee  or 
trustees  for  each  of  them  and  their  children,  and  not  subject  to 
the  debts  or  contracts  of  said  trustee  or  any  husband  with  which 
any  of  them  now  have  or  may  hereafter  intermarry ;  and,  in  the 
event  of  having  no  children,  such  as  have  none  are  authorized  to 
devise  it  in  any  manner  they  think  proper/'  At  the  time  of  tlie 
execution  of  the  will,  one  of  the  daughters,  Mrs.  Mary  Ann 
Whitehead,  had  a  child,  James  Whitehead,  who  was  born  in  1852. 
In  1861,  upon  a  bill  filed  by  certain  of  the  daughters  of  the 
testatrix,  a  decree  was  rendered  whereby  the  executors  were  re- 
moved from  their  trust,  and  it  was  decreed  that  the  property  in 
their  hands  be,  by  a  receiver  acting  in  conjunction  with  certain 
commissioners,  divided  among  the  devisees  and  legatees,  and  that 
the  receiver  "do  by  his  deed  convey  to  and  settle  the  several  por- 
tions of  said  property  delivered  to  the  fejues  covert  [who  were 
parties  to  the  bill]  upon  a  trustee  or  trustees,  in  conformity  with 
the  provisions  and  directions  in  said  will  contained."  The  property 
was  divided  accordingly;  and  the  receiver  executed  to  James 
Troup  Whitehead,  the  husband  of  Mary  Ann  Whitehead,  as 
trustee  for  her,  a  deed  reciting  that  it  was  made  by  virtue  of  the 
decree,  "and  in  conformity  to  the  last  will  and  testament"  of  the 
deceased,  and  purporting  to  convey  a  certain  portion  of  the 
property  to  the  trustee  for  the  use  of  the  cestui  que  trust  for  life, 
and  if  she  should  die  leaving  issue,  to  be  divided  among  her 
children  or  the  representatives,  and  in  case  she  should  have  no 
children,  to  devise  it  in  such  manner  as  she  might  see  proper." 
In  1868  the  trustee  sold  this  property,  under  an  order  of  court 
granted  upon  his  ex  parte  petition,  and  executed  to  the  purchaser  a 
deed  which  purported  to  convey  the  title  in  fee  simple.  In  1891, 
Z.  McCord,  a  successor  in  title  to  the  purchaser,  died,  in  possession 
of  the  property ;  and  shortly  thereafter  his  executrix,  Mrs.  Harriet 
A.  McCord,  and  the  Georgia  Building  &  Loan  Association  (to  the 
latter  of  whom  he  had  conveyed  the  land  as  security  for  a  debt). 
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filed  their  petition  in  the  Superior  Court  of  Warren  county  against 
James  Whitehead,  in  which  the  facts  above  stated  were  set  out, 
and  in  whicli  it  was  alleged,  among  other  things,  that  the  plaintifis 
and  their  privies  in  estate  had  been  in  open,  uninterrupted,  con- 
tinuous, peaceable,   and  undisturbed  possession  for  over    thirty 
years  that  their  title  had  been  unimpugned  and  unquestioned  until 
within  the  last  two  years,  when  James    Whitehead  had  set  up  a 
claim  on   his  own    behalf  ;  that  he  sets  up  the  same  under  the 
hahendum  clause  of    the  receiver's  deed,  averring  that  he  is  not 
bound  by  the  sale  under  the  deed  from  his  father,  James  T.  White- 
head, trustee,  above  mentioned;  that  the  receiver's  deed  properly 
construed,  conveyed   an  estate   similar  to   that  devised  by  the 
will  and  not  that  claimed  by  Whitehead;  that  the  devise  created  an 
estate  tail  in  his  mother,  which  by  law  was  converted  into  a  fee 
simple,  or,  if  not  a  fee  simple  in  her,  then  she  and  her  son  took  as 
tenants  in   common   with  the  title  in  said  trustee  to  hold  for  her 
until  it   was  executed  by  the  married  woman's  law  of  1866,  and 
for  James  Whitehead  until  he  reached  his  majority ;  that,  if  Mrs. 
Whitehead  took  as  a  tenant  in  common  with  her  son,  her  in* 
terest  as  such  passed  to  the  purchaser  under  the  trustee's  deed, 
and  the  interest  of  the  son  also  passed  by  the  same  deed,  he  being 
a  minor  at  the  time,  and  represented  by  the  trustee,  and,  if  it  did 
not  pass  thereby,  he  has  long  since  become  barred  ;  and  that  the 
receiver's  deed   is,    in   the  habendum  clause,  in  conflict  with  the 
terms  and  provisions  of  the  will,  in  violation   of  the  order  ap- 
pointing the  receiver,  and  has  never  been  approved  by  the  court 
appointing  him.     It  was  alleged  that  said  claim  of  James  White- 
head disturbed  and  disquieted  the  title  of  the  plaintiffs,  and  cast  a 
cloud  thereon,   and  rendered  the  property  unsalable,  eta     The 
petitioners  prayed  for  the  reformation  of  the  receiver's  deed,  the 
removal  of  the  cloudy  upon  their  title,  and  other  equitable  relief. 
A  demurrer  to  the  petition  was  sustained  by  the  court  below>  upon 
the  ground  that  Mrs.   Whitehead,  the  mother  of  the  defendant, 
took  a  life  estate,   remainder  over  to  the  defendant  should  he 
survive  his  mother.     To  this  ruling  the  plaintiiffs  excepted. 

A  devise  to  a  parent  and  to  his  or  her  children,  there  being  a 
child  in  life  at  the  time  of  the  will  and  at  the  time  of  the  testator's 
death,  creates  an  absolute  estate  in  fee  in  the  parent  and  the  child 
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in  common.  (See  Loyless  v.  Bktckshear,  43  Ga.  327;  Lee  v. 
Tucker^  56  ii  9;  Gliess-GarUy  Co.  v.  Purtell^  47  id.  467;  Emng 
V.  Shropshire,  80  id.  384,  385 ;  7  S.  E.  554 ;  Baird  v.  Brookin^ 
86  Ga.  709 ;  12  S.  E.  981 ;  Mortgage  Co.  v.  Gordon,  95  Ga.  782 ; 
22  S.  E.  706;  3  Jarm.  Wills,  Randolph  &Talcotts  ed.,  1881,  pp. 
174,  180,  and  cases  cited.)  It  was  contended,  however,  that  ''  the 
superadded  words  defining  what  was  to  become  of  the  property 
if  there  were  no  children  imply  a  fee  in  remainder  in  the  children, 
if  any."  Estates  by  implication  are  not  favored,  and  every  con- 
veyance should  be  construed  to  convey  the  fee  unless  a  less  estate 
is  mentioned  and  limited.  "  The  law  inhibits  the  construction  of 
lesser  estates  where  no  words  of  limitation  are  used,  *  *  * 
and  where  no  such  intent  appears  by  clear  and  necessary  words  in 
the  instrument."  Here  we  have  a  will  providing  for  a  daughter 
and  her  child  in  terms  which,  in  the  absence  of  anything  further, 
would  create  in  them  a  fee  simple  estate  in  common  ;  and  this  is 
followed  by  the  grant  of  a  power,  to  such  as  have  no  children, 
to  dispose  of  their  portions  by  will.  Why  this  should  reduce 
the  estate  of  the  daughter  who  had  a  child,  and  that  of  the  child, 
(o  a  life  estate  in  the  daughter,  with  remainder  to  the  child,  we 
are  unable  to  sea  In  support  of  the  contention  above  stated,  we 
were  referred  by  counsel  to  the  following  cases :  Benton  v.  Pat- 
terson (8  Ga.  146  );  Kemp  v.  Daniel  (id.  885  );  Carlton  v.  Price  (10 
id.  495  );  Jones  v.  Jones  (20  id.  699) ;  Burton  v.  Black  (30  id.  638) ; 
Wetter  v.  Press  Go,  (75  id.  540);  Brag  v.  McOinty  (94  id.  192; 
21  S.  K  284)b  In  each  of  these  cases,  however,  the  will  expressly 
provided  for  a  remainder  or  other  limitation  over.  At  the  time 
the  will  now  before  us  was  executed,  it  was  quite  common,  in 
view  of  the  restrictions  which  the  law  then  placed  upon  married 
women,  to  annex  to  the  devise  of  an  estate  in  fee  to  a  woman  the 
power  to  dispose  of  it  by  will ;  and,  so  far  from  operating  as  a 
limitation,  this  was  not  only  consistent  with,  but  was  regarded  as 
indicative  of,  an  intention  to  create  an  estate  in  fee  (See  Cook 
V.  Tfafttfr,  15  Ga.  458 ;  WeUer  v.  Walker,  62  id.  144.)  In  4  Kent 
Com.  319,  it  is  said  :  **  If  an  estate  be  given  to  a  person  gen- 
erally or  indefinitely,  with  a  power  of  disposition,  it  carries  a  fee, 
unless  the  testator  gives  to  the  first  taker  an  estate  for  life  only, 
and  annexes  to  it  a  p)wer  of  disposition  of  the  reversion."     Nor 
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caa  any  implicjition  that  less  than  a  fee  is  given  to  the  daughl^rs 
having  children  be  drawn  from  the  fact  that  the  power  to  devise 
is  given  only  to  such  as  have  no  children.  The  reason  for  this 
omission  in  the  case  of  such  as  have  children  is  explained  by  the 
fact  that  in  tlie  part  or  portion  set  apart  to  such  a  daughter  and 
her  children  the  children  had  an  interest  which  their  mother  could 
not  devise.  We  think  it  is  apparent  from  the  language  of  the 
will  that  the  testatrix  intended  to  provide  directly  for  her  grand- 
children, as  well  as  her  daughters,  and  that  her  grandson  James 
Whitehead,  who,  as  we  have  already  said,  was  in  life  at  the  date 
of  the  will,  took  an  estate  in  common  with  his  mother. 

2.  The  decree  rendered  on  the  bill  filed  in  1860  adjudicated 
nothing  as  to  the  nature  of  the  title  vested  by  the  will  in  any  of 
the  devisea     It  provided  simply  for  the  removal  of  the  executors 
from  their  trust,  and  that  the  property  in  their  hands  be  divided 
by  the  receiver  and  certain  commissioners,  and  that  the  receiver 
'*do  by  his  deed  convey  the  title  and  settle  the  several  portions  of 
said  property  delivered  [not  "devised,"  as  stated  in  the  argument 
for  the  defendant  in  error]  to  the  femes  covert  [who  were  parti^ 
to  the  bill]  upon  a  trustee  or  trustees,  in  conformity  with  the  pro- 
visions  and  directions   in   said   will  contained."     The  receiver, 
therefore,  in  conveying  the  property  to  the  trustee,  had  no  power 
to  depart  in  any  respect  from  the  will  itself;  and  the  receivers 
deed,  which  recites  upon  its  face  that  it  is  made  by  virtue  of  the 
decree,  and  "in  conformity  with  the  last  will  and  testament  of  the 
deceased,"  is  to  be  construed  in  conformity  therewith,  and  not  so 
as  to  defeat  the  purpose  of  the  will  in  relation  to  the  vesting  of  the 
title  to  the  property  thereby  disposed  of.     The  deed  was  merely  a 
ministerial  act,  and  is  to  be  referred  to  the  power  under  which  it 
was  executed,  and  could  have  no  validity  in  so  far  as  it  departed 
from  the  terms  of  the  power.     Its  legal  effect,  therefore,  was  to 
pass  the  title  in  accordance  with  the  provisions  of  the  will  itself. 
The  error  appearing  upon   the  face  of  the  instrument  itself,  the 
question   is   not  one  of  mistake,    but  of  construction,   and  re- 
formation is  unnecessary.     The  interest  of  the  defendant  in  the 
land  conveyed   by  the   receiver's  deed  being  therefore  an  estate 
in   common,    his   right   to   recover  the  same   was   barred    long 
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before  the  petition  in  this  case  was  filed.     {Edwards  v.  Worleyj  70 
Ga.  667 ;  Lee  v.  Ogden,  83  id.  325;  10  S.  E.  349;  Cain  v.  FurloWy 
48  dsL  674.) 
Judgment  reversed. 


Anderson  et  al.  vs.  Bell  et  al. 

[140  Ind.  874 ;  80  N.  E.  Rep.  785.] 

Half-blood  heirs — Construction  of  sTATUTsa 

The  Revised  Statutes  of  Indiana  provide  that  in  all  cases  of  intestacy,  where 
both  the  father  and  the  mother  are  dead,  the  brothers  and  sisters  of  the 
deceased  who  survive  him,  and  the  descendants  of  those  brothers  and 
sisters  that  are  dead  shall  take  the  inheritance.  Other  statutes  provide 
that  kindred  of  the  half  blood  shall  be  treated  equally  with  those  of  the 
whole  blood.  And,  it  was  therefore  held,  that  descendants  of  the  half 
blood  were  entitled  to  the  same  rights  in  the  inheritance  with  those  of  the 
whole  blood. 

It  is  an  universal  rule  of  construction  without  an  exception  that  in  enacting 
statutes  the  legislature  will  be  presumed  to  have  acted  with  reference  to 
the  construction  given  to  former  statutes  couched  in  substantially  the  same 
language,  and  that  they  used  the  words  in  that  sense. 

Appeal  from  a  judgment  of  the  Circuit  Court  held  in  and  for 
the  county  of  Carroll. 

Hon.  A.  W.  Reynolds,  Presiding  Judge. 

John  H.  Oould  and  George  R  Eldridge,  for  appellants. 

McChnneU  Jt  Jenkins  and  L.  D.  Boyd,  for  appelleea 

McCabe,  C.  J. — A  part  of  the  appellees  sued  a  part  of  the  ap- 
pellants for  a  partition  of  certain  real  estate  in  Carroll  county, 
making  the  other  appellees  defendants,  and  the  other  appellants 
coplaintiflfs,  with  themselves.  Upon  the  issues  formed  there  was 
a  trial  by  the* court  without  a  jury,  and  at  the  request  of  both 
parties  the  court  made  a  special  finding  of  the  facts,  and  stated  its 
conclusions  of  law  thereon.     The  conclusions  of  law  are  assigned 

for  error. 
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As  shown  by  the  facts,  John  B.  Anderaon  died  testate  on  the 
1st  day  of  June,  1870,  owner  in  fee  simple  of  the  real  estate  in 
controversy  in  this  action.     Margaret  Anderson,  a  daughter  of 
said  John  B.,  by  his  second  wife,  died  intestate,  August  27, 1880, 
owner  in  fee  simple  of  said  real  estate,  which  she  had  received  by 
devise  from  her  father,  John  B.     That  she  left  surviving  her  no 
father,  no  mother,  no  husband,  and  no  children,  or  their  descend- 
ants.    Robert  Anderson,  who  died  long  previous  to  the  death  of 
said  Margaret,  was  a  son  of  said  John  B.  Anderson,  by  his  first 
wife,  and  consequently  was  a  half  brother  of  the  said  Margaret 
Anderson,  of  the  blood  of  the  common  ancestor,  John  B.  Ander- 
son; Robert  left  surviving  him  his  half-sister  Margaret,  and  several 
children,  appellees  herein,  who  in  this  action  claim  that  they  are 
of  the  blood  of  John  B.  Anderson,  and  are  kindred  of  the  half 
blood  to  Margaret,  and,  as  descendants  of  Margaret's   deceased 
half-brother,  inherit    Robert's   interest   in   Margaret's   said    real 
estate.     And  the  trial  court  so  held.     This  presents  the  principal 
legal  question  in  the  case,  viz.,  do  the  descendants  of  kindred  of  the 
half  blood  inherit  equally  with  the  kindred  of  the  whole  blood? 
The  solution  of  the  question  rests  upon  the  statute  law  of  Indiana, 
for  the  law  of  descent  is  a  matter  which  each  state  must  regulate 
for  itself.     {Cojpt  v.  Cope,  137  U.  S.  682 ;  11  Sup.  Ct  222.)    Con- 
sidering  the  legislation  chronologically,  we  find  that  the  ordinance 
of  congress  of  July  13,  1787,  provided  rules  of  inheritance  in  the 
territory  of  which  the  state  of  Indiana  was  formed,  and  it  was 
therein  provided  that  there  should,  *Mn  no  case,  be  a  distinction 
between  kindred  of  the  whole  and  half  blood,  and  that  such  law 
should  **  remain  in  full  force  until  altered  by  the  legislature  of  the 
district"     (Rev.  St  1843,  p.  20.)     The  second  section  of  the  act 
to  regulate  descents,  approved  January  2,  1817  (the  first  enact- 
ment by  the  state),  provided  generally  that  "  brothers  and  sisters 
of  such  deceased  person  dying  intestate,  and  their  descendants/' 
shall  inherit  equally.     (Laws  Ind.  1818,  p.  183;   Rev.  Laws  Ind. 
1824,  p.  154.)  The  next  act  regulating  descents  was  that  of  January 
29,  1831,  and  there  was  no  change  in  this  respect  '(Hev.  St  1831, 
p.  208,  §  2.)     The  act  of  February  17,  1838  (section  2),  provided 
that  "  if  there  be  no  father  or  mother,  then  the  whole  shall  be 
equally  divided  among  the  brothers  and  sisters,  or  their  descend- 
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anta"  And  "  that  half  brothers  or  sisters,  or  their  descendants 
shajl,  if  there  be  brothers  or  sisters  or  their  descendants  alive,  in- 
herit, each  to  the  amount  of  one-half  the  share  of  each  full  brother 
or  sister  or  their  descendants  alive,  then  the  half  brothers  or  sis- 
ters, or  their  descendants  shall  inherit  in  the  same  way  as  if  they 
were  full  brothers  or  sisters,  or  their  descendants.''  (Be v.  St. 
1888,  p.  236,  §  2.)  By  the  statute  of  1843,  "  kindred  of  the  half 
blood,  and  their  descendants,  shall  inherit  equally  with  those  of 
the  whole  blood  in  equal  degree  of  consanguinity  to  the  intestate." 
(Rev.  St  1843,  p.  436,  §  114.)  And  such  was  the  law  until  1852, 
when  the  law  now  in  force  was  enacted,  and  is  section  2472  of  the 
Revised  Statutes  of  1881  (Burns's  Rev.  St  1894,  §  2627). 

It  is  contended  by  the  appellants'  learned  counsel  that  the  re- 
vision of  1852,  which  has  been  carried  forward  into  that  1881, 
made  a  change  in  the  rule  of  inheritance,  as  to  kindred  of  the  half 
blood,  so  that,  since,  no  kindred  of  the  half  blood  can  inherit  un- 
less they  are  brothers  or  sisters  of  the  half  blood.  It  is  conceded 
that  all  kindred  of  the  half  blood — that  is  brothers  and  sisters  of 
the  half  blood,  and  their  descendants — could  inherit  equally  with 
those  of  the  whole,  in  this  state,  from  the  organization  of  the  terri- 
tory under  the  ordinance  of  1787  up  to  the  revision  of  1852,  be- 
cause the  previous  statutes  provided,  or  had  been  construed  to 
mean,  that  kindred  of  the  half  blood,  and  their  descendants, 
should  inherit  equally  with  those  of  the  whole  blood,  and  that 
the  provision  in  favor  of  the  descendants  of  the  half  blood  was 
omitted  from  the  revision  of  1852.  It  is  contended  that  such 
omission  evinced  an  intent  to  limit  the  inheritance  of  the  half- 
blood  kindred  to  half-brothers  and  half-sisters,  and  to  cut  off  their 
descendants.  In  short,  it  is  contended  that  a  descendant  of  a  half- 
blood  brother  or  sister  is  not  kindred  of  the  half  blood,  and  hence 
can  not  inherit  until  the  legislature  restores  the  provision  in  favor 
of  the  descendants  of  the  kindred  of  the  half  blood. 

The  solution  of  the  question  thus  raised  depends  upon  the 
proper  construction  of  sections  2470,  2472,Rev.  St  1881  (Burns's 
Rev.  St  1894,  §§  2625,  2627.)  Counsel  concede  that  these  two 
sections  must  be  construed  together,  and,  as  we  may  properly  say^ 
they  ought  to  be  conatrued  as  if  they  were  but  one  and  the  same 
section.     And  yet  counsel,  having  made  that  concession,  proceed 
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to  build  up  their  whole  theory  on  the  absence  of  the  words  **tbcir 
descendants"  from   the  latter  section.     Tlie  first  section  abcve 
provides  that  "if  there  be  neither  father  nor  mother,  the  brothers 
and  sisters  of  the  intestate  living,  and  the  descendants  of  such  as 
are  dead  shall  take  the  inheritance  as  tenants  in  common."     Coun- 
sel assume,  as  a  foregone  conclusion,  that  the  language  of  the 
section  above  quoted  excludes  brothers  and  sisters  of  the  half- 
blood.     If  they  are  right  in  this,  the  court  erred  in  its  conclusions 
of  law.     But,   if  they  are   wrong,    then   the  court  did  not  err. 
The  statute  uses  the  words  ^^brotbers  and  sisters"  without  qualifi- 
cation or  restriction.      Webster  defines  the  word  "brother"  to 
mean  a  male  person  who  has  the  same  father  and  mother  with 
another  person,  or  who  has  one  of  them ;  and  the  word  "sister,"  as 
a  female  who  has  the  same  parents  with  another  person,  or  who 
has  one  of  them  only.     This  meaning  of  the  words  "brothers" 
and  "sisters"  was  adopted  by  this  court  in  construing  a  similar 
statute  fifty-five  years  ago,  in  Clai-k  v.  Sprague  (5  Blackf.  412,  418). 
This  court  there  said,  at  pages  414,  415,  that:     "Our  statute  of 
descents  and  distribution  makes  no  reference  to  the  first  pur- 
chaser.    That  statute,  or  so  much  of  it  as  is  applicable  to  the 
present  case,  is  as  follows,  viz.:  That  the  real  and  personal  estate 
of  any  person  dying  intestate  shall  descend  to  his  or  her  children 
or  their  descendants,  in  equal  parts.     That  is,  to  the  children  of  a 
deceased  child,  the  share  of  their  deceased  parent;  if  there  be  no 
children,  nor  their  descendants,  then  to  their  father:  and,  if  there 
be  no  father,  then,  in  equal  parts,  to  the  mother,  brothers,  and  sis- 
ters of  such  deceased  person  dying  intestate,  and  to  their  descend- 
ants.    (Rev.  St.  1831,  p.  207.)    In  construing  this  statute,  we  are 
trammeled  by  no  artificial  rulesL     The  only  question  is  whether 
the  terms  ^brothers  and  sisters*  necessarily  exclude  brothers  and 
sisters  of  the  half  blood.     It  is  manifest  that  there  is  not  in  the 
statute  any  legislative  intention  expressed  to  exclude  the  half 
blood.     If  it  is  excluded,  then,  it  is  from  general  principles  of  law^ 
not  from  any  positive  enactment     According  to  the  uniform  con- 
struction which  the  English  statute  of  distributions  has  received, 
especially   since   the   decision  of  the  case  of    Crooke  v.  Watt  (2 
Vern.  124),  a  brother  of  the  half  blood  is  a  brother,  within  th;^ 
meaning  of  the  law.     That  statute  directs  that  the  peraonal  estate 
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of  an  intestate,  under  certain  circumstances,  shall  be  distributed 
among  the  next  of  kin  in  equal  degree.  When  the  next  of  kin 
are  brothers  and  sisters,  no  distinction  is  made  between  those  of 
the  whole  and  half  blood.  Being  related  to  the  intestate  by 
blood,  the  half  blood  as  well  as  the  whole  blood  are  within  the 
degree  mentioned  in  the  statute.  And  in  Tracy  v.  Smith  (2  Lev. 
173),  it  is  said  that  a  brother  for  the  half  blood  is  a  'brother'  as 
well  as  a  brother  of  the  whole  blood.  The  construction  given  to 
that  statute  shows  that,  except  where  an  artificial  rule  of  evidence 
has  been  introduced  for  a  special  purpose,  the  word  'brother*  does, 
by  law,  mean  as  well  a  brother  of  the  half  as  of  the  whole  blood. 
Following  that  construction,  and  applying  the  same  rules  to  the 
construction  of  our  statute,  we  think  the  right  of  the  complainants 
to  participate  in  the  distribution  of  the  personal  estate  of  their 
deceased  brother  is  clearly  established.  And  so  we  think  they 
are  also  entitled  to  a  partition  of  the  real  estate  of  the  deceased. 
*  *  *  In  deciding  the  question  before  us,  we  are  aided  by  a  few 
decisions  which  have  been  made  in  the  courts  of  our  own  country. 
Iw  the  case  of  Oardner  v.  Collins  (3  Mason,  398 ;  Fed.  Cas.  No.  5, 
223),  a  statute  of  Rhode  Island,  which,  except  that  it  is  exclusivly 
a  statute  of  descents,  is  in  almost  all  other  respects  similar  to  our 
statute  of  1831,  came  under  consideration.  The  teims  of  the 
statute  are:  'When  any  person  having  title  to  any  real  es- 
tate of  inheritance  shall  die  intestate  as  to  such  estate,  it 
shall  descend  and  pass  in  equal  portions  to  his  or  her  kin- 
dred in  the  following  course :  To  his  or  her  children,  or  their 
descendants,  *  *  *  then  to  the  father  of  such  intestate ;  if 
there  be  no  father,  then  to  the  mother,  brothers  and  sistei-s  of  such 
intestate,  and  their  descendants  or  such  of  them  as  there  be,'  etc. 
(Rev.  Laws  1822,  p.  222.)  The  action  was  ejectment,  and  wus 
brought  to  recover  an  estate  which  the  plaintiff  claimed  as  a 
brother  of  the  intestate,  of  the  half  blood,  and  the  defendants 
claimed  the  same  as  heirs  of  the  whole  blood.  Judge  Stoky,  in 
commenting  upon  the  fourth  paragraph  of  the  statute  above 
notice<],  said:  'The  question  is  whether  brothers  and  sisters  of  the 
half  blood  are  not  within  the  purview  of  this  clause.  Unless  the 
coart  can  say  that  brothera  and  sisters  of  the  half  blood  are  not 
brothers  and  sisters,  in  the  general  sense  of  the  law,  it  is  impossi- 
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ble  to  doubt  the  title  in  this  case.  The  statement  of  the  propo- 
sition carries  its  own  answer.  Brothers  and  sisters  ot  the  half 
blood  are  recognized  by  law  as  of  kin  in  the  degree  of  brothers 
and  sisters,  and  as  the  act  contains  no  qualification  as  to  whole  or 
half  blood,  the  words  must  be  taken  in  their  common  and  usual 
sense.'  The  same  case  was  afterwards  taken  to  the  Supreme 
Court  of  the  United  States,  where  the  plaintiff  had  judgment 
(2  Pet  5&)  In  the  case  of  Sheffield  v.  Lavering  (12  Masa  490),  the 
same  determination  was  made.  By  a  statute  of  Massachusetts  for 
the  settlement  and  distribution  of  intestate  estates,  it  was  enacted 
that  the  real  estate  of  the  intestate,  when  he  shall  leave  no  issue, 
shall  descend  to  his  father ;  if  no  issue  nor  father,  it  shall  descend, 
in  equal  shares,  to  his  mother,  if  any,  and  to  his  brothers  and  sis- 
ters ;  if  no  issue,  father,  brother,  nor  sister,  it  shall  descend  to  his 
mother,  if  any  ;  but,  if  no  mother,  then  to  his  next  of  kin  in  equal 
degree.  The  plaintiff  demanded  one-fifth  of  the  estate  of  which 
the  intestate,  Mary  Marsh,  died  seized  ;  and  the  question  before  the 
court  was  whether  a  brother  or  sister  of  the  half  blood  could  claim 
as  heir  to  Mary  Marsh,  or  whether  the  whole  of  her  estate  de- 
scended  to  her  mother.  The  court  admit  that  this  could  not  be 
made  a  question  at  the  common  law,  but  that  the  rules  governing 
the  descent  and  distribution  of  real  and  personal  estate  have  gener- 
ally been  alike  in  their  courts,  depending  wholly  on  the  statutes 
of  that  commonwealth.  The  judicial  construction  of  the  English 
statute  oE  distribution  was  adopted  by  the  court,  and  judgment 
given  for  the  demandant  From  the  tertns  of  our  statute,  there- 
fore, as  well  as  from  the  construction  given  by  other  courts  to 
statutes  of  similar  import,  we  are  of  opinion  that  brothers  and  sis- 
ters of  the  half  blood  are  not  excluded  by  the  act  of  1831,  but 
that  the  words  'brothers*  and  'sisters'  include  as.  well  brothers  and 
sisters  of  the  half  blood  as  of  the  whole  blood." 

It  thus  appears  that  at  the  time  of  the  enactment  of  the  statute 
of  descents  of  1852,  and  continued  in  force  to  the  present  time, 
the  words  ''brothers"  and  "sisters,"  used  in  a  statute  of  descents, 
had  a  judicial  construction  so  as  to  include  by  them  as  well  broth- 
ers and  sisters  of  the  half  as  of  the  whole  blood.  It  is  a  universal 
rule  of  construction,  without  an  exception,  that  in  enacting  stat- 
utes the  legislature  will  be  presumed  to  have  acted  with  reference 
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to  the  construction  given  to  former  statutes  couched  in  substan* 
tially  the  same  language,  and  that  they  used  the  words  in  that 
sensa  {State  v.  Swope,  7  Ind.  91 ;  Wiggins  v.  Keizer,  6  id.  262 ; 
Broseev.  State^  5  id.  75;  Bowman  v.  Cbnn,  8  id.  58;  Oarrigua  v. 
Boards  89  id.  78 ;  Indianapolis^  B.  <t  W.  Ry,  Co.  v.  Boards  e(c,^  id, 
215;  Endl.  Interp.  St.  p.  12;  Suth.  St  Const  p.  546,  §  424.) 

It  follows  that  the  provision  quoted  from  section  2470,  Eev.  St^ 
1881  (§  2625,  Rev.  St  1894),  casting  the  descent  upon  the  broth- 
ers and  sisters  of  the  intestate  living,  and  the  descendants  of  such 
as  are  dead,  includes  as  well  brothers  and  sisters  of  the  half  blood, 
and  their  descendants,  as  those  of  the  whole  blood,  unless  this 
meaning  is  in  some  way  controlled  or  modified  by  some  other  sec- 
tion. Suth.  St  Const  section  238,  says  that  '^one  who  contends 
that  a  section  of  an  act  must  not  be  read  literally  must  be  able  to 
show  one  of  two  things, — either  that  there  is  some  other  section 
which  cuts  down  or  expands  its  meaning,  or  else  the  section  itself 
is  repugnant  to  the  general  purview."  There  is  no  claim  that  the 
section  referred  to  is  repugnant  to  the  purview.  But  it  is  as- 
sumed by  appellants^  learned  counsel  that  the  only  provision  for 
kindred  of  the  half  blood  is  made  by  section  2472,  Rev.  St  1881 
(1  Burns's  Rev.  St  1894,  §  2627)  and,  as  it  omits  descendants  of 
the  half  blood,  none  of  the  kindred  of  the  half  blood  can  inherit, 
but  half-brothers  and  half-sisters.  It  provides  that :  "Kindred  of 
the  half  blood  shall  inherit  equally  with  those  of  the  whole  blood; 
but  if  the  estate  shall  haye  come  to  the  intestate  by  gift,  devise,, 
or  descent  from  any  ancestor;  those  only  who  are  of  the  blood  of 
such  ancestor  shall  inherit;  provided,  that  on  failure  of  such  kindred 
other  kindred  of  the  half  blood  shall  inherit  as  if  they  were  of  the 
whole  blood."  It  is  to  be  observed  that  the  principal  object  and  pur- 
pose of  this  section,  as  appellants^  learned  counsel  contends,  are  to 
limit  the  right  of  inheritance  by  kindred  of  the  half  blood.  But 
the  limitation  is  not  in  the  direction  of  confining  the  right  of  in- 
heritance exclusively  to  the  half-brothers  and  half-sisters,  as  con- 
tended by  appellants ;  but  it  is  to  limit  the  right  to  those  of  the 
half  blood  only  who  are  .of  the  blood  of  the  ancestor  from  whom 
the  estate  shall  have  come  to  the  intestate  by  gift,  devise,  or  de- 
scent, if  there  are  anv  such  half  blood  kindred  or,  rather,  to  ex- 
clude from  such  inheritance  kindred  of  the  half  blood  who  are 
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not  of  the  blood  of  the  ancestor,  where  there  are  other  kindred  of 
the  half  blood  who  are  of  the  blood  of  the  ancestor.     In  Robertson 
V.  Barrell  (40  Ind.  328),  this  court  construed  this  section  as   if  it 
read  as  follows:  "Kindred  of  the  half  blood  shall  inherit  equally 
with  those  of  the  whole  blood ;  but  if  the  estate  shall    have  come 
to  the  intestate  by  gift,  devise,  or  descent,  from  anj  ancestor,  those 
kindred  of  the  halt  blood  only  who  are  of  the  blood  of   such  an- 
cestor shall  inherit;  provided,  that  on  failure  of  such  kindred  of 
the  half  blood  having  the  blood  of  such  ancestor,  other  kindred  of 
the  iialf  blood  shall  inherit  as  if  they  were  of  the  whole  blood/' 
From  the  organization  of  the  state  to  the  enactment  of  the  statute 
under  consideration,  kindred  of  the  half  blood  inherited  equally 
with  those  of  the  whole,  without  limitation  or  qualification.      This 
section  put  a  limit  or  qualification  upon   that  rule,  and  excluded 
the  half  blood  kindred  only  where  they  were  not  of  the  blood  of 
the  ancestor  from  whom  the  estate  came  by  gift,  devise,  or  descent 
to  the  intestate,  where  there  were  half-blood  kindred  of  the  blood 
of  the  ancestor.     As  before  observed,  that  was  the   principal  ob- 
ject of  that  section.     But  this  section  would   be  practically  mean- 
ingless, if  section  2625,  Rev.  St  1894  (§  2470,  Rev.  St  1881), 
were  left  out     It  is  only  by  looking  to  that  section — providing 
as  it  does,  for  the  mheritance  by  brothers  and   sisters  living  and 
tiie  descendants  of  such  as  are  dead,  and  carrying  its  provisions  into 
force — that  the  section  under  consideration  can  be  given  any  oper- 
ation  whatever.     If  there  were  no  provision  for  inheritance  by 
brothers  and  sisters,  the  provision  in  favor  of  kindred  of  the  half 
blood  would  be  an  idle  fulmination  of  worda     So  we  must  look 
to  both  sections  to  get  the  meaning  of  either,  as  though  both  sec- 
tions formed  and  were  but  ona     And  thus  the  provision  in  sec- 
tion  2627,  Rev.  St  1894  (§  2472,  Rev.  St  1881),  that  the  brothers 
and  sisters  of  the  intestate,  and  the  descendants  of  such  as  are  dead, 
shall  take  the  inheritance — meaning,  as  we  have  seen,  brothers 
and  sisters  of  the  half  blood,  and  their  descendants,  as  well  as 
those  of  the  whole  blood, — may  be  looked  to  in  determining  the 
ecope  and  meaning  of  the  phrase,  "kindred  of  the  half  blood  shall 
inherit  equally  with  those  of  the  whole  blood,"  in  section  2827, 
Rev.    St    1894  (§  2472,   Rev,   St    1881).     If  the  two  sections 
were  one  and  the  same  section,  no  one  could  doubt  that  the 
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phrase,  "brothers  and  sisters  of  the  intestate  and  the  descendants 
of  such  as  are  dead,"  would  all  apply  to  the  kindred  of  the  half 
blood  mentioned  later  on  in  the  section,  especially  as  that  part  of 
the  section  is  silent  as  to  whether  the  descendants  of  the  kindred 
of  the  half  blood  that  are  dead  are  to  inherit:  and  it  is  practically 
conceded  by  the  learned  counsel  for  appellants  that  the  two  sec- 
tions should  be  construed  as  one  section.  And  that  is  true,  be- 
cause the  latter  section  is  practically  inoperative  without  the  other. 
Thus  construing  the  two  sections,  it  is  provided  that  kindred  of 
the  half  blood,  and  the  descendants  of  those  that  are  dead,  shall 
inherit  equally  with  those  of  the  whole  blood,  subject  to  the  limi- 
tations and  qualifications  specified  in  the  latter  part  of  said  sec- 
tion 2627,  Rev.  St  1894  (§  2472,  Rev.  St  1881).  We  therefore 
hold  that  the  descendants  of  the  half-blood  brothers  and  sisters  in- 
herit equally  with  those  of  the  half  blood.  It  follows  [that .  the 
court  did  not  err,  in  its  conclusions  of  law. 
The  judgment  is  affirmed. 


The  English  rules  or  canons  of  inheritance  are  of  feudal  origin  and  growth, 
and  in  their  most  essential  features  have  been  universally  rejected  in  the 
United  States.  Each  ntate  has  adopted  its  own  rules  regulating  the  descent  of 
real  property,  and  while  they  differ  materially  as  to  details  in  the  several 
states,  they  will  in  the  main  be  found  to  be  the  converse  of  those  which  have 
obtained  in  England.  Thus  the  principles  of  primogeniture  among  males,  the 
preference  of  males  to  females,  the  exclusion  of  the  lineal  descent  of  the  in- 
heritance, arid  the  entire  exduHoii  of  the  half  blood,  have  generally  been  re- 
jected as  inconsistent  with  and  unsuited  to  the  character  and  policy  of  the  differ 
ent  state  governments.  Nor  is  it  required,  in  ascertaining  who  is  heir,  that 
search  be  made  for  the  first  purchaser  and  that  his  blood  be  traced  to  the 
claimant.  Generally  property  descends  to  the  next  of  kin  of  the  deceased 
owner ;  lineal  descendants  share  equally  per  capita,  if  they  stand  In  equal  de- 
gree to  the  common  ancestor  ;  if  in  different  degrees,  they  inherit  per  stirpes; 
where  lineal  descendants  fail,  lineal  ancestors  are  preferred  to  collateral 
branches  ;  but  the  ascending  line,  after  parents,  is  postponed  to  the  collateral 
line  of  brothers  and  sisters ;  in  some  of  the  st€Uesno  essential  distinction  is  made 
betieeen  claims  of  the  whole  and  of  Vie  half  blood  ;  in  other  states  v^  preference  is 
given  to  the  whole  Uood,  hut  in  none  of  them  is  the  half  blood  whoUy  excluded,  Th^ 
above  are  given  as  a  few  of  the  general  features  common  to  the  laws  of  de- 
scent in  the  several  states,  leaving  the  statutes  of  the  particular  states  to  be 
consulted  as  it  respects  details  and  points  of  variance.  (See  Boone  on  Real 
Property,  citing  4  Kent's  Com.  886,  412  ;  Bogert  v.  Furman,  10  Paige,  496  ; 
Vol.  1—69 
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Sweezey  v.  Willis,  1  Bradf.  496.  See  Haven  v.  Poster,  9  Pick.  127 ;  Watkias 
V.  Holman,  16  Pet.  68  :  Kean  v.  Hoffeckcr,  2  Harr.,  Del.,  108 ;  29  Am. 
Dec.  836 ;  Parker  v.  Nims,  2  N.  H.  460 ;  BoUermaQ  v.  Blake,  24  Hun,  87; 
Watson  V.  Hill,  1  McCord,  161 ;  4  Kent's  Cora.  411,  412.  Compare  Lewis 
V.  Claiborne,  5  Yerg.  869;  Armington  v.  Armington,  28  Ind.  74 ;  Cook  v. 
Hammond,  4  Mason,  484.  Compare  Dosey  v.  Budd,  21  Md.  489;  Chirac 
V.  Reinecker,  2  Pet.  625;  Curtis  v.  Hewins,  11  Mete.  294 ;  Cozz^^ns  v.  Joslin, 

1  R.  I.  122;  Hart's  Appeal,  8  Pa.  St.  82;  Betts  v.  Wert,  8  Md.  Ch.  118; 
Brown  v.  Burlington,  5  Sandf.  418;  Peacock  v.  Smart,  17  Mo.  402;  Greenlee 
V.  Davis,  19  Ind.  60;  Beebee  v.  Grifflng,  14  N.  Y.  285.)  In  no  sense  are  hus- 
band and  wife  next  of  kin  to  one  another.  (Townaend  v.  Raddiffe,  44  IlL 
446;  4  Kent's  Com.  890,  891;  Dutoit  v.  Doyle,  16  Ohio  St.  400;  Hyatt  v.Pugs- 
Jey,  88  Barb.  873;  McCracken  v.  Rogers,  6  Wis.  278;  4  Kent's  Com.  891.  And 
see  Brenneman's  Appeal,  40  Pa.  St.  115  ;  La.  Civ.  Code.  art.  882.  See 
Kelsey  v.  Hardy,  20  N.  H.  479.)  The  rule  is  otherwise  under  the  New  York 
Revised  Statutes.  (1  R.  S.  752,  sec.  16.)  But  it  is  laid  down  as  a  gen- 
eral rule  in  the  American  law  of  descent,  that  grandparents  take  the  estate 
before  uncles  and  aunts,  as  being  nearer  of  kin  to  the  intestate,  according  to 
the  computation  of  the  civil  law.  (4  Kent's  Com.  407;  Quinby  v.  Higsrins,  14 
Me.  409.)  According  to  the  New  York  statute  of  descents  the  father  inherits 
the  whole  estate  of  his  intestate  son,  unmarried  and  dying  without  issue,  un- 
less the  inheritance  came  to  the  intestate  on  the  part  of  his  mother,  in  which 
case  the  father  takes  only  a  life  estate.  (Morris  v.  Ward,  86  N.  Y.  687.  See 
Torrey  ▼.  Shaw,  8  Edw.  Ch.  856.)  Descent  between  brother  and  sister  is  im- 
mediate, notwithstanding  the  alienage  of  the  parent.  (Bradley  v.  Dwight.  62 
How.  Pr.  802;  Sheffield  v.  Lovering,  12  Mass.  400;  Alston  v.  Alston,  7  Ired. 
172;  Moore  v.  Abernathy,  7  Blackf.  442  ;  Hatch  v.  Hatch,  21  Vt.  450  ;  Tyson 
v.  Postlethwaite,  13  111.  782  ;  Nichol  v.  Cupree,  7  Verg.  415  ;  Baker  v.  Heis- 
kell,  1  Cold.  641;  Gardner  v.  Collins,  8  Mason,  898;  2  Pet.  58;  Whitcomb  v. 
Reid,  81  Miss.  567;  Scott  v.  Terry,  87  id.  65;  Petty  v.  Mailer,  15  B.  Monr. 
591;  Lee  V.  Smith,  18  Tex.  141.  And  see  Walker  v.  Dunshee,  88  Pa.  St. 
430;  Stewart  v.  Jones,  8  GilL  &  J.  1.    See  abstract  of  statute  rules  of  descent, 

2  Greenl.  Cruise,  171;  2  Washb.  Real  Prop.  417.    See  Rice's  Am.  Probate 
Law,  91.) 
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Carey  et  al,  vs.  Monroe  et  al. 

[Prerogative  Court  of  New  Jersey,  85  Atl.  Rep.  456;  September  14, 1896] 

Eight  of  widow  to  statutory  reservation  —  Executors 
AND  ADMINISTRATORS— Exceptions  to  account — Probate 

PRACTICE. 

The  "family"  of  a  decedent  does  not  take  title  to  the  reservation  which  is  con- 
templated in  the  fifty-second  section  of  the  Orphans'  Court  act  (Revision, 
p.  762)  until  selection  shall  be  made  as  the  statute  requires. 

Where,  by  his  will,  a  decedent  has  directed  the  payment  of  his  debts,  and  has 
bequeathed  and  devised  the  entire  remainder  of  his  estate,  a  reservation 
under  the  fifty-second  section  of  the  Orphans'  Court  act  will  confiict  with 
the  will,  and  hence  can  not  be  had. 

An  exception  to  the  account  of  executors  must  make  objection  to  the  justness 
of  the  hccount  in  charge  or  discharge,  and  not  merely  seek  the  recovery  of 
a  demand  from  the  estate. 
(Syllabus  by  the  Court.) 

Appeal  from  Orphans'  Coart,  Passaic  county. 
Hopper,  Judga 

Exceptions  filed  by  Jennings  A.  Monroe  and  Laura  J.  Fran- 
cisco, executor  and  executrix  of  Sarah  Ann  Carey,  deceased,  to 
the  account  of  George  Carey  and  James  Montross,  executors  of 
James  Carey,  deceased,  were  sustained,  and  from  the  decree  sus- 
taining them  the  accountants  appeal.     Keversed. 

James  Carey,  while  residing  with  his  wife  in  Passaic  county, 
on  the  28th  of  April,  1892,  died  testate.  By  his  will,  which  was 
dated  three  days  before  his  death,  he  directed  his  executors  to  pay 
his  debts  and  funeral  expenses,  gave  to  two  grandchildren  each 
fifty  dollars,  devised  and  bequeathed  the  remainder  of  his  estate, 
real  and  personal,  to  his  eight  children  in  equal  shares,  and  ap- 
pointed executors  with  power  to  sell  his  real  estate.  No  pro- 
vision for  the  wife  was  made  by  the  will,  nor  was  she  mentioned 
in  it.  The  wife,  Sarah  Ann  Oarey,  survived  Mr.  Carey  six  days, 
dying  on  the  4th  of  May,  1892,  leaving  a  will  which  disposes  of 
her  estate.  Upon  the  13th  of  May,  in  the  same  year,  the  will 
of  Mr.  Carey  was  admitted  to  probate  by  the  surrogate  of  the 
county  of  Passaic,  and  on  the  same  day  an  inventory  and  appraise- 
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ments  of  his  personal  estate,  made  by  appraisers  who  were  not  ap- 
pointed by  the  surrogate,  was  proved  before  the  surrogate.  On 
May  27  th,  in  the  same  year,  the  will  of  Sarah  Ann  Carey  was 
proved,  and,  later,  the  executors  thereof  inventoried  her  pe^ 
sonal  estate,  including  therein  $200  which  they  claim  is  due  to 
them  from  the  estate  of  James  Carey,  in  virtue  of  the  statute 
(Revision,  p.  762,  §  52),  the  payment  of  which  they  subse- 
quently demanded  from  the  executors  of  the  will  of  James  Carey. 
The  money  so  demanded  was  not  paid.  Later,  the  executors  of 
the  will  of  James  Carey  filed  their  account,  in  which  they  asked 
credit  for  debts  of  the  decedent  and  legacies  bequeathed  by  his 
will  which  they  had  paid,  and  also  for  the  payment  of  moneys  in 
nartial  distribution  of  the  remainder  of  his  estate  accordinsr  to  the 
terms  of  the  will,  and  exhibited  a  balance,  exceeding  $200,  for 
further  distribution  under  the  will,  but  in  which  account  they  did 
not  make  any  reference  to  the  $200  demanded  by  the  executors 
of  Mrs.  Carey.  To  that  account  the  executors  of  Mrs.  Carey's 
estate  excepted  upon  the  ground  that  the  accountants  had  refused 
to  reserve  goods,  chattels,  moneys  and  effects  of  the  estate  of 
James  Carey  to  the  value  of  $200  for  the  use  of  their  testatrix, 
and  had  refused  to  pay  that  sum  to  them  after  her  decease.  The 
Orphans'  Court  sustained  the  exception,  and  decreed  that  $200 
be  paid  from  the  estate  of  James  Carey  to  the  executors  of  hk 
wife's  will.     From  this  decree  the  appeal  considered  is  taken. 

John  W,  Griggs,  for  appellants. 

Eugene  Emhy,  for  respondents. 

McGiLL,  Ordinary  (after  stating  the  facts). — The  appeal  pre- 
sents two  questions:  (1)  Whether,  by  exception,  like  that  which 
is  now  considered,  to  the  account  of  executors  or  administrators, 
the  statutory  reservation  for  the  family  of  a  decedent  may  be 
enforced;  and,  if  so,  (2)  whether  Mrs.  Carey  took  a  title  or  right 
to  $200  of  her  husband^s  estate  which  survives  to  her  representa- 
tives. 

The  statute  (Revision,  p.  762,  §  52)  is  a  growth  from  the  stat- 
utes respecting  executions,  in  pursuance  of  a  legislative  policy 
that  neither  a  living  debtor  with  a  family,  nor  the  family  of  a  de- 
ceased debtor,  resident  with  him  in  this  state  at  his  death,  shall, 
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-without  his  express  assent,  be  liable  to  be  wholly  impoverished 
by  the  payment  of  his  debts.  It  provides  that  the  wearing  ap- 
parel of  any  person  who  shall  die,  leaving  a  family,  resident  in 
this  state,  and  goods,  chattels,  moneys,  and  effects  of  his  estate 
to  the  value  of  $200,  shiall  be  reserved  to  and  for  the  use  of  his 
family  against  all  creditors,  and  before  any  distribution  or  other 
disposition  thereof.  It  makee  it  the  duty  of  the  executor  or  ad- 
ministrator to  apply  to  the  surrogate,  who  is  to  appoint  two  dia- 
creet  and  judicious  persons,  not  interested  in  the  estate  and  not 
of  kin  to  the  widow  or  children,  who  are  to  be  sworn  to  truly 
value  the  property,  and  who  shall  proceed  to  inventory  and  ap- 
praise all  the  goods,  chattels,  moneys,  and  effects  of  which  the 
decedent  died  possessed.  It  provides,  also,  following  the  language 
of  the  aot,  that  "the  widow  of  the  deceased,  or  his  executor  or  ad- 
ministrator, may  select  from  such  inventory,  goods  and  chattels, 
moneys  and  effects  to  the  value  of  two  hundred  dollars  and  annex 
to  said  inventory  a  list  thereof;  and  the  goods  and  chattels,  moneys 
and  effects,  so  selected  shall  thereupon  became  the  property  of 
the  said  family  and  remain  for  their  use."  The  next  section  of 
the  srtatute  defines  those  who  shall  constitute  the  family,  entitled 
to  the  benefit  of  section  52,  to  be  the  widow  and  child  or  children 
who  shall  reside  in  the  familv  of  the  person  dvine  at  his  death, 
and  adds  that  nothing  in  section  52  "shall  be  permitted  to  con- 
flict with  the  provisions  of  any  last  will."  It  is  observed  that 
the  apparel  of  the  decedent  and  the  $200  in  value  of  his  personal 
esrtate  are  to  be  reserved  against  creditors,  and  prior  to  any  dis- 
tribution or  other  disposition  of  the  estate,  if  the  reservation  does 
not  conflict  with  the  provisions  of  his  will.  The  statute  contem- 
plates that  this  reservation  for  the  family,  if  due,  shall  be  the 
first  disposition  of  any  part  of  the  assets  of  the  estate.  The  ob- 
ject of  an  executor's  or  administrator's  accounting  is  to  deter^ 
mine  the  amount  of  money  with  which  he  is  chargeable.  That 
amoimt  is  the  balance  in  his  hands  after  all  proper  charges  shall  be 
made  against  him  and  he  shall  be  credited  vnth  all  lawful  allow- 
ances. The  office  of  an  exception  to  an  account  is  to  question  the 
justness  of  the  account  in  failure  to  charge,  or  in  the  discharsro 
sought.  The  requirement  of  the  statute,  that  the  executor  shall 
make  reservation  for  the  family  against  creditors,  and  before  a«iy 
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distribution  or  di&position  of  the  estat«;  while  uncomplied  with, 
perhaps  disentitles  him  to  any  discharge  from  his  receipts  be- 
cause of  payment  to  creditors  or  distribution  until  that  duty' shall 
be  performed;  and  it  may  be,  and,  I  think,  is,  true  that  the  family, 
therefore,  is  interested  in  the  estate  and  settlement  of  the  account, 
to  the  extent,  at  least,  of  this  right,  and,  for  the  absolute  security 
of  the  reservation,  should  be  permitted  to  except  to  any  allow- 
ance being  made  to  the  accountant  for  payments  to  creditors,  or 
for  distribution  or  other  disposition  of  the  estate,  until  the  reserva- 
tion shall  be  made.     But  the  exception  considered  does  not  object 
to  the  account  in  any  particular.     It  does  not  either  insist  upon 
charge  or  object  to  the  discharge  which  the  accountants  seek.    It 
merely  objects  that  a  duty  remains  unperformed,  and  impliedly 
seeks  to  enforce  performance  of  that  duty  through  payment  of 
money.     Although  called  an  exception  to  the  account,  it  is  in  real- 
ity a  demand  that  the  executors  may  be  required  to  do  their  duty 
by  paying  a  sum  of  money  to  the  exceptants.     Any  creditor,  with 
equal  propriety,  might,  by  similar  exception  to  the  executor's 
account,  demand  the  payment  of  his  claim,  and  seek  to  have  its 
validity  established.     That  the  Orphans'  Court  regarded  it  as 
a  mere  money  demand  is  manifested  by  the  decree  appealed  from, 
that  the  accountants  pay  money.     I  think  that  the  exception,  in 
the  form  in  which  it  was  presented,  should  not  have  been  al- 
lowed. 

But  I  think  that  I  should  not  rest  the  reversal  of  the  decree 
upon  this  ground  alone.  The  merits  of  the  main  controversy  be- 
tween the  parties  may  and  should  be  settled.  The  provision  of 
the  fifty-second  section  of  the  statute  is  the  establishment  of  a 
pure  bounty  of  the  law,  for  the  preservation  of  the  immediate 
family  of  a  decedent,  presumably  dependent  upon  him,  from  the 
distress  of  extreme  poverty  at  his  death.  It  has,  for  its  objects, 
defined  individuals  whom  it  intends  to  assist  or  relieve  personally. 
It  does  not  purpose  to  augment  the  estate  of  those  individuals 
for  the  benefit  of  others  who  may  be  entire  strangers  to  the  dece- 
dent. In  many  cases  the  bounty  is  accorded  at  the  expense  of 
creditors,  who  suffer  from  the  insolvency  of  their  deibtor.  It  is 
apparent,  from  its  scheme  and  the  detriment  it  may  be  to  credi- 
tors, that  while  the  courts  should  construe  the  statute  with  sufii- 
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cient  liberality  to  accomplish  its  charitable  intent,  they  should  not 
be  too  ready,  in  absence  of  a  clear  manifestation  of  the  law  itself 
of  a  purpose  to  the  contrary,  to  give  it  an  interpretation  which  will 
tend  to  facilitate  injustice  to  creditors  for  the  benefit  of  others 
than  the  objects  of  the  bounty.  The  statute  considered,  after 
provision  for  inventory,  appraisement,  and  selection  for  the  fam- 
ily, concludes  in  this  language:  ^^And  the  goods  and  chattels, 
moneys  or  eflfects,  so  selected,  shall  thereupon  become  the  prop- 
erty of  said  family  and  remain  for  their  use."  The  plain  import 
of  such  language,  by  force  of  the  words,  "shall  thereupon  be- 
come," is  that,  upon  the  selection,  that  which  shall  be  selected, 
not  having  theretofore  been  the  property  of  the  family,  shall 
"thereupon  become"  its  property.  Before  the  selection  it,  with 
the  other  personal  estate,  is  the  property  of  the  personal  repre- 
sentative of  the  decedent,  for  the  excution  of  his  trust,  and  therein 
primarily  reserved  for  selection  for  the  use  of  the  family.  Until 
the  selection  is  made,  and  title  to  that  which  is  selected  is  thereby 
secured  to  the  family,  all  that  the  family  has  is  a  personal  right 
to  tak^  by  selection,  which  does  not  survive  the  personal  repre- 
sentatives. It  is,  perhaps,  otherwise  as  to  the  wearing  apparel, 
which  is  not  dependent  upon  the  selection.  ( Mitchell  v.  Afoore, 
73  Ala.  542.)  But  with  that  I  do  not  now  deal.  In  reaching 
this  conclusion  I  have  examined  many  of  the  adjudications  of 
other  states  upon  statutes  having  similar  general  objects.  They, 
of  course,  vary  with  the  terms  of  the  statutes  passed  upon,  many 
of  which,  without  doubt,  contemplate  the  absolute  bestowal 
of  the  bounty  at  the  death  of  the  owner  of  the  estate.  I  have  not 
been  referred  to,  nor  have  I  found  a  case  upon  a  statute  exactly 
like  our  own.  The  principal  value  I  have  derived  from  the  cases 
is  in  the  reasoning  upon  which  their  respective  conclusions  are 
based.  From  a  class  of  them,  dealing  with  statutes  which  re- 
quire some  action  to  ascertain  the  bounty,  such  as  an  allowance  by 
a  court,  an  allotment  by  commissioners,  a  selection,  and  the  like, 
I  have  been  satisfied  that,  in  the  interpretation  of  statutes  giving 
this  bounty  to  the  family,  the  courts,  so  far  as  the  terms  of  the  stat- 
utes will  admit,  should  favor  a  construction  which  will  extend 
the  bestowal  of  the  bounty  only  to  and  through  the  persons  for 
whom  it  is  intended.      {Adams  v.  Adams,  10  Mete,  Masa,  170 ; 
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Cox  V.  Brown,  5  Ired.  19-i;  Ex  parte  Dunn,  63  N.  C.  37;  Barnam 
V.  Boughton,  55  Conn.  117;  10  Atl.  514;  Tarbox  v.  Fishti\  50 
Ma  236 ;  Henderson  v.  Tucker,  70  Ala.  381 ;  Miicham  v.  Moore 
supra;  Hardin  v.  Pulley,  78  Ala  881.)  In  the  present  case,  be-, 
fore  the  decedent's  will  was  proved,  and  before  an  inventory, 
appraisement,  and  selection  could  be  made,  the  widow,  who  con- 
stituted the  family,  died.  I  do  not  think  that  the  right  she  took 
at  the  death  of  her  husband  survived  to  her  representatives. 
Upon  another  ground  I  reach  the  same  conclusion  upon  the 

merits  of  the  controversy.  It  is  noticed  that  the  will  of  James 
Carey  disposes  of  his  entire  estate.  It  directs  the  payment  of  all 
his  debts,  and  thereby  indicates  that  he  did  not  mean  that  there 
should  be  a  reservation  against  creditors.  It  gives  two  legacies, 
and  bequeaths  and  devises  the  entire  remainder  and  residue  of  his 
estate  to  his  eight  children,  who  were  not  living  with  him  when 
he  died,  and  were  therefore  not  of  his  family,  within  the  meaning 
of  section  52  of  the  statute.  Thus  the  will  undertakes  to  dispose 
of  the  whole  estate.  If  $200  is  to  be  paid  to  the  representatives 
of  his  wife's  estate,  his  will  must  to  that  extent  be  defeated.  He 
had  the  right  to  disregard  the  bounty  of  the  statute.  The  law 
which  gives  it  life  says  that  his  will  shall  be  supreme.  The  ^vill 
leaves  nothing  undisposed  of  from  which  the  bounty  can  be  paid. 
Does  there,  under  such  circumstances,  exist  a  conflict  between  the 
legislative  bounty  and  the  will,  such  as  the  fifty-third  section 
of  the  statute  contemplates  shall  defeat  the  bounty?  I  have 
thought  that,  perhaps,  in  interpreting  the  provision  of  the  fifty- 
third  section,  the  word  "conflict,"  taken  in  its  sense  of  violent, 
active  collision,  should  induce  the  holding  that  the  will  must  ex- 
pressly override  the  bounty  of  the  fifty-second  section;  but,  after 
having  regard  to  the  whole  statute,  I  incline  strongly  to  the  opin- 
ion that  such  was  not  the  legislative  intent.  I  conclude  that,  if 
the  will  disposes  of  the  whole  estate,  the  bounty  is  lost;  the  word 
"conflict"  meaning  that  the  will  shall  be  supreme  where  the  com- 
))lete  execution  of  its  provisions  does  not  admit,  expressly  or  im- 
pliedly, of  the  bestowal  of  the  bounty.  (See  Mulford  v.  Mulford, 
42  K  J.  Eq.  68,  73;  6  Atl.  609.) 

I  am  of  opinion  that  the  decree  appealed  from  should  be  re- 
versed. 
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Thomas  vs.  Moore. 

[52  Ohio  State,  200  ;  89  N.  E.  Rep.  808.] 

Appeal  by  administrator — Bond — Liability  op  executor 

FOR  attorney's  FEES. 

An  appeal  from  the  judgment  of  a  Justice  of  the  peace,  by  a  party  described 
in  the  action  as  the  administrator  of  an  estate,  is  not  perfected  without  an 
undertaking  therefor,  as  required  by  section  6584  of  the  Revised  Statutes, 
unless  the  appellant  is  a  party  to  the  judgment  in  his  fiduciary  capacity, 
and  the  appeal  is  in  the  interest  of  the  trust. 

Executors  and  administrators  are  personally  liable  for  theservices  of  attorneys 
employed  by  them,  but  their  contracts  therefor  do  not  bind  the  estate,  al- 
though the  services  are  rendered  for  the  benefit  of  the  estate,  and  are  such 
as  the  executor  or  administrator  may  properly  pay  for,  and  receive  credit 
for  the  expenditure,  in  the  settlement  of  his  accounts. 

A  Judgment  recovered  against  the  executor  or  administrator,  on  a  claim  for 
such  services  must  be  treated  as  a  Judgment  against  him  in  his  individual, 
and  not  in  his  representative,-  capacity ;  and,  to  perfect  an  appeal  taken 
by  him  therefrom,  an  undertaking  for  the  appeal  is  necessary. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Brown  county. 

Action  by  John  R  Moore,  a3  surviving  partner,  against  Eliza- 
beth J.  Thomas,  as  administratrix.  There  was  a  judgment  of  the 
Justice's  Court  for  plaintiff,  and  defendant  appealed.  From  an 
affirmance  by  the  Circuit  Court  of  a  judgment  of  the  Common 
Pleas  dismissing  the  appeal,  defendant  brings  error.     Affirmed. 

John  R  Moore,  as  the  surviving  partner  of  the  firm  of  Mc- 
Knight  &  Moore,  a  partnership  formed  for  the  practice  of  the  law,  i 

brought  his  action  before  a  justice  of  the  peace  of  Brown  county 
against  Elizabeth  Thomas,  as  administratrix  of  the  estate  oE  David 
Thomas,  deceased,  to  recover  for  legal  services  rendered  the  de-  * 
fendant  by  the  firm.  The  bill  of  particulars  states  that  the  ser- 
vices were  performed  by  the  firm  for  the  "  defendant,  and  at  her  i 
request,  in  various  suits  brought  by  and  against  her  as  such  ad- 
ministratrix, and  that  McKnight  died  before  the  bringing  of  the 
suit,  leaving  the  plaintiff  the  sole  surviving  member  of  the  firm.*' 

An  itemized  account  of  the  services  and  their  value  is  attached 
Vol.  1—70 
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to  the  bill     The  defendant  waived  process,  entered  her  appear- 
ance, and,  by  consent  of  the  parties,  the  case  was  set  for  trial  on 
a  particular  day,  when  the  parties  appeared  before  the  justice,  and 
the  trial  took  place,  which  resulted  in  a  judgment  for  the  plaint- 
iff.    The  judgment  is  in  the   following  form  :     ^*  It   is  this  day 
considered  and  adjudged  by  me  that  the  plaintiff  recover  from 
the  defendant  the  sum  of  one  hundred  and  fifty-two  ($152)  debt 
and  three  dollars  and  five  cents  costs.''  The  justice's  transcript  then 
shows  that  **  thereupon,  on   the  same  day,  came   Elizabeth  J. 
Thomas,  by  her  attorneys,  Young  &  McBeth,  and  gave  written 
notice  of  appeal  to  Common  Pleas  Court  of  Brown  county,  Ohio; 
and  it  appearing  that  said  Elizabeth  J.  Thomas,  as  administratrix 
of  the  estate  of  David  Thomas,  deceased,  has  given  ample  bond 
in  the  Probate  Court  of  Brown  county,  Ohio,  as  such  administra- 
tor, no  appeal  bond  is  required."     In  due  time,  the  defendant,  to 
l)erfect  the  appeal,  filed  in  the  Court  of  Common  Pleas  of  Brown 
county  the  transcript  of  the  docket  entries  of  the  justice,  and  the 
original  papers,  but  gave   no  appeal  bond  ;  and    that  court,  on 
motion  of  the  plaintiff,  dismissed  the  appeal,  for  the  reason  that 
no  bond  for  the  appeal  had  been  given.    The  defendant  excepted, 
and  prosecuted  error  to  the  Circuit  Court,  where  the  judgment  of 
the  Court  of  Common  Pleas  was  affirmed.     Error  is  piXMsecuted 
here  to  obtain  the  reversal  of  both  judgments. 

Young  A  McBeth^  for  plaintiff  in  error. 

Williams,  J.  (after  stating  the  facts). -r-The  single  question  for 
adjudication  in  this  case  is  whether  an  undertanding  was  necessary 
to  perfect  the  appeal  taken  by  the  defendant  from  the  judgment 
of  the  justice  of  the  peace.  The  Justices'  Code  requires,  in  all 
cases  of  appeal,  that  the  appellant  shall  enter  into  an  undertaking 
with  sureties,  to  be  approved  by  the  justice,  conditioned  for  the 
prompt  prosecution  of  the  appeal  and  the  satisfaction  of  the  judg- 
ment rendered  by  the  Appellate  Court  (Rev.  St  §  6584.)  Sec- 
tion 5228  provides  that  *'  a  party  in  any  trust  capacity,  who  has 
given  bond  in  this  state  with  sureties  according  to  law,  shall  not 
be  required  to  give  bond  and  security  to  perfect  an  appeal."  This 
section,  however,  in  view  of  all  of  its  provisions,   seems  applica- 
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ble  only  to  appeals  from  the  Court  of  Common  Pleas  to  the  Cir- 
cuit Court  £ut  section  6408  contains  the  general  provision  that 
"  when  the  person  appealing  from  any  judgment  or  order  in  any 
court,  or  before  any  tribunal,  is  a  party  in  a. fiduciary  capacity,  in 
which  he  has  given  bond  within  the  state,  for  the  faithful  dis- 
charge of  his  duties,  and  appeals  in  the  interest  of  the  trust,  he 
shall  not  be  required  to  give  bond,  but  shall  be  allowed  the  ap- 
peal,  by  giving  written  notice  to  the  court  of  his  intention  to  ap* 
peal  within  the  time  limited  for  giving  bond."  The  provision 
just  quoted  is  applicable  to  appeals  from  justices  of  the  peace,  and 
dispenses  with  the  necessity  of  an  undertiking  for  an  appeal  from 
their  judgments,  in  cases  within  its  scope, — namely,  where  the  ap- 
pellant is  a  party  to  the  judgment  in  a  fiduciary  capacity,  and  the 
appeal  is  in  the  interest  of  the  trust ;  so  that  the  inquiry  here  is 
whether  the  defendant's  appeal  presents  a  case  of  that  kind.  We 
think  it  does  not  The  judgment  is  not  against  the  defend- 
antin  her  fiduciary  character.  Though  described  in  the  proceedings 
as  the  administratrix  of  her  intesUite's  estate,  the  judgment  ren- 
dered is  not  a  judgment  de  bonis  intestatoris^  her  designation  in  the 
proceedings  as  administratrix  being  descriptive  of  her  person 
merely ;  and  hence  execution  issued  upon  the  judgment  can  run 
only  against  her  property.  Besides,  the  obligation  upon  which 
the  judgment  was  rendered  was  the  personal  obligation  of  the 
defendant,  and  created  no  liability  against  the  estate.  The  gen- 
eral rule  is  that,  when  the  cause  of  action  upon  whicli  a  per- 
sonal representative  is  sued  arises  in  the  lifetime  of  his  decedent, 
or  afterwards  upon  an  obligation  of  the  deceased,  the  liability  is 
that  of  the  estate,  and  the  representative  is  bound  only  so  far  as 
assets  come  to  his  hands  applicable  to  its  satisfaction  :  but,  upon 
contracts  made  by  the  personal  representative,  though  for  ser- 
vices and  expenses  necessary  in  the  due  execution  of  his  trust,  he 
is  individually  liable,  for  he  is  without  authority  to  bind  the  es- 
tate by  his  promise. 

In  the  case  of  Amtin  v.  Munro  (47  K  Y.  860,  866),  it  is  sai<l : 
Tiie  rule  must  be  regarded  as  well  settled  that  the  contracts  of 
executors,  although  made  in  the  interest  and  for  the  benefit  of 
the  estate  they  represent,  if  made  ujion  a  new  and  independent 
consideration,  as  for  services  rendered,  goods  or  property  sold  and 
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deliverea,  or  other  consideration  moving  between  the  promisee 
and  the  executors  as  promisors,  are  the  personal  contracts  of  tlio 
executors,  and  do  not  bind  the  estate,  notwithstanding  the  t^r* 
vices  rendered  or  goods  or  property  furnished  or  other  considera- 
tion moving  from  the  promisee  are  such  that  the  executors  couW 
properly  have  paid  for  the  same  from  the  assets,  and  been  allowed 
for  the  expenditure  in  the  settlement  of  their  accounts.  The 
principle  is  that  an  executor  may  disburse  and  use  the  funds  of 
the  estate  for  purposes  authorized  by  law,  but  may  not  bind  the 
estate  by  an  executory  contract,  and  thus  create  a  liability  not 
founded  upon  a  contract  or  obligation  of  the  testator."  This  doc- 
trine is  well  established.  {Woemer^  Adm\  §  856;  Williams 
ExWs^  p.  1770 ;  WaldsmiUi  v.  Waldsmith,  2  Ohio,  156 ;  Howard 
V.  Powers^  6  id.  92  ;  Taylor  v.  Mygati^  26  Conn.  184 ;  Luscomb  v. 
Ballard,  5  Gray,  408 ;  Wail  v.  Boll,  58  N.  H.  467  ;  In  re  Pages 
Estate,  57  Cal.  238 ;  In  re  Moore,  72  id.  835,  342 ;  13  Paa  880.) 

In  a  class  of  cases  whese  the  personal  representative  has  re- 
ceived money  or  property  belonging  to  another  person,  and  used 
it  in  the  payment  of  the  decedent's  debts,  or  otherwise  for  the 
benefit  of  the  estate,  as  where  he  collected  rents  which  belonged 
to  the  widow  or  heirs,  and  administered  them  as  assets,  and  other 
cases  of  like  character,  it  had  been  held  that  the  person  entitled 
to  the  money  or  property  may,  at  his  election,  look  to  the  estate, 
and  charge  the  representative  in  his  trust  capacity,  or  resort  to 
his  individual  liability.  Conger  v.  Atwood  (28  Ohio  St  184)  is 
a  case  of  that  kind,  and  other  cases  of  the  same  kind  are  cited  in 
the  opinion  of  the  court  in  that  case.  These  cases  recognize  the 
general  rule  as  we  have  stated  it,  and  may  be  regarded  as  creat- 
ing an  exception  to  it,  involving  another  principle,  analogous  to 
the  right  of  the  owner  to  follow  the  fund  into  which  his  money 
or  property  has  been  converted.  But  a  claim  for  professional 
services  rendered  under  employment  by  the  personal  representa- 
tive does  not  appear  to  be  within  the  exception.  While  it  is  un- 
doubtedly the  right,  and  in  most  cases,  the  duty,  of  such  represen- 
tatives to  employ  counsel  to  advise  and  assist  them  in  the  perform- 
ance of  their  official  duties,  it  can  not  be  determined  that  the 
services  rendered  by  the  counsel,  or  their  value,  constitute  a  part 
of  the  fund  in  the  hands  of  the  representative,  however  important 
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and  valuable  those  services  may  have  been  in  collecting  the  assets 
or  resisting  unjust  claims  against  them.  The  law  contemplates 
that  the  representative  will  himself  pay  the  value  of  such  services, 
and  be  reimbursed  by  receiving  credit  for  the  amount  paid,  in  the 
settlement  of  his  accounta  Such  items  constitute  a  part  of  the 
expenses  of  administration,  which,  together  with  the  funeral  ex- 
penses, takes  precedence,  under  our  statute,  of  all  other  demands. 
(Rev.  St.  §  6090.)  In  that  way  the  estate  may  be  interested  in 
the  amount  allowed  and  paid  for  counsel  fees,  but  it  is  not  inter- 
ested in  a  judgment  for  them  recovered  against  the  representative; 
for,  although  the  judgment  is  conclusive  against  the  defendant,  it 
has  not  that  effect  against  the  estate  or  those  beneficially  inter- 
ested in  it.  Any  one  interested  in  the  estate  may  appear  in  the 
court  having  in  charge  the  settlement  of  the  administration  ac- 
count, and  oppose  the  allowance  of  any  credit  claimed  for  coun- 
sel fees  paid,  on  the  ground  that  the  services  were  unnecessary,  or 
became  necessary  from  the  wrongful  act  or  neglect  of  the  represen- 
tative, or  that  the  amount  paid  was  unreasonable.  "  The  rule  is, 
that  the  administrator  can  be  allowed  credit  only  for  counsel  fees 
which  he  has  actually  paid,  and  no  more  than  is  reasonable  com- 
pensation for  the  services  rendered  to  the  estate,  no  matter  what 
the  administrator  may  have  actually  paid  or  contracted  to  pay ;  and 
the  burden  is  on  him  to  prove  the  necessity  and  value  of  the  ser- 
vices." (Woerner,  Adm'n,  §  515.  And  see  Wait  v.  IIoU,  58  N. 
H.  467).  So  that  a  judgment  against  the  representative,  for  such 
services,  establishes  nothing  against  the  estate  he  represents  or  the 
persons  interested  in  it;  and  an  appeal  by  him  from  the  judgment 
is  not  an  appeal  in  the  interest  of  the  trusts,  but  in  his  individual 
interest  In  some  instances  it  may  seem  unjust  to  hold  the  per- 
sonal representative  liable  beyond  the  amount  for  which  he  re- 
ceives credit  in  the  settlement  of  his  accounts,  and  we  see  no  rea- 
son why  he  may  not,  by  agreement  with  his  counsel,  limit  his  lia- 
bility to  such  sum:  but,  in  the  absence  of  astipulation  of  that  kind, 
he  may  be  compelled  to  pay  the  judgment  recovered  against  him, 
notwithstanding  it  exceeds  the  credit  he  receives.  It  follows  that 
the  judgment  recovered  against  the  defendant  must  be  treated  as 
a  judgment  against  her  in  her  individual,  and  not  in  her  repre- 
sentative, capacity;  and  therefore  an  undertaking  was  necessary  to 
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perfect  her  appeal,  and,  for  want  of  it,  the  appeal  was  properly  dis- 
missed. 

Judgment  affirmed 


Note.— LIABILITY  OP  EXECUTOR  FOR  ATTORNEY'S  PEES. 

In  Osborn  y.  McAlpine  (4  Redf .  6),  Surrogate  Calvin  took  occasion  to  con- 
demn the  practice  theretofore  prevailing,  of  making  an  allowance  to  counsel 
for  executor,  etc.,  on  final  accounting,  to  cover  the  professional  services  ren- 
dered during  the  progress  of  administration,  and  prior  to  the  proceeding  initi- 
ating the  final  account.  He  said:  "  If  the  representative  of  an  estate  shall 
employ  counsel,  which  he  clearly  has  the  right  to  do,  it  is  the  duty  of  such 
counsel  to  present  his  account  for  payment  before  the  final  accounting,  and  for 
the  representative  to  fix  upon  the  amount  which  is  reasonable  to  be  paid,  and 
pay  it  on  his  own  responsibility,  and  credit  himself  with  such  payment  In  his 
final  accounting.  This  will  enable  the  executor  in  the  first  place  to  scrutinize 
the  charges,  and  will  give  the  parties  in  interest  an  opportunity  to  interpose 
objections,  if  it  shall  appear  too  exorbitant."  (Matter  of  Smith,  2  Connoly, 
418,  per  Ransom,  Surr.    See  Rice's  Amer.  Probate  Law,  446). 

The  remarks  of  Mr.  Surrogate  HuTCHiNas,  in  tlie  celebrated  Taylor  will 
case  on  this  subject  of  compen.saiion  to  counsel  employed  by  either  the  execu- 
tor or  the  contestants,  have  met  with  unqualified  approval  among  judges  and 
lawyers  of  high  repute.  They  are  appended  in  full,  as  an  unrivaled  contribu- 
tion to  our  legal  literature  tributary  to  this  subject.  His  honor  says:  '*  There 
is  no  doubt  that  under  our  statutory  law  relating  to  Probate  Courts, those  courts 
are  vested  with  ample  power  to  grant  allowances.  It  is,  however,  a  discre- 
tionary power  which  should  be  exercised  with  great  caution,  and  this  case  af- 
fords a  fitting  opportunity  to  express  my  views  on  the  subject,  inasmuch  as 
the  value  of  the  estate  r<«  large,  and  if  an  allowance  to  the  contestant  were  to  be 
made,  to  be  adequate,  it  would  necessarily  be  a  very  considerable  sum;  and  I 
deem  it  importanC  to  lay  down  some  general  rule  on  the  subject,  as  there  is^ 
undoubtedly,  a  growing  tendencv  to  litigate  the  admissibility  of  will  to  probate. 

"  Cases,  of  course,  arise  in  wliich  the  execution  of  such  instruments  is  ob- 
tained by  interested  parties,  under  circumstances  of  undue  influence,  on  per- 
sons of  feeble  intellect  or  by  frauds  when  contests  may  be  very  reasonably 
made,  and  especially  in  cases  of  alleged  insanity,  when  the  line  between  capac- 
ity and  incapacity  is  not  easily  determined ;  but  there  seems  to  be  a  too  pre- 
vailing impression  among  relatives  tliat  unless  a  testator  in  his  will  makes  pro- 
visions satisfactory  to  themselves  they  are  warranted  in  contesting,  with  the 
expectation  that  they  are  indemnified  in  their  expenses  out  of  the  estate,  even  If 
they  fail  in  their  opposition,  whereas  it  should  be  understood  that  the  principle 
which  underlies  the  statute  of  wills  is  the  right  of  the  testator,  provided  he  is 
of  sound  and  disposing  mind  and  memory,  and  the  forms  of  execution  ar  j 
complied  with,  to  make  even  an  arbitrary  disposition  of  his  property,  as  it  m»y 
please  himself,  to  the  disinheritance  of  those  who,  in  case  of  intestacy,  wouid 
take  his  estate;  and  the  power  so  given  must  be  respected,  and  the  exercise  of 
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ft  enforced  by  the  courts  however  repugnant  to  the  general  law  of  descent  and 
distribution  of  the  estates  of  intestates. 

"  It,  therefore,  seems  to  me  that  entering  upon  a  contest  in  a  matter  of  pro- 
bate, parties  should  do  so  in  the  same  manner  as  in  general  litigation  in  other 
cases  in  the  courts,  and  that  counsel  should  rely  solely  upon  their  retainer  and 
compensation  from  their  clients,  and  that  the  clients  themselves  should,  as  in 
other  cases,  depend  on  the  success  of  their  opposition,  subject,  of  course,  to 
exceptional  cases,  such  as  those  to  which  I  referred.  Any  other  rule  of  con- 
duct of  contesting  parties,  in  my  judgmnt,  tends  not  only  to  encourage  un- 
necessary and  groundless  litigation  in  the  anticipation  of  allowances  to  counsel 
but  exposes  estates  to  great  depreciation  and  loss  on  account  of  the  suspension 
of  the  powers  of  executors  under  wills,  during  the  controversy,  in  addition  to 
the  necessary  charges  of  proponent's  counsel  and  disbursements,  in  sustaining 
the  probate;  and  the  case  before  me  furnishes  an  example  of  such  depreciation 
or  liability  to  loss,  as  it  appears  that  suits  and  proceedings  of  various  kinds 
have  been  instituted  against  the  estate  in  consequence  of  the  inability  of  the 
executors  to  qualify  and  act  in  the  execution  of  the  will,  in  the  payment  of 
promissory  notes  of  the  testator  to  a  very  large  amount,  which  have  matured 
since  his  decease,  and  their  liability  to  avoid,  by  the  payment  of  interest,  the 
foreclosure  of  mortgages,  while  there  are  also  important  executory  contracts  of 
the  testator  unfulfilled  for  the  same  reason,  thus  further  exposing  the  estate  to 
he  risk  of  forfeiture  of  damages. 

"  The  case  before  me  does  not,  in  my  judgment,  come  within  the  exceptional 
classes  of  contest  to  which  I  have  referred.  There  was  no  question  of  mental 
capacity  involved,  and,  I  may  say,  none  of  undue  influence;  for  so  slight  was 
the  evidence  offered  as  to  the  latter,  that  the  contestant's  counsel  hardly  con- 
tended at  all  for  it,  and  finally,  wholly  abandoned  it.  Indeed,  no  other  ground 
of  opposition  was  strenuously  adhered  to  than  the  claim  of  non-genuineness, 
which  was  supported  by  opinions  of  some  witnesses  agtiinst  the  positive  testi- 
mony of  unimpeached  subscribing  witnesses  to  the  will,  and  other  positive 
proofs  of  such  character  as  to  be,  according  to  my  judgment,  overwhelming. 

"The  whole  evidence  in  the  case,  I  think,  shows  that  contestant's  counsel 
depended  really  on  the  radical  idea  that  the  will  offered  could  not  be  genuine, 
because  its  provisions  were  unnatural;  which  I  regard  as  an  unsound  theory, 
as  the  principal  legatee  had  been  his  wife  for  nearly  half  a  century,  and  the 
contestant  herself  was  given  an  annuity  of  $5,000  during  her  life;  and  my  ex- 
perience  in  this  court  enables  me  to  say  that  almost  daily  there  are  admitted  to 
probate  unquestioned  wills,  giving  entire  estates  absolutely  to  widows,  even 
where  there  are  children  surviving;  and  in  this  case  the  only  descendant  beini; 
liis  grandchild,  the  contestant,  there  was  no  practical  disinheritance,  since  the 
estate  was  not  diverted  from  the  family,  but  left  the  grandchild  a  liberal  allow- 
ance annually,  with  a  reasonable  expectation,  as  I  must  suppose,  that  the  grand- 
mother, as  the  surviving  custodian  of  the  estate,  would  do  by  her  as  her  grand- 
father would  if  living,  as  the  former  was  left  with  the  power  to  free  disposition, 
and  there  appears  not  only  to  have  been  no  disaffection,  but,  on  the  contrary, 
the  strongest  ties  of  affection  on  the  part  of  the  grandmother  toward  the  con- 
testant. 
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"  Id  view  of  the  principles  I  have  stated,  and  of  the  facts  and  circumstancef 
of  the  case,  as  developed  by  the  testimony  on  the  trial  (which  I  have  reviewed 
for  this  purpose),  I  am  able  to  discover  that  there  were  such  reasonable  grounds 
of  opposition  to  the  will  as  to  warrant  me  in  ordering  the  payment  of  ihe 
charges  of  contestant's  counsel  out  of  th^  estate,  and,  therefore,  I  deem  it  my 
duty  to  deny  their  motion."  (Per  Hutchinos,  Surr.,  in  Matter  of  Taylor  Will 
Case,  10  Abb.  Pr.  SOO.) 


KiTTREDGE  VS.    NiCHOLES  et  ol. 
[162  111-  410;  October  9,  1896.] 

Limitations  op  action — Where  statute  is  not  a  bar  to 

SUIT. 

This  was  an  appeal  from  the  Appellate  Court  of  the  state  of 
Illinois  held  in  and  for  the  first  district 

A  short  statute  of  limitations  which  requires  that  all  demands  against  the  es- 
tates of  decedents  shall  be  exhibited  within  two  years  from  the  granting 
of  letters,  testamentary  or  of  administration,  and  providing  that  where 
such  claims  are  not  exhibited  within  the  period  above  named,  they  shall 
be  forever  barred,  does  not  preclude  a-party  holding  a  promissory  note 
secured  by  a  deed  of  trust  from  resorting  to  his  concurrent  remedy  of  fore- 
closure or  sale  under  the  power  conferred  by  such  deed.  It  seems  that 
the  bar  of  the  statute  is  also  raised  in  case  other  property  of  the  deceased 
shall  be  brought  to  light  which  was  not  included  in  the  original  in 
ventory. 

Appeal  from  nn  order  of  the  Appellate  Court  entered  at  a 
term  held  in  and  for  the  first  judicial  district 

L.  &  Hodges,  for  appellant 

Brown  A  Snyder,  for  appellees. 

Craig,  C.  J.  This  was  a  bill  to  foreclose  a  trust  deed  executed 
July  20,  1880,  by  William  C.  Gibbons  and  Ellen  Gibbons,  his 
wife,  to  Daniel  C.  Nicholes,  trustee,  on  a  certain  tract  of  land  in 
Cook  county,  to  secure  a  promissory  note,  which  they  executed 
on  the  same  date,  for  $500,  payable  to  the  order  of  Sidney  L. 


KITTREDGE  v.  NICHOLES  ET  AL.  561 

Darrow  in  three  years  after  date,  with  interest  at  the  rate  of  8  per 
cent,  per  annum,  payable  semi-annaally.  The  trust  deed  was 
properly  acknowledged  by  the  grantees  therein,  and  on  the  12th 
day  of  August,  1880,  recorded  in  the  recorder's  office  of  Cook 
county,  William  C.  Gibbons  died  in  Chicago  February  27, 1883. 
Letters  of  administration  upon  his  estate  were  granted  to  Ellen 
Gibbons,  his  widow,  August  6,  1888,  by  the  Probate  Court  of 
Cook  county.  The  real  estate  conveyed  by  the  trust  deed  was 
inventoried  by  the  administratrix  of  the  estate  of  William  C. 
Gibbons,  deceased,  as  part  of  the  assets  of  his  estate,  within  two 
years  after  the  date  of  her  letters  of  administration.  But  the  in- 
debtedness represented  by  the  note  and  trust  deed  was  not  pre- 
sented as  a  claim  against  the  estate  of  William  C.  Gibbons  in  the 
Probate  Court  of  Cook  county,  or  elsewhere.  It  is  not  claimed  that 
the  debt  secured  by  the  deed  of  trust  was  ever  paid,  but  two  of 
the  defendants  to  the  bill  set  up  in  their  answer,  as  a  defense,  that 
Ellen  Gibbons,  administratrix  of  the  estate  of  W.  C.  Gibbons,  by 
proper  proceeding  in  the  Probate  Court  of  Cook  county,  in  pur- 
suance of  the  statute  in  that  behalf,  caused  the  premises  in  the 
trust  deed  to  be  sold  to  pay  debts,  to  which  proceeding  Sidney 
L.  Darrow  and  Daniel  C.  Nicholes,  above  named,  were  made  par- 
ties, and  entered  their  appearance  and  suffered  a  default ;  and  said 
premises  were  sold  free  from  lien  of  said  trust  deed,  if  any  there 
was.  Defendants,  further  answering,  state  that  all  rights  which 
complainants  may  ever  have  had,  either  in  their  own  xight  or 
otherwise,  were  barred  by  the  statute  of  limitations. 

It  is  claimed  in  the  argument  that  appellees  can  not  maintain  a 
bill  to  foreclose  the  deed  of  trust,  upon  two  grounds :  First,  they 
are  barred  because  the  claim  was  not  exhibited  to  the  Probate 
Court  for  allowance  within  two  years  from  the  time  letters  of  ad- 
ministration were  granted  on  the  estate  of  William  C.  Gibbons, 
<leceased ;  second,  because  the  appearance  of  Darrow,  the  holder 
of  the  note,  and  Nicholes,  the  trustee  in  the  proceedings  to  sell 
real  estate  to  pay  debts  by  the  administrators  of  the  estate  of  Wil- 
liam C.  Gibbons,  and  consenting  that  their  default  be  entered,  op- 
erated as  an  estoppel  in  this  suit  The  seventh  clause  of  section 
70,  ch.  3,  Hurd's  Statutes  of  1895,  provides :  "  Seventh.  All  other 

debts  and  demands  of  whatsoever  kind,  without  regard  to  quality 
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or  dignity,  shall  be  exhibited  to  the  court  within  two  years  from 
the  granting  of  letters  as  aforesaid,"  and  *'all  demands  not  exhib- 
ited within  two  years,  as  aforesaid,  shall  be  forever  barred  unless 
the  creditors  shall  find  other  estate  of  the  deceased  not  inventoried 
or  accounted  for  by  the  executor  or  administrator/'  The  statute, 
suprUy  has  been  in  force  in  this  state  for  a  number  of  years,  but  it 
lias  never  been  understood  that  the  statute  was  intended  to  operate 
as  an  absolute  bar  to  a  recovery  in  a  claim  which  was  not  exhibited 
to  the  Probate  Court  within  two  yeara  from  the  granting  of  letters. 
Where  a  claim  has  not  been  exhibited  within  two  years,  the  party 
holding  the  claim  may  bring  an  action  upon  it,  and  recover  judg- 
ment; but  the  judgment  can  only  be  satisfied  out  of  property  be- 
longing to  the  estate,  which  has  not  been  inventoried.  {Brcu^ord 
V.  Jones,  17  IlL  98;  Judy  v.  Kellet/y  11  id.  211.)  In  other  words^ 
under  the  statute,  a  party  who  fails  to  exhibit  his  claim  to  the 
Probate  Court  within  two  years  is  prohibited  from  sharing  in  a 
division  of  the  assets  of  the  estate  which  were  inventoried  as  pro- 
vided by  the  statute.  Here  Sidney  K  Darrow,  the  holder  of  the 
note  against  William  C.  Gibbons,  secured  by  deed  of  trust  on  real 
estate,  had  two  remedies  for  the  collection  of  his  debt  One  was 
an  ordinary  action  at  law  on  the  note.  The  other  a  bill  in  equity 
to  foreclose  the  mortgage.  He  was  at  liberty  to  resort  to  these 
remedies  separately,  or  botii  might  be  maintained  at  the  same 
time,  as  the  creditor  might  elect  The  right  to  sue  at  law  on  the 
note,  and  tlie  right  to  foreclose  the  mortgage  or  deed  of  trust,  were 
concurrent  rights,  and  these  rights  remained  the  same  after  the 
death  of  William  C.  Gibbons.  {Furness  v.  Bank,  147  111.  573;  35 
N.  E.  624.)  Upon  the  death  of  Gibbons,  Darrow,  the  holder  of 
the  note  and  deed  of  trust,  was  at  liberty,  if  be  desired,  to  probate 
his  note  against  the  estate  in  the  Probate  Court,  and  he  might  de- 
cline to  pursue  that  course,  and  rely  solely  upon  his  deed  of  trust 
The  fact  that  he  failed  to  exhibit  his  claim  in  the  Probate  Court 
within  two  years  after  letters  of  administration  were  granted  had 
no  eflEect  whatever  on  his  right  to  pursue  the  other  remedy  con- 
ferred by  law, — the  right  to  foreclose  the  deed  of  trust 

The  second  position  relied  upon  is  that  the  trustee  in  the  trust 
deed,  Daniel  C.  Nicholes,  and  the  legal  holder  and  owner  of  the 
note,  Sidney  L.  Darrow,  by  entering  their  appearance  and  allow- 
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ing  a  default  in  the  proceedings  to  sell  real  estate  to  pay  the  debts 
of  William  C.  Gibbons,  deceased,  are  now  estopped  from  bringing 
this  suit  to  foreclose  the  trust  deed.  In  a  chancery  proceeding,  as 
a  general  rule,  a  default  admits  all  the  material  allegations  of  the 
bill  well  pleaded ;  and  when  the  allegations  are  taken  as  true,  and 
as  confessed,  a  decree  entered  upon  such  a  bill  may  be  regarded 
as  conclusive  as  to  the  allegations  of  the  bill  well  pleaded,  so  far 
as  they  affect  the  interest  of  the  defeated  defendant  But,  upon 
looking  into  the  record,  it  will  be  found  that  neither  the  bill  nor 
the  decree  contains  any  matter  or  thing  which  bars  or  precludes 
appellees  from  asserting  their  Tights  under  the  trust  deed.  On  the 
other  hand,  their  rights  under  the  deed  of  trust  are  set  out  in  the 
petition  to  sell  real  estate,  and  protected  in  the  decree.  Tn  the 
petition  to  sell  real  estate  it  is  alleged  that  **on  the  20th  day  of 
July,  1880,  the  said  William  C.  Gibbons  and  Ellen  Gibbons,  his 
wife,  made  their  certain  trust  deed  of  said  lot  twelve  (12)  to  Daniel 
C.  Nicholes,  as  trustee,  to  secure  a  note  of  five  hundred  dollars 
($500),  payable  to  the  order  of  Sidney  L.  Darrow,  which  said  trust 
deed  is  still  outstanding,  and  that  the  said  Daniel  C.  Nicholes,  as 
trustee,  and  Sidney  L.  Darrow,  as  the  holder  of  said  note  for  five 
hundred  dollars  ($600),  have  a  claim  against  the  above-described 
lot  twelve  (12)."  Under  this  allegation  the  claim  of  the  appellees 
was  fully  set  out,  and  an  answer  setting  up  the  note  and  deed  of 
trust  was  not  required.  Moreover,  the  court,  in  its  decree,  made  a 
finding  of  facts  in  favor  of  appellees,  as  follows :  "  The  court  finds 
that  the  interest  of  the  defendant  Daniel  C.  Nicholes  is  that  of  a 
trustee  in  a  certain  trust  deed  on  said  above-described  lot  twelve 
(12),  made  by  William  C.  Gibbons  and  Ellen  Gibbons,  his  wife, 
on  the  20th  day  of  July,  1880,  to  secure  a  certain  note  for  five 
hundred  dollars  ($500),  payable  to  the  order  of  Sidney  L.  Dar- 
row, and  that  the  interest  of  the  said  Sidney  L.  Darrow  is  that  of 
a  legal  holder  of  said  note  for  five  hundred  dollars  ($500).  Under 
the  allegations  of  the  petition,  and  the  findings  of  the  decree,  ap- 
pellees are  in  no  manner  precluded  from  foreclosing  the  deed  of 
trust  The  judgment  of  the  Appellate  Court  will  be  afi^med. 
Affirmed. 
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Luke  H.  Tapt  et  cU.y  Executors,  vs.  Emeline  N.  Tapt  et  al 
Emeline  N.  Tapt  vs.  Luke  H.  Tapt  et  al. 

[168  Haas.  467 ;  40  N.  £.  Rep.  860.] 

Present:  Field,  C.  J.,  Allen,  Morton,  Lathrop  and  Barker, 
JJ. 

Will — Antenuptial  agreement — Real  action — Jointure 
— ^DowER — "  Distributive  share  "  of  personal  estate. 

If  the  pTovisionfl  la  a  will  in  favor  of  the  testator'a  wife  are  not  intended  to  be 
a  substitute  for  her  rights  under  an  antenuptial  agreement,  she  is  not.  bj 
aooepting  the  provisions  of  the  will,  precluded  from  claiming  also  under 
the  agreement. 

The  first  case  was  a  bill  in  equity  by  the  executors  of  the 
will  of  Moses  Taft  to  obtain  the  instructions  of  the  court  as  to  the 
construction  of  the  will  and  of  the  antenuptial  agreement  be- 
tween testator  and  Emeline  N.  Taft  Hearing  before  Lathrop,  J., 
who  reserved  the  case  upon  the  bill  and  answers  for  the  determi- 
nation of  the  full  court  The  material  facts  appear  in  the 
opinion. 

The  second  case  was  a  writ  of  entry  to  recover  one  undivided 
sixth  part  of  one  undivided  half  of  a  lot  of  land  with  a  building 
thereon  in  Uxbridga  Plea,  ntU  disseisin..  The  case  was  sub- 
mitted to  the  Superior  Court,  and,  after  judgment  for  the  demand- 
ant, to  this  court,  on  appeal,  upon  agreed  facts,  the  nature  of 
which  appears  in  the  opinion. 

H.  M.  KhowUon,  for  the  residuary  legatees  under  the  will  of 
Moses  Taft 

W.  &  B.  Hopkins  and  F.  R  Smith,  for  Emeline  N.  Taft 

Allen,  J, — The  principal  question  presented  by  these  cases  is 
whether  the  provisions  in  the  testator's  will  in  favor  of  his  wife 
were  intended  to  be  a  substitute  for  her  rights  under  the  antenup- 
tial agreement,  so  that  by  accepting  the  provisions  of  the  will  she 
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is  precluded  from  claiiniug  also  under  the  agreement  By  the 
antenuptial  agreement,  which  was  dated  December  12,  1857,  slie 
was  to  continue  to  have  and  tc^  hold  all  of  her  own  estate,  real  and 
personal,  after  the  marriage,  and  also  such  other  estate  she  might 
subsequently  acquire  in  her  own  right;  and  in  case  he  should  sur- 
vive her.  all  of  the  above  was  to  descend  to  her  child  or  children. 
In  case  she  should  survive  him,  she  was  to  be  endowed  in  one- 
half  part  only  of  his  real  estate ;  that  is,  her  dower  was  to  be 
one-sixth  part  only  instead  of  one- third  part  of  his  real  estate ;  and 
she  was  to  receive  one-sixth  part  only  instead  of  one-third  part  as 
her  distributive  share  in  his  peivsonal  estata  She  was  also  to  re- 
lease her  rights  of  dower  and  homestead  in  case  he  should  wish  to 
convey  real  estate  during  coverture;  and,  in  case  his  heirs  or  other 
persons  interested  in  his  real  estate  after  his  death  should  wish  to 
do  so,  she  was  to  release  her  rights  of  dower  and  homestead  on  re- 
ceiving a  just  equivalent  therefor.  This  antenuptial  agreement 
was  not  to  apply  to  any  house  in  which  they  might  live  at  the 
time  of  his  deceasa  There  is  nothing  to  show  what  amount  of 
property  she  owned  then  or  at  any  time  thereafter.  lie  died 
April  2,  1893.  His  property  had  largely  increased  during  their 
life  as  husband  and  wife,  and  after  his  death  was  appraised  as  fol- 
lows: Personal  property,  $809,250;  homestead,  $9,000;  other  resil 
estate,  $6,800 ;  being  in  all,  $325,050.  His  debts  were  from  $3,00& 
to  $5,000.  The  residuary  legatees  contend  that  she  has  no  such 
present  interest  in  the  real  estate,  other  than  the  homestead,  as  to 
enable  her  to  maintain  a  real  action,  because  the  contract  does  not 
amount  to  a  jointure.  The  contract,  however,  does  not  purport  to 
bar  her  right  of  dower  wholly,  but  outs  it  down  one-half.  She 
surrendered  one-half  her  right  of  dower  in  all  real  estate  he  might 
did  seized  of,  except  the  homestead.  The  agreement  does  not 
create  an  estate  in  her.  The  law  creates  the  estate,  which  by  the 
agreement  she  gave  up  to  the  extent  of  one-hall  They  further 
contend  that  under  the  agreement  she  takes  no  interest  in  the  per- 
sonal estate,  because  the  words  used  are  that  she  shall  receive  one. 
sixth  part  only,  instead  of  one-third  part,  as  her  "distributive 
share  "  of  his  personal  estate ;  that  the  words  "  distributive  share," 
in  their  legal  meaning,  relate  only  to  an  intestate  estate,  or  to  an 
estate  made  intestate  as  to  a  widow  by  her  waiving  the  will ;  that 
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this  is  not  an  intestate  estate  in  either  sense,  and  therefore  that  the 
contract  gives  her  no  right  to  any  portion  of  his  personal  estata 
Such  we  understand  to  be  the  contention  in  behalf  of  the  residu- 
ary legatees.  But  this  is  too  strict  and  technical  a  construction  of 
the  words  used.  The  meaning  is  that  she  shall  receive  one-sixth 
part  of  his  personal  estate.  In  view  of  the  contract,  then,  taken 
by  itself  alone,  she  would  now  be  entitled  to  dower  in  the  home- 
stead, to  a  life  interest  in  one-sixth  part  of  the  rest  of  his  real 
estate,  and  to  one-sixth  part  of  his  personal  estata  Her  share  of 
the  personal  estate  would  amount  to  $51,541.67.  If  there  were 
no  antenuptial  agreement,  and  no  will,  she,  by  law,  would  be  en- 
titled to  dower  in  all  of  the  real  estate,  and  to  one-third  part  of 
personal  estate,  which  one-third  would  amount  to  $103,083.33, 
Mr.  Taft*8  will  is  dated  February  23,  1886.  The  value  of  his 
property  at  that  date  is  not  given.  The  will  makes  no  mention 
of  the  antenuptial  agreement,  but  gives  to  "my  beloved  wife'- 
the  use  of  the  homestead  for  life;  the  furniture,  etc.,  of  the  value 
of  $1,000;  the  sum  of  $5,000;  and  an  annuity  of  $1,200  during 
her  life.  To  raise  this  annuity  would  require  the  holding  of 
$30,000,  reckoning  the  income  at  four  per  cent,  which  counsel  on 
both  sides  assume  to  be  a  reasonable  rata  It  is  apparent  that,  if 
the  provisions  for  her  in  the  will  are  held  to  supersede  the  ante- 
nuptial agreement,  she  will  get  materially  lass  than  by  the  agree- 
ment, estimating  the  property  at  its  appraised  value  after  the  tes- 
tator's death.  There  is  no  intimation  in  the  will  that  its  provisions 
were  intended  to  supersede  the  agreement  He  could  not  cut 
down  her  rights  under  the  agreement  without  her  consent  We 
find  nothing  in  the  circumstances  to  show  an  intention  of  asking 
her  consent  to  any  reduction  or  change  of  her  rights  under  the 
agreement  It  seems  probable,  rather,  that  with  the  increase  of 
his  property  he  wished  to  do  more  for  her  comfort  and  enjoyment 
during  her  Ufa  To  this  end  he  gave  her  outright  $5,000  in 
money,  and  furniture  of  the  value  of  $1,000;  the  use  for  life  of 
the  homestead,  instead  of  her  dower  therein ;  and  what  practically 
amounts  to  the  income  of  $30,000  during  her  Ufa  His  own  de- 
scendants will  ultimately  get  the  whole  of  this  property,  except 
the  $5,000  in  money  and  the  furniture ;  and  even  with  the  addi- 
tion of  these  provisions  in  her  favor  to  her  rights  under  the  agree- 
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ment  she  will  get  less  from  his  estate  than  she  would  have  got 
if  there  had  been  no  agreement  and  no  will.  The  result  is  that 
she  has  the  right  to  take  what  is  given  to  her  by  her  husband's 
will  in  addition  to  what  she  is  entitled  to  receive  under  the  ante- 
nuptial agreement.  She  is  entitled  to  judgment  in  the  real  action, 
and  in  the  petition  of  the  executors  instruction  will  be  given  ia 
accordance  with  this  opinion. 
Ordered  accordingly. 


Note— Jointare  and  its  incidents.— The  contention  in  the  principal 
cases  surged  around  the  proposition  that  the  contract  in  dispute  did  not 
amount  to  a  jointure,  and  ii  is  this  aspect  of  the  case  tliat  we  propose  to  con- 
sider. There  is  a  great  deal  of  misconception  in  the  minds  of  many  well 
equipped  lawyers  as  to  the  present  precise  status  of  the  rules  that  give  force 
and  effect  to  the  antenuptial  contract  known  as  jointure.  The  term  has  been 
defined  by  Anderson  as  "a  sole  estate  limited  to  the  wife  only  and  made  in  sat- 
isfaction of  her  whole  dower.  One  mode  of  barring  the  claim  of  a  widow  to 
dower  is  by  settling  upon  her  an  allowance  previous  to  marriage  to  be  accepted 
in  lieu  thereof.     This  is  called  a  jointure." 

Antenuptial  contracts.— In  strict  legal  jointure  six  things  are  said  to  be 
requisite. 

1.  The  provision  for  the  wife  must  take  effect  in  possession  or  profit  imme- 
diately after  her  husband's  death. 

2.  It  must  be  for  her  own  life,  at  least,  and  not  **pour  autre  vie"  or  for  any 
terms  of  years,  or  for  any  smaller  estate.  But  the  widow  will  be  bound  by  the 
acceptance  of  a  precarious  interest,  if  she  were  adult  at  the  time  she  agreed  to 
the  jointure. 

8.  It  must  be  made  to  herself  and  no  other  in  trust  for  her. 

4.  It  must  be  made  in  satisfaction  of  the  whole  of  her  dower,  and  not  a  part 
only. 

6.  It  must  be  either  expressed  or  averred  to  be  in  satisfaction  of  dower. 

6.  It  must  be  made  before  marriage;  if  made  after  marriage,  the  widow  may, 
in  general,  waive  it  and  claim  her  dower.    (1  Abb.  Law  Diet.  656.) 

Of  Jointares  and  settlements. — Although  a  highly  vaunted  institution  and 
and  one  conspicuously  favored  by  law,  marriage  too  frequently  leaves  the  wife 
in  au  utterly  dependent  condition  so  far  as  regards  the  possession  of  money,  or 
the  absolute  control  of  a  separate  estate.  To  alleviate  the  distress  of  her  con- 
-dition  jointure  was  devised  by  the  common  law,  while  marriage  settlements  are 
a  far  more  modern  device.  The  first  imports  a  provision  made  by  the  husband 
who  devotes  certain  specific  property  to  the  exclusive  custody;  while  the  sec- 
ond is  a  sort  of  family  compact  by  which  the  wife's  friends  and  relatives  seek, 
through  the  medium  of  a  marriaG^  settlement,  to  secure  to  her  an  absolute 
right  in  property.  Walker  says:  "The  propriety  and  importance  of  making 
such  arrangements  will  be  obvious  when  we  come  to  speak  of  the  authority 
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which  the  husband  exercises  over  the  whole  property,  when  not  thua  phuxd 
beyond  his  reach.  If  it  be  called  generosity  in  the  huiband,  in  anticipation  of 
some  possible  reverse  of  fortune,  to  provide  a  sure  support  for  his  wife  in  the 
day  of  adversity,  by  placing  some  portion  of  his  property  for  separate  use  be- 
yond the  control  of  himself  or  hia  cre'litors,  it  jiust  bo  considered  a  sacred 
duty  in  the  parent  to  take  this  precaution.  And  when  we  daily  see  the  dis- 
tress which  might  thus  easily  have  been  prevented,  we  can  not  but  wonder 
that  these  arrangements  are  not  more  frequently  made."  (Walker's  Am.  Law» 
267.) 

Incidents  of  Jointure.— In  common  apprehension,  dower  and  jointure  con- 
yey  substantially  the  sams  idea— some  alequate  provision  for  the  widow. 
But  while  their  general  aspects  may  be  somewhat  similar,  in  miuutia  and  de- 
tail they  may  be  found  to  differ.    For  instance,  jointure  may  be  mtde  up  of 
both  personal  and  real  property.    (Andrews  v.  Andrews,  8  Conn.  79.)    But  in 
the  majority  of  the  states,  it  must  consist  exclusively  of  land.    (Vance  v. 
Vance,  33  Me.  864.)    Another  incident,  and  one  very  peculiar,  is  that  it  may 
be  mude  by  parol.    (Kline  v.  Kline,  57  Pa.  St.  120;  Howton  v.  Howton,  14 
Ind.  505.)    It  seems  singular  that  rights  of  this  character  should  be  dependent 
upon  the  transitory  and  illusory  evidence  of  parol  testimony.    It  may  not  be 
material  to  investigate  the  facts  for  many  years  after  the  settlement  by  Joint- 
ure.   Suppose  that  half  a  century  after  such  a  transaction  the  husband  dii»» 
intestate  leaving  an  immense  property.    Fifty  years  before,  the  wife  had  re 
ceived  that  which  at  the  time  was  regarded  as  a  handsome  antenuptial  allow- 
ance.   But  the  evidences  of  this  fact  repose  upon  the  frail  and  perishable  ten- 
ure of  memory.    The  witnesses  are  dead,  scattered,  or  have  utterly  forgotten 
the  circumstances,  considerations  of  great  moment  impel  the  widow  to  strict 
silence,  and  as  a  result  a  handsome  jointure,  which  was  designed  to  extinguish 
her  dower  rights,  and  the  use  of  which  has  been,  perhaps,  accumulating  for  a 
period  of  fifty  years,  is  utterly  ignored  because  grounded  on  parol  testimony, 
and  unevidenced  by  any* memorial  of  a  permanent  character.    As  a  result  the 
wife  receives  her  dower;  the  policy  of  the  law  is  frustrated,  injustice  to  other 
beneficiaries  results,  and  a  legal  and  equitable  wrong  is  consummated  because 
the  law  allows  an  important  transaction  to  be  consummated  in  a  shiftless 
manner. 

No  set  form  of  words  necessary  to  create.— Law  does  not  Insist  upon  any 
set  form  of  words  to  create  a  jointure,  and  ordinarily  any  language  suffi- 
ciently expressive  of  the  intent  may  be  employed.  A  form  is  appended  to  the 
case  of  Sullings  ▼.  Richmond  (87  Mass.  187),  that  has  successfully  withstood 
the  assaults  of  able  counsel,  and  may  be  regarded  as  sufficiently  expressive  of 
and  adaptive  to  all  cases  that  are  likely  to  occur.  In  construing  such  con- 
tracts, the  courts  apply  the  ordinary  rules  that  obtain  in  other  cases. 

The  settiement  mnst  not  impair  the  rights  of  creditors.— It  scarcely 
neeas  any  citation  of  authority  to  uphold  the  proposition  that  a  settlement 
upon  the  wife  by  way  of  either  legal  or  equitable  jointure  must  not  infringe 
the  rights  of  existing  creditors.  The  remarks  of  Mr.  Justice  Field  in  Moore 
V.  Page  (lit  U.  8. 117),  must  be  regarded  as  decisive  on  this  point.  His  honof 
says:   ''It  is  no  longer  a  disputed  question  that  a  husband  may  settle  a  por- 
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tloa  of  his  property  upon  hU  wife  if  he  d)es  not  thereby  impair  the  claims  of 
ezistiog  creditors,  aad  the  settlement  is  not  intended  as  a  cover  to  future 
schemes  of  fraud.  The  settlement  may  b<)  ma  le  either  by  the  purchase  of 
property  and  taking  a  deed  thereof  in  her  name,  or  by  its  transfer  to  trustees 
for  her  benefit.  And  his  direct  conveyance  to  her,  when  the  fact  that  it  is  in- 
tended as  such  settlement  is  declared  in  the  instrumeat  or  otherwise  clearly 
established,  will  be  sustained  in  equity  against  the  claim  of  creditors.  The 
technical  reasons  of  the  common  law  growing  out  of  the  unity  of  husband 
and  wife,  which  preclude  a  conveyance  between  them  upon  a  valuable  con- 
sideration, will  not  in  such  a  case  prevail  in  equity  and  defeat  his  purpose. 
(Sbepard  v.  Sliepard,  7  Johns.  Ch.  57  ;  Hunt  v.  Johnson,  44  N.  7.  2r  ;  Story 
Eq.  sec.  1880;  Pom.  Eq.  sec.  1101 ;  Dale  v.  Lincoln,  62  111.  22;  Deming  v. 
Williams,  26  Conn.  226  ;  Maraman  v.  Maraman,  4  Mete.,  Ky.,  85;  Sims  v. 
Rickete,  86  Ind.  181;  Story  v.  Marshall,  24  Tez.  805  ;  Thompson  v.  Mills,  89 
Ind.  582.)  Such  is  the  purport  of  our  decision  in  Jones  v.  Gliflon  (101  U.  S. 
22B.)  His  right  to  make  th«  settlement  arises  from  the  power  which  every  one 
possesses  over  his  own  property,  by  which  he  can  make  any  disposition  of  it 
that  does  not  interfere  with  the  existing  rights  of  others.  As  he  may  give  it 
or  a  portion  of  it  to  strangers  or  for  objects  of  charity,  without  any  one  being 
able  to  call  in  question  either  his  power  or  right,  so  he  may  give  it  to  tliose  of 
his  own  household,  to  his  wife  or  children.  Indeed,  settlements  for  their 
benefit  are  looked  upon  with  favor  and  are  upheld  by  the  courts.  As  we  said 
in  Jones  v.  Clifton,  *  In  all  cases  where  a  husband  makes  a  voluntary  settle- 
ment of  any  portion  of  his  property  for  the  benefit  of  others  who  stand  in  such 
a  relation  to  him  as  to  create  an  obligation,  legally  or  morally,  to  provide  for 
them,  as  in  the  case  of  a  wife  or  children  or  parents,  the  only  question  that 
can  properly  be  asked  U,  does  such  a  disposition  of  the  property  deprive  others 
of  any  existing  claims  to  it.  If  it  does  not,  no  one  can  complain  if  the  trans- 
fer is  made  matter  of  public  record  and  not  allowed  to  operate  as  a  scheme  to 
defraud  future  creditors.  Aud  it  can  not  make  any  difference  through  what 
channels  the  property  passes  to  the  party  to  be  benefited,  or  to  his  or  her  trus- 
tee, whei^her  it  be  by  direct  conveyance  from  the  husband,  or  through  the  in- 
tervention of  others.' " 

Whilst  property  thus  conveyed  as  a  settlement  upon  the  wife  may  be  heldaa 
her  separate  estate,  beyond  the  control  of  her  husband,  it  is  of  the  utmost  im. 
portance  to  prevent  others  from  being  misled  into  giving  credit  to  him  upon 
the  property,  that  it  should  not  be  mingled  and  confounded  with  that  which 
he  retains,  or  be  left  under  his  control  or  management  without  evidence  or 
notice  by  record  that  it  belongs  to  her.  Wliere  it  is  so  mingled  or  such  notice 
is  not  given,  his  conveyance  will  be  open  to  suspicion  that  it  was  in  fact  de- 
signed as  a  cover  to  schemes  of  fraud." 

Marriage  settlements  favored  in  the  law.—The  American  rule  is  not 
favorable  to  marriage  articles  when  the  parties  marrying  on  their  faith  hod 
good  reason  to  rely  upon  them  as  such.    (Schouler,  Dom.  Rel.,  sec.  177.) 

The  consideration  of  marriage  is  a  good  and  valuable  consideration  for  such 
contracts.    (Bradish  v.  Gibbs,  8  Johns.  Ch.  528;  1  L.  ed.  704;  Wright  v. 
Wright,  64  N.  Y.  440.) 
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Some  of  the  confusion  and  uncertaintv  which  hsa  been  introduced  into  this 

• 

subject  in  this  country  may  be  traced  to  the  celebrated  decision  of  Chancellor 
Kent  in  the  widely  known  case  of  Reade  v.  Livingston  (3  Johns.  Ch.,  N.  Y.» 
481;  8.  c,  8  Am.  Dec.  520),  in  which  it  was  held  that  a  voluntary  marriage,  was 
of  itself  void  as  to  existing  creditors.  This  case  has  be^n  declared  to  be  "  the 
grandest  monument  of  legal  acumen  and  wide  and  varied  erudition  which 
New  Torl^  has  ever  produced,**  and  while  it  is  conceded  that  the  cikSe  was  re- 
pudiated by  the  courts  of  tlie  very  state  which  gave  it  birth  (Seward  v.  Jack- 
son, 8  Cow.,  N.  Y.,  406),  it  was  asserted  that  *'  unless  Indications  are  wholly 
delusive  the  learned  chancellor  was  not  more  than  a  century  in  advance  of 
his  age.    (See  Davis  v.  McKinney,  5  Ala.  719.) 

In  Wentworth  v.  Wentworth  (69  Me.  247).  the  court  held  an  antenuptial  con- 
tract valid,  although  it  made  no  provision  at  all  for  the  woman,  except  that  the 
husband  sliould  not  intermeddle  with  her  property.  The  court,  in  the  course 
of  the  opinion,  said  in  speaking  of  the  contract :  "It  was  made  in  considera- 
tion of  marriage,  although  it  is  not  so  declared  in  terms.  (Nail  v.  Maurer,  25 
Md.  532.)  Marriage  is  the  highest  consideration  known  to  the  law.  (Ford  v. 
Stuart,  15  Beav.  499;  Magniac  v.  Thompson,  32  U  8.,  7  Pet.,  848;8  L.  ed.  709; 
Vance  v.  Vance,  21  Me.  870.)  Even  if  it  were  otherwise,  the  reciprocal  charac- 
ter of  the  stipulation  might  well  constitute  a  sufficient  consideration."  (NaU 
V.  Maurer,  supra.) 

The  conclusion  of  the  court  in  the  well  considered  case  of  Forwood  v.  For- 
wood  (Ky.,  5  S.  W.  Rep.  361),  is  thus  expressed:  ''There  is  another  class  of 
cases  that  hold  that  an  antenuptial  contract  is  a  legal  contract,  the  considera- 
tion of  which  may  be:  first,  that  of  the  intended  marriage  alone;  or  second, 
that  of  a  jointure  or  settlement  upon  the  intended  wife  in  lieu  of  her  dower, 
or  distributable  share  in  her  intended  husband's  estate;  and  that  either  of  these 
consideratioes,  if  both  parties  are  9ui  juris,  is  sufficient  to  uphold  the  antenup- 
tial agreement  on  the  part  of  the  woman  to  relinquish  her  right  of  dower  and 
distributable  share  in  husband's  estate."  In  a  similar  case  the  Supreme  Court 
of  Maryland  said:  *' The  contract  was  made  in  contemplation  of  marriage, 
and,  as  clearly  appears,  was  intended  to  bar  or  prevent  the  acquisition  of  any 
right  by  either  in  the  property  of  the  other,  in  order  that  the  marriage  proposed 
might  take  place.  The  main  object  in  view  was  the  consummation  of  the 
marriage  and  it  was  to  that  end  that  the  contract  was  executed.  It  seems  al- 
most impossible  to  view  the  contract  as  founded  on  any  other  consideration  al- 
though the  reciprocal  character  of  the  stipulation  might  be  held  to  constitute 
one  sufficient  to  make  the  contract  binding  and  effective.  But  whether  the 
marritige  they  proposed  be  expressly  mentioned  as  a  consideration  or  not,  we 
think  it  must  be  regarded  as  such,  within  the  purview  and  meaning  of  the  con- 
tract and  we  accordingly  hold  that  the  contract  can  not  be  avoided  on  that 
ground.  (Nail  v.  Maurer,  25  Md.  538.)  The  court,  in  deciding  the  case  of 
McGee  v.  Mc(jke  (9  111.  548),  thus  expressed  its  view  of  the  law:  *'  The  con- 
tract, in  our  judgment,  is  a  reasonable  one.  It  is  one  that  persons  advanced 
in  life  could  with  great  propriety  make,  and  especially  where  the  parties  have 
previously  l)een  married,  and  where  there  may  be  children  by  both  marriages, 
among  whom  controversies  as  to  property  may  arise  after  the  death  of  the 
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parents.  Such  agreements  are  forbidden  by  no  considerations  of  public  policy, 
and  there  can  be  no  reason  why  equity  will  not  lend  its  aid  to  compel  the  sur- 
viving party  to  abide  by  the  contract.  Onr  opinion  is,  the  fair  construction 
of  the  antenuptial  agreement  is  that  it  Intercepts  dower  of  the  widow,  and 
may  be  set  up  as  an  effectual  bar  to  her  demand  for  dower  in  the  lands  of 
which  her  husband  died  seized."  (This  doctrine  was  reaffirmed  in  Barth  v. 
Lines,  7  West.  Rep.  217 ;  118  III.  374,  and  the  cases  of  Wentworth  v.  Went- 
worth,  8upra,  and  Andrews  v.  Andrews,  8  Conn.  70,  were  cited  with  approval.) 

It  was  said  in  Johnston  v.  Spicer  (9  Cent.  Rep.  566;  107  N.  Y.  185),  that  "an- 
tenuptial  contracts,  by  which  it  is  attempted  to  control  the  interest  which  each 
of  the  parties  to  the  marriage  shall  take  in  the  property  of  the  other  during 
coverture  or  after  death,  like  dower,  are  favored  by  the  courts,  and  will  be  en- 
forced in  equity  according  to  the  intention  of  the  parties,  whenever  the  con- 
tingency provided  by  the  contract  arises.  (2  Kent's  Com.  165;  Re  Toung,  27 
Hun,  54.  affirmed,  92  N.  Y.  285.) 

In  the  case  of  Addrews  v.  Andrews  (8  Conn.  79),  the  judge  who  six>ke  for 
the  court  said:  *'  I  see  no  reason  why  such  an  agreement,  deliberately  made 
and  upon  sufficient  consideration,  should  not  be  enforced  in  chancery.  Such 
contracts,  especially  in  late  marriages,  are  not  unusual.  They  are  opposed  to 
no  rule  of  law,  nor  to  any  principle  of  sound  policy.  On  the  contrary  they  arCf 
in  my  judgment,  highly  beneficial,  and  are  eminently  entitled  to  the  aid  of  a 
Court  of  Chancery,  where  such  aid  is  necessary  to  carry  them  into  effect;  and 
especially  is  this  true  where  the  contract  has  been  executed  in  good  faith  by 
one  of  the  parties." 

It  was  said  in  the  case  of  Pierce  v.  Pierce  (  71  N.  Y.  154),  that  "  antenup- 
tial contracts,  whereby  the  future  wife  releases  her  claim  to  the  right  of  dower 
and  all  other  rights  to  the  estate  of  her  husband  upon  his  decease,  are  fully 
recognized  in  law.  When  fairly  made,  and  executed  without  fraud  and  im- 
position, they  will  be  enforced  by  the  courts." 


Newell  et  al.  vs.  Town  op  Hancock  et  al. 

[Supreme  Court  of  New  Hampshire,  85  Atl.  Rep.  258 ;  March  11,  1895.] 

Grant  to  town. 

A  town  which  nas  oeen  made  the  legal  grantee  of  certain  specified  parcels  of 
land  for  such  public  use  as  may  be  necessary,  may  appropriate  any  por- 
tion of  the  land  to  a  particular  public  use,  and  when  no  longer  needed  for 
that  particular  purpose,  another  and  different  use  may  be  designated  for 
the  same,  and  this  without  incurring  the  danger  of  forfeiting  the  property 
because  of  a  failure  to  continue  its  use  in  the  manner  contemplated  by  the 
original  grantor. 
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This  case  was  argued  on  an  agreed  state  of  facts,  some  of  which 
appear  in  the  opinion.     Tne  original  bill  was  tor  injunctive  relieL 

In  1735,  James  Hosley,  "  in  consideration  of  the  town  of  Han- 
cock's being  pleased  to  agree  upon  a  plot  to  seta  meetinghouse  on 
upon  my  land,  and  for  divers  other  good  causes  and  considera- 
tions, "  granted  to  the  town  a  tract  of  land,  containing  some  seven 
acres,  "  for  a  convenient  common  about  said  meetinghouse  for  stab- 
ling of  horses  on  the  Sabbath,  to  build  houses  on  for  the  people  to 
assemble  in  upon  Sabbath  noons,  for  burying  yard  and  trainifig 
field,  for  roads,  eta,  or  for  any  other  necessary  public  use,  at  the 
discretion  of  the  town,  and  for  no  other  purposes.  "  This  gift  was 
formally  accepted  by  the  town,  and  in  the  exercise  of  its  discretion 
it  has  at  different  times  voted  to  allow  the  common  to  be  used  for 
the  additional  public  purposes  of  a  public  pound  (1809),  a  school- 
house  (1810),  a  hearse  house  (1810),  an  academy  building  (1836), 
and  an  armory  and  public  hall  (1875),  which  is  now  used  us  a 
grange  hall.  In  1888,  one  Whitcomb,  a  native  of  the  town,  and 
familiar  with  the  common  and  way  in  which  it  then  was  and  had 
been  used  and  occupied,  gave  to  the  town,  among  other  bequests 
in  his  will,  the  sum  of  $10,000  (which  was  duly  accepted)  "  one 
half  thereof,  or  such  part  of  the  said  one-half  as  may  be  considered 
necessarv,  for  the  reclamation  and  embellishment  of  the  common, 
*  *  *  and  the  rest  of  said  ten  thousand  dollars  as  a  fund  of 
which  the  income  shall  be  used  for  the  increase  and  maintenance 
of  said  reclamation  and  embellishment^'  At  this  time  the  com- 
mon was  incumbered  by  the  schoolhouse,  which  had  become  ruin- 
ous, unsightly,  and  unfit  for  use,  and  by  the  old  academy  building, 
claimed  by  one  Turner,  which  had  been  occupied  for  many  years 
by  a  poor  class  of  tenants  as  a  dwelling  house,  and  in  the  rear  of 
it  was  a  workshop  and  stable.  All  these  buildings  were  in  a  poor 
and  tumble-down  condition,  and  disagreeable  and  offensive  to  the 
people  of  the  town.  In  1889  the  town  caused  the  schoolhouse  to 
be  taken  down,  and  removed  from  the  common,  and  at  a  legal 
meeting  held  on  April  12,  1890,  the  selectmen  were  authorized 
and  instructed  to  buy  the  old  academy  or  **  *  Turner  Building,'  so 
called,  and  the  land  south  of  it,  owned  by  Wm.  F.  Symonds,  the 
same  to  be  paid  for  from  the  Whitcomb  legacy,  "  and  **  to  sell  the 
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buildings  at  public  auction  *  *  *  within  thirty  days  from 
the  time  of  taking  the  deed;  the  same  to  be  removed  from  the  com- 
mon within  thirty  days  from  the  date  of  sale."  In  pursuance  of 
tliis  vote,  the  selectmen  bought  the  Turner  Building,  with  the  ad- 
jacent old  buildings,  and  four  aci'es  of  the  Symonds  land,  for 
$1,500,  which  was  paid  from  the  Whitcomb  legacy.  All  the 
buildings  were  sold  by  auction,  in  accordance  with  the  vote,  and 
have  been  removed  from  the  common,  with  the  exception  of  the 
Turner  Building,  which  was  purchased  by  the  school  district  with 
the  intention  io  remodel  it,  and  use  it  for  a  schoolhouse  upon  a 
different  location  on  the  common.  Subsequently,  and  upon  peti- 
tion, the  county  commissioners  located  the  schoolhouse  lot  upon 
the  site  of  the  old  schoolhouse  of  1810,  more  than  four-fifths  oE 
the  lot  being  a  part  of  the  old  common,  and  less  than  one-fifth  a 
part  of  the  addition  paid  for  from  the  Whitcomb  legacy;  and  the 
town  has  by  formal  vote  approved  the  location,  and  granted  the 
district  the  use  of  the  land.  The  plaintiffs,  who  are  citizens  and 
legal  voters  in  Hancock,  object  to  the  location,  and  allege  that  the 
building  of  a  schoolhouse  on  the  common  would  be  a  gross  viola- 
tion on  the  part  of  the  town  of  its  obligation  to  Whitcomb  and 
his  representatives  after  accepting  his  legacy,  and  that  it  would  in- 
jure the  beauty  of  the  common,  eta  Tliese  allegations  are  denied 
by  the  defendants.  The  plaintiffs  also  allege,  and  the  defendants 
deny,  that  the  proceedings  before  the  commissioners  were  insuffi- 
cient and  illegal,  and  without  legal  notice  of  the  hearing.  And 
one  of  the  plaintiffs  (Tuttle),  who  is  an  executor  and  nephew  of 
Whitcomb,  makes  the  additional  claim,  in  both  his  official  and 
private  capacity,  that  if  the  Whitcomb  legacy  is  allowed  to  be 
used  as  it  has  been  by  the  defendants,  it  is  a  forfeiture  of  the  en- 
tire legacy,  and  that  the  same  should  be  ordered  paid  to  the  estate 
by  the  town.  The  prayer  of  the  bill  is  for  a  decree  setting  aside 
the  proceedings  of  the  county  commissioners,  and  for  an  injunc- 
tion restraining  the  defendants  from  erecting  a  schoolhouse  on  s:iid 
lot,  or  any  other  part  of  the  common.  Some  additional  facts  nre 
sufficien.tly  stated  in  the  opinion. 

David  Cross,  J.  S.  H.  FHnk  and  Oeorge  R  French,  for  plaintiff:^ 

R.  M.  Wallace,  F.  0,  Clarke,  and  Wm.  L.  Foster,  for  defendants. 
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Blodgett,  J. — In  granting  to  the  school  district  the  perpetual 
use  of  the  school  lot,  the  town  neither  exceeded  its  power  under 
the  Hosley  grant  nor  violated  any  obligation  to  Whitcomb  arising 
from  the  acceptance  of  his  legacy.  By  the  terrns  of  that  grant 
the  town  was  to  appropriate  the  land  for  certain  specified  purposes, 
and  "  for  any  other  necessary  public  use,  "  at  its  discretion.  The 
power  to  exercise  its  discretion  is  concurrent  with  the  enjoyment 
and  continuance  of  the  grant  There  is  no  condition  attached  to 
the  gift  restraining  the  town  from  changing  the  public  use  to  which 
any  part  of  the  land  may  be  devoted,  and  an  appropriation  of  a 
part  of  it  to  a  particular  use  did  not  exhaust  the  power  of  tlie 
town  to  apply  the  same  land  to  a  different  necessary  public  use 
when  no  longer  needed  for  the  original  purpose.  The  discretion 
to  determine  the  character  of  the  use  implies  the  power  to  change 
it,  and,  this  power  being  vested  in  the  town,  the  general  doctrine 
invoked  by  the  plaintiffs,  that  land  already  applied  to  a  public  use 
can  not  be  wrested  from  that  use,  and  devoted  to  an  inconsistent 
use  without  special  legislative  authority,  has  no  application.  If, 
however,  it  did  apply,  its  application  would  not  aid  the  plain- 
tiffs; for,  if  the  determination  of  the  use  to  which  the  grants 
or  any  part  of  it,  should  be  devoted  exhausted  the  power 
of  the  town,  so  that  it  could  not  afterwards  change  the  use,  the 
dedication  of  a  part  of  the  land  to  the  use  of  a  schoolhouse  in  1810 
was  final  and  perpetual  There  is,  then,  no  solid  ground  on  which 
the  plaintiffs'  contention  can  stand,  so  far  as  it  relates  to  that  por- 
tion of  the  school  lot  embraced  within  the  Hosley  grant  As  re- 
gards the  remaining  portion  of  the  lot,  which  was  purchased  by 
the  town  with  the  funds  of  the  Whitcomb  trust,  it  is  not  perceived 
how  the  contention  practically  stands  any  better;  for,  if  the  com- 
mon, as  established  by  the  Hosley  grant,  could  properly  be  en- 
larged under  the  language  of  the  Whitcomb  bequest  by  making 
additions  to  it,  as  by  the  Symonds  purchase,  such  addition  would 
become  a  part  of  the  original  common,  and  subject  to  the  same 
public  uses  to  which  it  is  subject;  and  if  this  is  so,  it  follows  tliat 
the  partial  location  of  the  school  lot  on  the  Symonds  addition 
is  a  proper  location  under  Hosley's  grant  for  necessary  public  uses. 
But,  if  the  purchase  of  that  addition  was,  as  claimed  by  the  plain- 
tiffs, a  misappropriation  of  the  Whitcomb  legacy,  and  a  breach  of 
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the  trast  under  which  it  was  accepted  and  held  (as  to  which  no 
opinion  can  properly  be  expressed  in  this  proceeding  for  want  of 
necessary  parties),  then  the  town  must  restore  to  the  trust  fund 
the  amount  used  in  making  the  addition;  but  in  that  event  the 
town  will  still  continue  to  hold  the  land,  divested  of  any  rights  of 
the  Whitcomb  trust,  and,  it  having,  by  its  vote,  given  to  the  dis- 
trict the  perpetual  use  of  the  entire  school  lot  as  located  by  the 
commissioners,  the  location  upon  the  Symonds  part  of  it  stands 
no  differently,  for  the  purposes  of  this  case,  from  that  upon  the 
Hosley  part. 

The  acceptance  of  the  Whitcomb  bequest  by  the  town  did  not 
change  the  meaning  of  his  will,  nor  limit  or  impair  the  town's 
rights  under  the  Hosley  grant  When  Whitcomb  made  his  will, 
and  up  to  the  time  of  his  death,  a  portion  of  the  common,  selected 
by  the  commissioners  in  1890  as  a  location  of  the  proposed  school- 
house  lot,  was  occupied  by  the  old  schoolhonse.  He  was  familiar 
with  the  common,  and  the  way  in  which  it  was  and  had  been  used 
and  occupied,  and  undoubtedly  he  was  also  familiar  with  the 
terms  of  the  Hosley  grant  The  Whitcomb  legacy  was  "  for  the 
reclamation  and  embellishment  of  the  common,  so  called.  "  Did 
the  testator  mean  by  the  word  "common  "  a  lawn  or  park  not  oc- 
cupied by  buildings,  or  did  he  mean  the  common  to  be  used  as  it 
had  been  legally  used  ?  The  presumption  is  that  he  used  the 
word  "  common  "  and  the  words  "  reclamation  "  and  "  embellish- 
ment'' in  senses  consistent  with  the  legal  public  uses  which  the 
town  can  make  of  the  common  under  the  Hosley  grant,  and  that 
he  did  not  intend  or  attempt  to  impair  or  restrict  the  legal  uses  of 
the  land  under  the  grant.  If  it  had  been  his  purpose  to  make  it  a 
condition  of  the  bequest  that  all  structures  should  be  removed  from 
the  common,  and  that  no  buildings  should  thereafter  be  erected 
upon  it,  he  would  have  so  provided  in  his  will.  The  absence  of 
such  a  provision  is  of  itself  sufficient  evidence  that  the  testator 
did  not  intend  to  restrict  the  town  in  the  legal  use  of  the  Hosley 
grant 

The  plaintins  also  contend  that  there  had  been  no  action  on  the 
part  of  the  district  in  reference  to  the  schoolhonse  and  its  location 
which  gave  the  board  of  education  jurisdiction  in  the  premises. 
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because  the  warrant  for  the  annual  meeting  holden  March  5,  1889, 
did  nol  specify  the  location  with  sufficient  deQniteness,  and  be- 
cause there  was  no  subsequent  neglect  bj  the  district,  or  by  its 
committee,  to  make  a  location,  which  gave  to  the  petitioners  the 
right  of  petition  to  the  school  board  or  to  the  commissioners.  The 
objection  of  indefiiniteness  is  overruled.  The  warrant  was  (article 
6),  '^  To  see  if  the  district  will  vote  to  build  a  new  schoolhouse  at 
or  near  the  village,  with  suitable  outbuildings;"  and  (article  7), 
*^  To  see  what  sum  or  sums  of  money  the  district  will  raise,  by 
taxation  or  otherwise,  for  building,  purchasing,  renting,  repairing, 
or  removing  such  schoolhouses  and  outbuildings  as  the  wants  of 
the  district  require,  procuring  land,  and  providing  suitable  furni. 
ture  and  apparatus  and  needful  conveniences  therefor."  These 
articles  are  sufficiently  definite  in  respect  of  location.  At  this 
meeting  it  was  voted  that  the  district  build  or  purchase  a  build- 
ing suitable  for  a  schoolhouse  at  the  village,  and  that  a  committee 
of  five  persons  be  appointed  to  take  the  matter  into  consideration, 
ami  to  report  at  that  meeting ;  and  a  sum  of  money  was  voted  to 
be  raised  to  carry  out  the  vote.  A  committee  was  then  appointed, 
but  it  failed  to  report  at  that  meeting.  Subsequently  another 
meeting  of  the  district  was  called,  with  an  article  in  the  warrant 
to  take  the  sense  of  the  qualified  voters  as  to  their  preference  of  a 
location  for  the  schoolhouse  at  the  village,  but  the  article  was  dis- 
missed without  action  thereon.  Thereupon  twenty-three  citizens 
petitioned  the  board  of  education,  setting  forth  the  vote  at  the 
annual  meeting,  and  the  failure  of  the  committee  to  comply  there- 
with, to  locate  the  school  buildings  and  acquire  the  land  by  pur- 
chase or  otherwise,  as  the  law  prescribea  The  objection  that 
these  petitioners  had  no  grievance  which  entitled  them  to  a  hear- 
ing before  the  board  of  education  is  likewise  overruled.  '*  irat  a 
meeting  duly  holden  for  the  purpose,  the  district  do  not  agree 
upon  a  location  for  a  schoolhouse,  *  *  *  the  school  commit- 
tee, upon  the  petition  of  three  or  more  voters,  shall  determine  the 
location."  (Q-en.  Laws,  ch.  88,  §  5.)  The  location  fixed  by  the 
school  board  failing  to  be  satisfactory,  it  was  the  right  of  eight  or 
more  voters  of  the  district,  who  felt  themselves  aggrieved  by  the 
location  (Laws  1887,  ch.  105,  §  7),  to  appeal  to  the  county  corny 
missioners,  who,  in  such  cases,  are  invested  with  final  authorit' 
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^Gea  Laws,  ch.  88,  §  6).  Such  an  appeal  having  been  taken,  a 
hearing  was  appointed  anil  bad  by  the  commissioners  who  made 
the  location  in  question,  which  the  plaintiffs  finally  ask  to  have 
set  aside  for  want  of  legal  notice  of  the  hearing,  which  was  given 
by  posting  a  copy  of  the  petition  and  order  of  notice  thereon  at 
two  of  the  most  public  places  in  the  district,  and  by  delivering  a 
<x)py  to  the  clerk  and  each  of  the  school  board.  This  objection, 
like  the  others,  must  be  overruled.  The  ground  on  which  it  rests 
is  that  section  7  of  chapter  88  of  the  General  Laws  provides  that, 
in  the  case  of  schoolhouse  petitions  to  the  county  commissioners, 
they  shall  give  notice  of  the  time  and  place  of  hearing  by  causing 
a  copy  of  the  petition  and  order  of  notice  thereon  to  be  posted  on 
the  outside  of  the  outer  door  of  each  schoolhouse  in  the  district,  if 
there  be  any  in  the  district,  and,  if  not,  in  one  or  more  public 
places  in  the  district,  at  least  fourteen  days  before  the  time  so  ap- 
pointed ;  and  by  causing  a  copy  to  be  given  to  or  left  at  the  usual 
place  of  abode  of  the  clerk  and  prudential  committee  of  the  dis- 
trict a  like  time  before  the  time  appointed  for  the  hearing.  And 
so  the  claim  of  the  plaintiffs  is  that,  the  town  of  Hancock  at  the 
time  of  the  hearing  constituting  but  one  school  district,  notice  of 
the  hearing  should  have  been  posted  on  the  outside  door  of  every 
schoolhouse  in  the  town.  But  the  district  system,  to  which  chap- 
ter 88  applies,  was  superseded  by  the  radically  different  town  sys- 
tem,  which  went  into  effect  March  1,  1886 ;  and  it  is  not  open  to 
reasonable  doubt  that  suiBcient  and  ample  notice  of  the  hearing 
was  given  conformably  to  the  new  order  of  things.     If,  however, 

it  were  otherwise,  it  is  for  the  district  alone,  and  in  its  corporate 
capacity,  to  take  the  objection.  The  injunction  prayed  for  is  de- 
nied. 

Bill  dismissed. 

Smith,  J.,  did  not  sit     The  others  conourred. 
Vol.  1—78 
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State  Bank  vs.  Bliss  et  al. 

[67  Conn.  817  ;  35  Atl.  Rep.  265.] 

Joint  will. 

A  joint  will  which  provides  in  terms  that  it  is  not  to  be  offered  for  probate 
until  after  the  death  of  both  of  the  testators,  offends  by  such  provision 
the  declared  policy  of  a  law  that  requires  every  will  to  be  propounded  for 
probate  as  soon  as  may  be  after  the  testator's  death. 

A  will  strictly  mutual  is,  in  legal  effect,  nothing  but  the  individual  will  of 
that  one  of  the  testators  who  may  die  first. 

Case  reserved  by  an  order  of  the  Superior  Court  entered  at  a 
term  held  in  and  for  the  county  of  Hartford. 

Hon.  Ralph  Wheeler,  Presiding  Judge. 

John  R  Buck  and  John  H,  Buck,  for  plaintiflf. 

JE  Henry  Hyde,  Jr.,  for  defendant  Louise  Hart 

Sidney  K  Clarke,  for  defendant  George  H.  Foster. 

John  H,  Light,  for  defendants  Elizabeth  Spencer  Crane  and 
Sarah  Spencer  Ellis. 

Baldwin,  J. — The  reservation  bv  which  this  action  comes  be- 
fore  us  was  made  with  the  consent  of  all  the  parties  appearing  in 
the  cause.  Several  of  the  defendants  named  in  the  complaint^ 
and  served  with  process,  have  entered  no  appearance,  and  among 
them  is  Jane  A.  Spencer,  the  sole  heir  at  law. 

The  Greneral  Statutes  (§  1114),  provide  that  no  reservation  for 
the  advice  of  this  court,  in  cases  tried  before  other  courts,  shall  be 
made  "  without  the  consent  of  all  parties  to  the  record  in  such 
cases."  We  think  that  this  limitation  of  jurisdiction,  first  introduced 
■  into  our  statutes  in  1879,  refers  only  to  the  consent  of  such  of  the 
parties  to  the  record  as  choose  to  appear  in  the  Trial  Court  Under 
a  literal  construction  of  the  statute,  such  as  to  make  it  require  the 
consent  of  every  person  who  was  made  a  party,  the  privileee  of 
resorting  to  this  court  for  its  advice  might  often  be  defeated  by 
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the  failure  to  obtain  the  consent  of  some  defendant  whose  neglect 
to  enter  an  appearance  was  due  simply  to  the  fact  that  his  interest 
was  too  trivial  to  justify  the  expense  of  his  active  participation  iii 
the  suit 

The  will  in  question  describes  itself  as  a  joint  will,  and,  by  its 
terms,  was  not  to  be  offered  for  probate  until  after  the  death  of 
both  the  sisters.  Such  a  direction  was  plainly  contrary  to  the  de- 
clared policy  of  our  law,  which  makes  careful  provision  that  every 
will  shall  be  propounded  for  probate  as  soon  as  may  be  after 
the  testator's  decease.  (Gen.  St.  §§  544,  547,  568.)  If  it  be  of 
any  legal  effect,  its  insertion  may  have  given  the  survivor  and 
sole  heir  at  law  a  right  to  object  to  the  probate  of  the  instrument 
when  it  was  in  fact  presented  to  the  Court  of  Probate*  shortly 
after  the  death  of  Emily  Spencer,  as  the  will  of  the  latter. 
{Schumaker  v.  Schmidt,  44  Ala.  454,  467;  1  Redf.  Wills,  182.)  No 
such  objection,  however,  appears  to  have  been  made,  nor  did  she 
take  any  appeal  from  the  decree  of  probate.  It  must  therefore 
stand  as  the  will  of  Emily  Spencer,  duly  executed. 

But  while  its  validity  as  a  will,  sufficient  in  respect  to  the  form 
of  the  instrument  and  the  mode  of  its  execution  to  pass  the  real 
and  personal  estate  of  Emily  Spencer,  has  thus  been  established 
by  the  adjudication  of  the  Court  of  Probate,  this  same  provisioa 
as  to  the  time  for  proving  it  has  a  material  effect  in  determining 
whether  the  terms  in  which  it  is  expressed  are  such  as  to  consti- 
tute a  valid  disposition  of  that  estate.  She,  plainly,  did  not  in- 
tend that  any  of  the  pecuniary  legacies  which  it  gave  should  be 
paid  until  after  the  death  both  of  herself  and  of  her  sister.  As 
she  directed  that  the  will  should  not  be  proved  until  then,  she 
must  have  known  that  the  funds  out  of  which  they  were  to  be 
satisfied,  consisting  in  part,  at  least,  of  her  estate  as  administered 
upon  before  the  Court  of  Probate,  would  not  exist  until  then ;  nor 
would  there  be  any  executor  clothed  with  authority  to  discharge 
them.  The  probate  of  her  will,  earlier  than  she  designed,  can 
not  give  any  different  meaning  to  the  words  which  she  has  em- 
ployed to  dispose  of  her  property.  This  same  provision,  however^ 
had  it  been  complied  with,  and  were  it  to  be  held  valid,  if  it 
would  not  have  deprived  her  sister  of  the  benefit  of  the  residuary 
bequest  in  her  favor,  would  certainly  have  seriously  affected  the 
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character  of  the  interest  which  it  gave  her.  If,  upon  a  probate 
subsequent  to  the  death  of  the  latter,  the  bequest  could  have  been 
held,  by  relation,  to  have  become  vested  at  the  death  of  Emily, 
the  use  and  profits  during  the  period  between  those  deaths  could 
not  have  been  actually  received  by  Jane,  under  the  will  of  Emily, 
without  a  violation  of  our  probate  law ;  nor  could  she  have  con- 
veyed a  title  to  any  of  the  property  which  an  ordinary  purchaser 
would  be  ready  to  accept,  since  the  residue  could  not  be  ascer- 
tained until  the  prior  legacies  were  paid,  as  well  as  the  debts  of 
each  testatrix. 

In  the  case  of  Walker  v.  Walker  (14  Ohio  St.  157),  a  joint  will 
was  offered  for  probate  after  the  death  of  both  testators,  which, 
after  providing  for  the  payment  of  the  debts  and  funeral  expenses 
of  each,  contained  certain  reciprocal  gifts  by  each  to  the  othert 
and  then  disposed  of  their  residuary  estate  by  specific  devises, 
general  legacies,  and  a  residuary  bequest.  The  court  held  that 
such  an  instrument  was  not  the  proper  subject  of  probate  as  the 
will  of  both  or  either  of  the  testators,  and  suggested  that  a  con- 
trary decision  might  lead  to  questions  such  as  these:  '*  One  of  the 
testators  may  survive  the  other  for  lialf  a  century.  When  is  the 
will  to  be  proved,  and  to  thus  become  practically  operative?  On 
the  death  of  both  testators  ?  If  so,  how  is  the  estate  of  the  first 
decedent  to  be  administered  in  the  meantime,  and  what  is  to  be- 
come of  the  debts  and  legacies?  If  it  is  to  be  proved  on  the  death 
of  the  first  decedent,  how  are  the  legacies  to  be  paid?  If  they  re- 
main in  abeyance  until  after  the  death  of  both  testators,  what»  in 
the  meantime,  is  to  be  done  with  that  portion  of  the  property  of 
the  decedent  which  is  ultimately  to  be  devoted  to  their  payment? 
If,  on  the  other  hand,  they  are  to  be  paid  in  part  at  once,  in  what 
proportion  is  the  property  of  the  first  decedent  to  contribute  for 
that  purpose?" 

A  will  operates  as  a  conveyance  by  way  of  appointment  That 
now  before  us  purports  to  dispose  by  a  joint  act  of  two  separate 
estates,  consisting  of  property  held  in  common.  The  order  of  dis- 
position is  particularly  described.  Firat,  the  debts  and  funeral 
expenses  of  each  executrix  are  to  be  paid ;  next,  pecuniary  legacies 
to  the  amount  of  nearly  $40,000  are  provided  for ;  and  then  each 
makes  the  other  her  residuary  legatee  and  devisee,  unless  their  deaths 
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should  be  simultaneous  or  within  twenty-four  hours  of  each  other,  in 
which  event  the  residue  is  to  go  as  a  common  fund  to  their  next  of 
kin.  Most  of  the  questions  so  forcibly  put  by  the  court  in  WaVcer  v. 
Walker  are  thus  distinctly  presented  to  us  for  decision.  It  is  im- 
possible now  to  determine  what  debts  the  surviving  sister  may 
owe  at  the  time  of  her  decease  ;  but  these,  as  well  as  those  of 
Emily,  must  be  ascertained  and  paid  before  any  of  the  legacies 
can  be  satisfied.  If  these  legacies  are  to  be  viewed  as  given  solely 
by  the  testatrix  who  was  the  first  to  die,  their  satisfaction  will  be 
impossible,  for  they  amount  to  more  than  her  whole  estate.  If, 
on  the  other  hand,  only  half  of  each  legacy  is  to  come  out  of 
Emily^s  estate,  that  half  can  not  l)e  paid  so  long  as  Jane  survives, 
without  disregarding  the  plain  intent  of  the  will  that  no  payments 
shall  be  made  under  its  provisions  until  after  the  decease  of  both 
sisters,  since  then  only  was  the  will  to  be  presented  for  probate, 
and  the  estates  placed  in  course  of  administration.  Such  a  post- 
ponement, however,  could  not  legitimately  increase,  meanwhiloi 
the  income  of  the  survivor,  for  slie  was  to  share  only  in  the  resi- 
due remaining  after  the  particular  legacies  were  satisfied ;  nor 
could  that  be  until  after  the  payment  of  such  debts  as  she  herself 
might  owe  at  her  decease, — necessarily  an  unknown  quantity 
until  that  event  occurred.  When,  again,  did  the  particular  lega- 
cies vest  ?  As  to  one  of  them,  that  to  Mrs.  Crane,  it  was  espec- 
ially provided  that  it  should  not  vest  until  the  will  was  proved,  a 
date  which,  in  the  contemplation  of  the  testatrix,  could  not  be 
reached  during  the  life  of  Jane.  But  if  any  of  the  other  legatees 
had  died  after  Emily  and  before  Jane,  whatever  might  be  their 
rights  in  Emily's  estate,  could  they  have  had  any  claim  upon  that 
of  Jane,  who  survived  them?  The  will  is  partly  a  joint  and 
partly  a  mutual  one.  Each  testatrix  executed  it  as  the  will  of 
both,  and  in  order  to  accomplish  a  common  purpose.  Its  form 
would  indicate  that  it  was  originally  drafted  as  a  joint  will  only 
and  that  the  reciprocal  provisions  and  contingent  residuary  gift  to 
their  next  of  kin,  found  in  tlie  clauses  numbered  from  five  to 
eight,  were  subsequently  inserted.  A  will  strictly  mutual  is,  in 
legal  effect,  nothing  but  the  individual  will  of  that  one  of  the  tes- 
tators  who  may  die  first  (Leivis  v.  Scofield^  26  Conn.  452.)  To 
give  such   a  construction  to   the  will  now  under  consideratioa 
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would  do  violence  to  its  terms.  It  purports  to  be  a  joint  act  It 
creates  a  common  fund  out  of  which  the  debts  of  each  and  her 
funeral  expenses  are  to  be  met  and  legacies  to  third  parties  paid ; 
and  it  provides  against  its  probate  until  both  the  makei^  are 
<iead^  after  making  each  the  residuary  legatee  of  the  other.  This 
scheme  is  one  which  it  is  impossible  to  carry  out^  and  its  various 
parts  are  so  related  to  each  other  that  all  must  fall  together. 
The  Superior  Court  is  advised  that  tiie  estate  of  Emily  Speucer 
which  may  remain  after  the  payment  of  debts  and  charges  should 
be  distributed  as  intestate  estate. 
The  other  judges  concurred. 


BiNNS  VS.  Dazey  et  al. 

[Supreme  Court  of  Indiana,  44  N.  E.  Rep.  846;  March,  1896.] 

Illegitimate  children. 

A  statutory  declaration  tli-it  if  a  man  sball  marry  the  mother  of  a  bastard 
child,  and  acknowledge  it  as  his  own,  such  child  shall  be  deemel  legiti 
mate,  creates  a  lugiil  relationship  that  OAn  not  be  disproved  by  evidence 
tending  to  show  that  tlie  i)erson  making  the  acknowledgment  did  not  be- 
get the  child.  Au  acknowledgment  8)  made  imparts  the  status  of  legiti- 
macy, and  removes  the  stain  of  illegitimacy,  and  it  is  not  important  to  in- 
quire into  the  good  or  evil  purpose  that  may  have  influenced  the  father  in 
making  it,  liecause  his  action  has  remove  1  tlio  bar  sinister,  and  it  Is  be- 
yond his  power  to  r  ^placo  it.  A  granddaugliter  by  accepting  a  note  which 
purports  to  represent  tiic  sliare  of  his  estate  which  ho  wishes  her  to  have 
is  not  debarrel  from  subsequently  asserting  her  claim  as  an  heir  to  his 
property,  when  there  is  nothing  to  show  that  the  estate  left  at  his  decease 
was  the  same  estate  he  possessed  at  the  time  the  note  was  delivered. 

Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Montgomery. 

Hon.  J.  H.  Harney,  Presiding  Judge. 

Paul  it  Vanclenve,  for  appellant 

Crane  A  Anderson^  and  White  d  Reeves^  for  appellees. 
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McCabe,  J. — The  appellant  sued  the  appellees  for  the  parti tioQ 
of  certaia  real  estate  situate  in  Ci*awfordsvilIe.  Ind.,  of  wiiich  it  is 
alleged  the  plaintiff  and  defendants  were  the  owners  in  fee  simple 
as  tenants  in  common.  A  trial  of  the  issues  by  the  court  without 
a  jury  resulted  in  a  finding  for  the  defendants  upon  the  complaint, 
and  a  finding  for  the  defendants  and  against  the  said  plaintifE  on 
the  cross  complaint  of  the  said  defendants,  that  the  said  defend- 
ants the  appellees  were  the  owners  as  tenants  in  common  of  the 
real  estate  described  in  the  complaint  and  cross  complaint,  and 
that  the  plaintifE  had  no  interest  in  the  real  estate ;  and  upon  such 
finding  there  was  judgment  of  partition  in  favor  of  the  appellees 
over  appellant's  motion  for  a  new  trial  Overruling  that  motion 
is  the  only  error  assigned  by  the  appellant 

The  complaint  shows  that  the  real  estate  sought  to  be  parted 
was  owned  by  one  Samuel  Dazey,  who  died  intestate  in  1895, 
leaving  surviving  him  the  appellee  Sarah  Dazey  as  his  surviving 
widow,  and  the  other  appellees  as  his  surviving  children  and  heirs 
at  law.  The  appellant  claimed  to  be  a  grandchild  of  said  Samuel, 
and  the  only  surviving  child  and  heir  of  one  Mahlon  Dazey,  de- 
ceased, who,  she  claimed,  bore  the  legal  relation  of  a  child  to  said 
Samuel  Dazey.  The  appellant's  evidence  shows  that  her  father, 
Mahlon  Dazey,  was  bora  out  of  wedlock  on  April  5,  1885,  and 
that  the  appellee  Sarah  Dazey  was  his  mother,  and  that  afterwards, 
to  wit,  on  January  12, 1837,  she  and  said  Samuel  Dazey  were  mar- 
ried and  lived  together  as  husband  and  wife  until  the  death  of  said 
Samuel,  already  mentioned.  The  evidence  further  shows  that 
Sarah  had  lived  at  the  house  of  the  father  of  said  Samuel  while 
she  was  a  girl,  and  while  said  Samuel  was  a  young  man,  living 
with  his  father,  with  other  brothers ;  that  while  so  living  she  be- 
came pregnant  with  said  Mahlon  Dazey,  and  on  account  of  such 
pregnancy  was  driven  from  the  house  of  said  Samuel's  father,  after 
which  said  Mahlon  was  born,  as  already  mentioned ;  and  there- 
after said  Samuel  married  said  Sarah,  his  mother.  Said  Mahlon 
died  intestate  in  the  army  of  the  Union  in  1863,  leaving  the 
plaintiff  as  his  only  heir. 

One  of  the  grounds  of  the  motion  for  a  new  trial  was  overruling 
appellants  objection  to  a  question  addressed  to  appellee  Sarah 
Dazey,  asking  who  was  the  father  of  Mahlon  Dazey.     She  was  the 
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mother  of  Mahlon,  and  in  answer  to  the  question,  over  appellant^^ 
objection,  she  stated  that  lier  husband's  brother  Jacob,  called 
"  Little  Jacob,"  was  the  father  of  her  bastard  child,  Mahlon.  Our 
statute  provides  that :  "  If  a  roan  shall  marry  the  mother  of  a 
bastard  child  and  acknowledge  it  as  his  own,  such  child  shall  be 
deemed  legitimate.'*  (Rev.  St  1894,  §  2631;  Rev.  St  1881,  § 
2476.)  Tills  provision  is  substantially  the  same  as  the  statute  in 
force  at  the  time  of  the  marriage  of  said  Samuel  and  Sarah,  and 
has  been  carried  forward  into  the  present  revision.  {Harvey  v. 
Ball,  82  Ind.  98.)  The  thing  to  be  established  under  this  statute 
is  a  legal  relation,  and  not  a  blood  relation,  between  the  alleged 
father  and  child.  The  legal  relation  arises  out  of  certain  factsr 
namely,  the  marriage  of  a  man  to  the  mother  of  a  bastard  child, 
and  the  acknowledgment  by  the  man  that  it  is  his  own.  The  fact 
that  it  is  a  bastard  shows  that  it  has  no  legal  relation  to  any 
father.  It  is  to  establish  such  legal  relation  that  the  statute  was 
enacted,  and  not  to  establish  a  blood  relation.  Indeed,  the  legal 
relation  may  be  established  between  the  man  marrying  the  mother 
of  a  bastard  child  and  such  child  by  the  acknowledgment  of  it  as 
his  own  by  the  man,  even  where  the  blood  relation  of  father  and 
son  does  not  exist  Accordingly  it  was  said  in  Bailey  v.  Boyd  (59 
Ind.  at  page  297),  that :  "  Under  this  statutory  provision  and  the 
evidence  in  the  record,  it  seems  very  clear  to  us  that  Bazil  Bailey, 
Jr.,  must  be  deemed  and  lield  to  be  the  legitimate  son  and  heir  of 
Bazil  Bailey,  Sr.;  and  this  would  be  so,  in  our  opinion,  even  if 
the  evidence  had  shown  conclusive! v  that  the  elder  Bazil  could 
not  have  begotten  tiie  younger  Bazil."  And  in  Brock  v.  /Si^<e(85 
Ind.  397),  this  court  said,  on  page  399,  that:  "It  is  clear  that  the 
acknowledgment  by  the  father  made  the  child  his  heir  apparent, 
and  removed  from  it  the  stain  of  illegitimacy.  It  is  not  important 
whether  the  acknowledgment  of  legitimacy  was  made  for  a  good 
or  for  an  evil  purpose.  It  fixed  the  status  of  the  child,  and  that 
can  not  be  changed  by  anything  the  father  or  mother  may  do* 
Havinor  removed  the  *bar  sinister/  ihey  can  not  replace  it"  There 
was  evidence  tending  to  prove  an  acknowledgment  by  Samuel 
Dazey  of  the  bastard  child,  Mahlon  Dazey,  as  his  own,  after  his 
marriage  with  its  mother.  That  might  have  been  effectually  done, 
ao  as  to  create  the  legal  relation  of  father  and  son,  as  we  have  seen> 
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^rithoui  auy  acuual  blood  relation.  Therefore  proof  tliat  he  never 
begat  the  bastard  child  was  incompetent,  because  not  inconsistent 
with  his  alleged  acknowledgment  of  the  child  as  his  own.  Neither 
did  it  tend  to  contradict  the  legal  relation  created  by  the  marriage 
of  Samuel  to  the  mother  of  the  bastard,  and  his  acknowledgment 
of  it  as  bis  own. 

Another  witness  on  behalf  of  appellees,  namely,  James  McOlure, 
over  the  objection  of  the  appellant,  testified  that  in  1868  or  18(54 — 
about  the  time  or  after  the  death  of  Mahlon  Dazey — Samuel 
Dazey  stated  to  him  that  Mahlon  Dazey  was  not  one  of  his  chil- 
dren. This  evidence  was  incompetent,  for  the  same  reason  that 
the  above  item  was  incompetent,  and  perhaps  for  the  further  rea- 
son that  it  was  hearsay  evidence,  and  fell  within  none  of  the  ex- 
ceptions to  the  rule  excluding  hearsay  evidence,  and  was  a  self- 
serving  declaration.  {Board  v.  Bacon.  96  Ind.  81;  Tobin  v.  Toung^ 
124  id.  507;  24  N.  R  121.) 

Appellees  have  assigned  for  cross  error  th«  action  of  the  Circuit 
Court  in  sustaining  appellant's  demurrer  to  appellees'  additional 
joint  paragraph  of  answer.  This  paragraph  of  answer  is  based 
upon  the  delivery  by  Samuel  Dazey  and  acceptance  by  appellant 
of  a  note  for  $557.  When  so  delivered,  such  note  had  the  fol- 
lowing indorsement  on  it :  "I  assign  the  within  note  to  Emma 
Binns,  my  granddaughter,  being  the  share  of  my  estate  that  I  in- 
tend her  to  have,  and  it  is  an  advancement  to  her  without  recourse 
on  me.  August  the  23d,  1882.  Samuel  Dazey."  After  describ- 
ing the  note  and  the  indorsement,  the  answer  states :  **  That  plainly 
iff  accepted  said  note  with  said  indorsement  thereon,  and  after- 
wards, in  December,  1886,  received  the  full  and  entire  amount* 
then  due  on  said  note,  and  has  ever  since  had  and  held  the  same> 
That  said  Samuel  Dazey  indorsed  and  delivered  said  note  to 
plaintiS  at  the  solicitation  and  request  of  his  wife,  Sarah  Dazey 
the  grandmother  of  plaintiff,  for  the  sake  of  domestic  peace  in  his 
family,  and  in  full  of  all  the  interest  she  might  ever  have  in  his 
estate ;  and  it  was  accepted  by  the  plaintiff  as  such.  That  at  the 
time  said  Samuel  Dazey  indorsed  and  gave  said  note  to  the  plaint- 
iff, he  was  denying  that  she  was  his  granddaughter,  and  was  deny- 
ing that  Mahlon  Dazey,  plaintiff's  father,  was  his  son ;  and  that 

he  was  then  disposing  of  part  of  his  estate  by  deed  and  will  to 
Vol.  1—74 
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certain   of    these   defendants.      Wherefore   defendants  say  that 
plaintiff  has  already  received  her  full  interest  and  share  in  the 
property  and  estate  of  suid  Samuel  Dazey,  and  has  no  interest  in 
the  property  mentioned  in  the  complaint  herein/*     This  answer  is 
a  plea  in  confession  and  attempted  avoidance ;  that  is,  for  the  pur- 
poses of  the  answer  the  charge  in  the  complaint  that  the  plaintifE 
was  a  legal  heir  of  Samuel  Dazey  is  admitted,  but  the  result  which 
would  legally  flow  from  such  fact  is  attempted  to  be  avoided  by 
the  facts  slated.     It  is  claimed  by  counsel  that  the  facts  thus 
stated  amount  to  an  agreement  or  contract  to  release  the  estate  of 
Samuel  Dazey  from  any  claim  appellant  might  afterwards  have 
upon  it  as  an  heir  of  Samuel  Dazey  in  consideration  of  the  ad- 
vancement received.     There  is  much  conflict  of  authority  as  to 
whether  such  a  contract  can  be  legally  made  or  not     (1  Am.  & 
£ng.  Enc.  Law,  2d  ed.,  781,  and  cases  there  cited.)    This  court 
denied   the  validity  of  such   a  contract,  though   made  in  express 
terms,  in  Stokeshet-ry  v.  Reynolds  (57  Ind.  425).     In  NidioUcn  v. 
Caress  (59  id.  89),  the  answer  set  up  an  advancement  under  a 
contract,  which  advancement,  it  was  alleged,  ''was  rei^ived  and 
accepted  by  them  in  full  of  all  interest  in  the  estate  of  Thomas 
Nicholson,  deceased."  It  appears  that  the  decision  turned  upon  the 
fact  that  the  advancement  equaled  the  share  the  heir  would  have 
had  in  the  estate  of  the  ancestor.     Brown  v.  Brown  (139  Ind.  053; 
89  N.  K  152),  one  of  the  cases  relied  on  by  appellees'  counsel, 
recognizes  such  contract  wlien  made  by  way  of  family  settlement! 
and  expressly  stipulating  that  the  advancement  is  to  be  '"in  full  of 
all  right  and  claim  they  or  their  heii*s  may  have  in  the  estate  of 
said  William  Brown  at  his  death  and  final  settlement  of  his  es- 
tate."    Such  will  be  found  to  be  the  nature  of  the  contract  in  all 
the  cases  counsel  have  cited  upholding  such  a  contract.     The 
same  principle  is  recognized  in  Bower  v.  Bower  (142  Ind.,  at  pages 
196,  197;  41  N:  E.  528).     There  is  certainly  no  express  contract 
here,  nor  is  there  any  family  settlement     Is   there  an   implied 
contract?     That  can  only  arise  from  an  acceptance  of   the  ad-^ 
vancement  by  the  appellant  after  an  expressefl  intention  on  the 
j>art  of  the  donor  that  it  was  to  be  in  full  of  any  further  claim  by 
her  on  the  estate  he  might  leave  at  his  death.     The  only  language 
supposed  to  convey  such  an  idea  is  this :  *'  Being  the  share  of  my 
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estate  I  intend  her  to  have/'  That  language  speaks  in  the  present 
tense.  It  has  no  reference  to  any  other  estate  than  that  he  then 
owned.  It  could  not,  without  a  great  stretch  of  the  natural  mean- 
ing of  the  words,  be  extended  to  the  estate  he  might  have  at  his 
death ;  especially  if  that  was  a  different  estate  than  that  he  owned 
at  the  time  of  the  advancement  The  answer  does  not  show  that 
the  estate  was  the  same  at  the  death  of  the  ancestor  that  it  was  at 
the  date  of  the  advancement  We  need  not  and  do  not  decide 
whether  such  a  contract  as  this,  if  fully  expressed,  would  be  bind- 
ing. The  Circuit  Court  did  not  err  in  sustaining  the  demurrer  to 
the  answer. 

For  the  errors  above  mentioned,  the  judgment  is  reversed,  with 
instructions  to  grant  a  new  trial. 


Note.  —  LEGITIMATION   OF    BASTARD   BY  SUBSEQUENT   MAR- 

RIAGE  OP  PARENTS. 

A  child  born  out  of  lawful  wedlock,  and  legitimated  by  the  subsequent 
marriage  of  his  parents,  carries  the  status  of  legitimacy  with  him  wherever  he 
goes,  and  as  a  legitimate  son  is  entitled  to  inherit  real  property  belonging  to 
his  father,  although  that  property  may  be  located  in  another  state  than  the 
one  where  the  legitimization  occurred.  This  principle  was  directly  established 
for  the  first  time  in  this  country  in  the  celebrated  case  of  Miller  v.  Miller  (91 
N.  Y.  820.    See  Rice  on  Probate  Law,  96-553;  Ross  v.  Roes.  128  Mass  248.) 

Bastard.  A  bastard  and  his  issue  can  not  take,  under  the  Statute  of  Distri- 
butions, Descent  and  Distribution,  from  his  mother's  collateral  kindred. 
(Pratt  v.  Atwood,  108  Mass.  40.)  They  can  inherit  and  transmit  inheritance 
from  the  mother. 

a.  BeTiew  of  the  celebrated  Miller  case.  Bastards  may  inherit  when  le- 
gitimated by  the  subsequent  marriage  of  the  parents.  By  far  the  most  celebrated 
case  involviag  the  question  of  whac  status  is  accorded  an  antenuptial  child 
whose  parents  subsequently  intermarry  is  that  of  Miller  v.  Miller  (91  N.  Y. 
815).  This  case  h  ts  attracted  wide  attention,  and  was  most  stubbornly  fought 
in  all  its  stages  by  counsel  of  exceptional  ability.  The  General  Term  of  the 
Supreme  Court  refused  to  sanction  the  proposition  that  the  status  of  legitimacy, 
which  was  accorded  to  the  plaintiff  by  the  law  of  Pennsylvania  (in  which  state 
he  was  barn,  and  where  his  parents  subsequently  intermarried),  followed  him 
into  the  state  of  New  York,  where  the  subsequent  marriage  of  the  parents  of 
a  child  born  out  of  lawful  wedlock  did  not  endow  him  with  the  status  of  legiti- 
macy. The  devolution  of  real  property  situate  in  the  state  of  New  York 
must  be  governed  b^  the  lex  loci  rti  Htatt.  And  in  contemplation  of  law.  as  in. 
terpreted  in  that  Jurisdiction,  the  plaintiff  was  still  naturw  flli'nt^an  illegiti- 
mate. The  Court  ot  Apwa's  aftpr  the  most  mature  delib'»*-fltion,  overthrew 
the  conclusion  of  the  Supn>mc  Court,  and  utterly  repudiated  tlie  i«asoDing 
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upon  which  it  was  founded,  and  held  that  the  status  of  legitimacy,  having 
once  been  affixed  to  a  citizen  of  this  country  by  (he  laws  of  a  sister  state,  that 
status  followed  him  into  every  jurisdiction  into  which  he  may  come,  and  in- 
vested him  with  all  the  rights  and  privilegei  he  had  previously  acquired  un- 
der the  law  of  Pennsylvania.  This  case  must  always  stand  as  one  of  the  bea- 
con lights  of  legislation  on  this  subject.  (The  eUborate  discussions  of  the  En- 
glish Courte  in  Doe  v.  Yardill,  5  Barn.  &  0.  4^i;  Birtwhistle  v.  Yardill.  2 
Clark  &  P.  571 ;  7  id.  895.) 

In  the  later  case  of  Ross  v.  Ross  (129  Mass.  248),  Chief  Justice  Gray  cites 
and  comments  upon  every  case  up  to  that  dale  (1880),  and  after  an  exhaustive 
discussion  of  the  whole  subject,  cr>mes  to  the  conclusion  that  the  particular 
reasons  that  influenced  the  English  court  in  holding,  in  Doe  v.  Yardill.  that  an 
heir  to  land  in  England  must  be  actually  born  in  wedlock,  do  not  apply  in 
this  country,  and  that  a  person  declared  to  be  a  legitimate  child  of  another,  bj 
the  law  of  the  state  of  the  domicil,  must  be  held  to  have  all  the  rights  of  a 
legitimate  child  wherever  he  goes. 

An  examination  of  these  cases  will  show  that  the  contrary  result  in  England 
was  attempted  to  be  justified  by  the  language  of  the  statute,  so  called,  of  Mer- 
lon (20  Hem.  Ill,  ch.  9),  which  it  was  claimed,  negatively  enacted  that  the 
English  heir  must  be  born  in  lawful  wedlock.  Lord  Bbouoham  (in  2  Clark 
&  F.  582,  and  again  in  7  ii.  914)  combats  this  position  with  arguments 
that  the  courts  of  New  York  and  Massachusetts  seemed  to  tiiink  unanswer- 
able.   (Dayton  v.  Adkisson,  4  L.  R.  A.  488;  45  N.  J.  Eq.  608.) 

The  case  of  Ross  v.  Ross  (129  Mass.  243),  is  particularly  instructive  on  this 
question  of  the  inheritable  rights  and  legal  status  of  adoptive  children.  The 
opinion  is  exhaustive,  and  cites  in  support  of  the  main  argument  several  well 
considered  cases.  It  sustains  all  the  contentions  of  the  celebrated  Miller  case, 
and  holds  that  the  act  of  adoption — under  the  formulas  of  the  place  of  domi- 
cil—confers  certain  inalienable  rights  that  follow  the  child  so  adopted  and  en- 
able him  to  inherit  real  estate  as  the  true  heir  of  his  adopting  parents. 


Rogers   vs.  Bayly,  et  al. 

[Court  of  Appeals  of  Maryland,  85  Atl.  Rep.  68;  June  17.  1896.] 

Construction  of  will. 

One,  B.,  bequeathed  all  her  personal  property  to  her  brother  for  life,  and  de- 
clared that  upon  his  death  certain  stocks  and  all  *'other  personslty  that 
may  go  under  this  paper  to*'  her  brother  were  given  to  a  niece.  By  a  sab- 
sequent  clause  in  her  will,  the  tests trix  distinctly  stated  that  it  was  not 
her  intention  to  make  anv  devise  or  l>eqne8t  of  hor  undivided  moiety  in  cer- 
tain lands.    The  evidence  disclosed  that  she  had  a  life  estate  in  the  certain 
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land  referred  to  which  she  sold  after  the  execution  of  the  will  in  contro- 
versy, taking  the  usual  note  and  mortgage  for  the  purchase  price.  The 
court  held  that  the  testatrix  having  disclaimed  any  intention  of  devising 
her  life  interest  in  the  real  property,  she  must  be  regarded  as  dying  intes- 
tate with  reference  to  that  particular  property,  notwithstanding  it  was  sub- 
sequently transformed  by  her  own  act,  into  personal  property. 

Afpeal  from  an  order  of  the  Circuit  Court  held  in  and  for  the 
county  of  Baltimore. 

Charles  E;  Hill^  for  appellant 

Frederick  P.  Boss  aad  Jas.  W.  Bowers^  Jr,^  for  appellees. 

Bryan,  J. — We  are  required  to  construe  certain  clauses  in  the 
will  of  Maria  Butler,  deceased,  and  the  codicil  to  it  The  clauses 
in  the  will  are  the  following :  **  Item  1.  I  give,  devise  and  be- 
queath unto  my  brother,  Frederick  Butler,  for  and  during  the 
term  of  his  natural  life,  my  house  and  lot  on  Pennsylvania  avenue* 
in  the  city  of  Baltimore,  my  bank  stock,  city  stock,  and  all  other 
personalty  of  which  I  shall  die  possessed,  for  him  to  use  and  en- 
joy the  rents,  interest,  issue,  and  profits  thereof  for  and  during 
the  term  of  his  natural  life."  "  Item  3.  And  at  the  death  of  my 
said  brother,  Frederick  Butler,  I  give  and  bequeath  my  bank 
stock  and  city  stock  to  my  niece,  Eunice  R  Bayly,  absolutely; 
also  whatever  other  personalty  that  may  go  under  this  paper  to 
Frederick  Butler  from  me.  It  is  not  my  intention  in  this,  my 
last  will,  to  make  any  devise  or  bequest  to  my  undivided  moiety 
in  the  land  mentioned  and  described  in  the  deed  from  Aquila  P. 
Giles  and  wife  to  Nathan  Rogers,  Jr.,  in  trust,  dated  August  17th, 
1858,  and  recorded  among  the  land  records  of  Baltimore  county 
in  liber  G.  H.  C,  No.  23,  folio  204,  eta,  nor  do  I  in  any  manner 
make  any  disposition  herein  of  said  undivided  moiety,  or  any  in- 
terest I  may  have  in  said  land  mentioned  and  described  in  said 
deed  to  Nathan  Sogers,  Jr.,  in  trust"  This  is  the  clause  in  the 
codicil:  "And  whereas,  in  item  3  of  my  said  last  will,  in  the 
sixth  and  seventh  lines  from  the  top  of  the  second  page,  occur  the 
words,  *  Also  whatever  other  personalty  that  may  go  under  this 
paper  to  Frederick  Butler  from  me ':  and  whereas,  I  am  not  sure 
that  the  meaning  of  the  words  aforesaid  is  clear:    Now,  then,   I 
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do  hereby  declare  that  by  said  words  I  intended  to  give,  and  do 
hereby  give,  to  my  niece,  Eunice  R  Bayly,  at  the  death  of  said 
Frederick  Butler,  my  household  furniture  and  all  chattels  not  dis- 
posed of  by  said  last  will/'  Miss  Butler  had  a  life  estate  in  an 
undivided  moiety  of  the  land  mentioned  in  the  third  item  of  ber 
will,  with  power  to  sell  and  convey  the  same,  absolutely  or  other- 
wise, as  she  might  see  fit  About  two  years  after  the  execatioti 
of  the  codicil  she  sold  her  interest  in  the  land,  and  took  a  note  for 
a  pertion  of  the  money,  secured  by  a  mortgage  on  the  land  sold. 
After  her  death  the  note  was  paid  to  her  executors,  who  have  in 
their  hands  for  distribution  about  $6,000  of  the  money  received. 
The  question  is  whether  this  sum  passed  to  Eunice  R  Bayly  un- 
der the  will  and  codicil  By  a  pro  forma  decree  the  Circuit  Court 
for  Baltimore  county,  sitting  in  equity,  determined  that  it  did  so 
pass,  and  ordered  it  to  be  paid  to  N.  Rogers  Bayly,  her  adminis- 
trator, who  is  one  of  the  appellees. 

It  is  not  at  all  improbable  that  the  testatrix  may  have  supposed 
that  she  had  power  to  dispose  by  last  will  and  testament  of  the 
interest  in  the  land.  There  can,  however,  be  no  mistake  about 
her  intention  r^arding  it  She  puts  on  the  face  of  her  will  a  dec- 
laration that  it  is  not  her  purpose  to  make  any  devise  or  bequest 
of  it,  nor  in  any  manner  to  make  any  disposition  of  it  by  the  will, 
or  of  any  interest  which  she  might  have  in  it  She  uses  words 
("devise"  and  "bequest")  which  are  applicable  to  both  real  and 
personal  property,  as  if  she  were  uncertain  whether  her  interest 
was  real  or  personal,  or  as  if  she  considered  it  possible  that  it 
might  at  some  time  in  the  future  be  converted  into  money.  This 
circumstance,  standing  alone,  would  not  be  entitled  to  much 
weight,  but  it  may  be  considered  in  connection  with  the  language 
of  other  parts  of  the  will  By  the  first  item  the  testatrix  gave  to 
her  brother,  Frederick,  for  life,  a  house  and  lot,  her  **  bank  stock, 
city  stock,  and  all  other  personalty"  of  which  she  might  die  pos- 
sessed. By  the  third  item  she  gave,  at  the  death  of  her  brother, 
her  bank  stock  and  city  stock  to  her  niece,  Eunice  R  Bayly,  ab- 
solutely, and  also  whatever  other  personalty  may  have  gone  un- 
der the  will  of  Frederick.  In  her  codicil  she  explains  that  by 
giving  her  niece  the  personalty  she  meant  that  she  should  have 
the  household  furniture  and  all  chattels  not  disposed  of  by  the 
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will.  She  restricted  the  ordinary  and  technical  meaning  of  the 
word  "  personalty,"  and  conGned  it  to  household  furniture  and 
chattels  not  disposed  of  by  the  will.  She  was  well  aware  that* 
standing  without  explanation,  it  would  include  **bank  stock 
and  city  stock,"  because,  after  bequeathing  such  property,  the  will 
speaks  immediately  afterwards  of  "other  personalty."  In  order 
to  exclude  such  descriptions  of  property,  she  carefully  makes  the 
restrictive  explanation  in  her  codicil.  She  confines  its  applica- 
tion to  very  different  objects.  She  comprehends  them  all  in  one 
class,  showing  that  she  meant  things  of  the  same  general  nature. 
She  calls  them  "furniture  and  all  chattels  not  disposed  of  by  her 
will,"  already  executed;  that  is  to  say,  furniture  and  chattels  of 
the  same  kind.  She  could  not  have  intended  to  include  promis- 
sory notes  under  such  a  description,  and  most  certainly  (after  the 
statement  in  the  third  item  of  the  will)  not  promissory  notes  de- 
rived from  the  sale  of  her  landed  interests.  We  hold  that  the 
note  mentioned  in  the  pro  forma  decree  did  not  pass  under  the 
will,  and  that  it  must  be  distributed  as  intestate  property.  The 
decree  will  be  reversed,  and  the  cause  remanded  for  further  pro- 
.ceedings. 

Decree  reversed,  and  cause  remanded;  costs  to  be  paid  out  of 
the  estate. 


Smith  vs.  Greene  et  al. 

[Supreme  Court  of  Rhode  Island,  85  Atl.  Rep.  148;  July  17,  1896.] 

Construction  of  will. 

The  court,  in  the  construction  of  a  will,  will  strive  to  avoid  such  a  conclusion 
as  will  result  in  an  unequal  division  of  the  testator's  property  among  his 
children,  or  in  actual  intestacy  as  to  some  portions  of  the  property,  where 
it  is  apparent,  from  a  careful  consideration  of  the  entire  instrument,  that 
the  testator  did  not  intend  either  an  unequal  distribution,  or  to  die  intes- 
tate with  reference  to  any  portion  of  the  same. 

The  court  will  indulge  the  presumption  that  a  testator  intended  by  his  will 
to  dispose  of  his  entire  property  and  in  furtherance  of  this  presumption, 
resort  will  be  had  to  the  circumstances  surrounding  the  entire  trans- 
action. 
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Bill  in  equity  to  obtain  a  coQStruction  of  the  will  of  Horace 
Learned. 

Arnold  Oreen,  for  complainant 

Oscar  Laphanij  for  respondents. 

Matte&on,  C.  J. — This  is  a  bill  to  obtain  a  construction  of  a 
clause  in  the  will  of  Horace  Learned  (formerly  of  Providence), 
deceased,  which  clause  is  as  follows :  '^  From  and  after  the  de- 
cease of  my  said  wife,  my  said  executor  or  administrator  shall 
pay  over  to  my  children,  in  equal  shares,  the  whole  of  the  income 
or  interest  of  my  said  estate  (deducting  therefrom  all  nece^arj 
expenses  attending  the  repairs,  insurance,  and  other  expenses 
thereof)  during  their  joint  lives ;  and  upon  the  decease  of  eithen 
whether  the  same  shall  have  occurred  before  or  after  the  decease 
of  my  said  wife,  leaving  children,  then  and  in  such  case  he  or 
they  shall  convey  to  such  my  grandcildren  the  share  or  propor- 
tion in  my  real  and  personal  property  as  my  said  child  would 
have  inherited  had  I  died  then  intestate,  and  shall  pay  the  in- 
come or  interest,  as  above  stated,  of  the  remaining  part  of  my 
estate  to  my  remaining  child  or  children ;  and  on  the  death  of 
either,  leaving  children,  then  he  or  they  shall  convey  to  such  my 
grandchildren  the  share  or  proportion  of  the  remaining  part  of  my 
said  estate  which  my  said  children  would  have  inherited  had  I 
deceased  at  the  time  of  the  decease  of  my  wife,  intestate."  The 
ambiguity  which  it  is  claimed  exists  arises  on  the  words,  "  had  I 
died  then  intestate."  The  complaint  construes  these  as  relating  to 
the  date  of  the  decease  of  each  child,  as  the  date  when  the  divi- 
sion was  to  be  made  among  the  children  of  such  child,  and  there- 
fore contends  that  the  conveyance  to  the  children  of  such  de> 
ceased  child  is  of  the  share  which  the  deceased  child  would  have 
inherited  if  the  testator  had  died  intestate  ou  the  day  of  the  death 
of  such  deceased  child.  The  objections  to  this  construction  are 
that  it  would  result  in  an  unequal  division  of  the  testator's  estate, 
and  also  in  intestacy  as  to  fractions  of  the  estate.  There  is  nothing 
in  the  will  to  indicate  that  the  testator  intended  such  unequal  di- 
vision, but,  on  the  contrary,  an  intention  to  make  an  equal  divi- 
sion is  manifested  by  the  direction  to  pay  over  the  net  income  in 
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«qnal  shares  to  his  children  daring  their  joint  lives.  Intestacy 
may  occur  by  the  happening  of  events  not  foreseen  by  the  testa- 
tor, and  tliei-efope  not  provided  for  in  the  will,  as  in  the  present 
instance  by  the  death  of  Mi-s.  Kibbie  Without  children.  But  it 
is  not  to  be  presumed  that  a  testator  intends  to  leave  portions  of 
his  estate  not  disposed  of,  and,  therefore,  that  portions  of  the  es- 
tate wo%ild  not  be  disposed  of  if  a  particular  coodftraction  were 
adopted  is  a  strong  argument  against  such  construction.  We  think 
that  the  words  in  question  are  to  be  construed  as  relating  to  the 
date  of  the  death  of  his  wife,  and  that  the  share  directed  to  be 
conveyed  to  the  children  of  the  deceased  child  is  the  share  which 
the  child,  if  living  at  that  time,  would  have  inherited  if  the  testa- 
tor had  died  intestate  on  the  day  of  the  death  of  his  wife.  The 
event  which  was  uppermost  in  the  mind  of  the  testator  when  he 
framed  the  clause,  evidently,  was  the  decease  of  his  wife.  By 
the  earlier  clauses  of  his  will  he  had  provided  for  the  disposition 
of  the  income  of  his  estate,  till  the  happening  of  that  event 
With  the  event  of  his  wife's  death  before  him,  he  goes  on  to  pro- 
vide for  the  disposition  of  his  estate  thereafter.  In  the  first  place 
he  provides  for  the  payment  of  the  net  income  to  his  children 
during  their  joint  lives,  in  equal  shares,  and  then  directs  that  on 
the  decease  of  either  child,  leaving  children,  whether  the  decease 
shall  have  occurred  before  or  after  the  death  of  his  wife,  the  share 
which  such  deceased  child  would  have  inherited,  supposing  the 
child  to  have  been  living  at  the  decease  of  his  wife,  and  himself 
to  have  died  intestate  on  the  same  day,  shall  be  conveyed  to  his 
grandchildren,  the  children  of  such  deceased  child.  This  seems 
to  us  the  natural  and  reasonable  construction  to  be  given  to  the 
clause.  It  renders  the  clause  consistent  throughout,  by  fixing  the 
same  day,  viz.,  the  date  of  his  wife^s  decease,  as  the  time  for  the 
division  oi  his  estate,  and  the  shares  whioh  his  children  would 
have  taken  if  he  had  died  intestate  on  that  day  as  the  shares  to 
be  taken  by  his  grandchildren  on  the  decease  of  their  respective 
parents.  As  no  provision  is  contained  in  the  will  for  the  dispo- 
sition of  the  share  of  a  child  dying  without  children,  the  share  of 
Elizabeth  "EL  Learned,  a  daughter  of  the  testator,  who  married 
Orcino  W.  Kibbie,  survived  her  husband,  and  died  childless  and 
without  issue,  became,  on  her  decease,  intestate  estate.  Para- 
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graphs  seven  and  eight  of  the  bill  set  forth  that  on  the  death  of 
Anna  Learned  Greene  the  trustee,  in  1882,  conveyed  to  the  com- 
plainant, as  the  grantee  of  G-eorge  F.  Learned,  one-sixth  of  the 
estate,  and  to  the  children  of  said  Anna  also  one-sixth  of  the  es- 
tate, these  two-sixths  constituting  the  one* third  .  which  Elizabeth 
would  have  inherited  if  the  testator  had  died  intestate  at  the  de- 
cease of  his  wife.  The  construction  which  we  have  given  to  the 
clause  was  that  adopted  by  the  trustee  in  conveying  the  trust  es- 
tate to  the  parties  in  interest,  and  is  the  one  which  has  been  ac- 
quiesced in  by  such  parties  since  1882.  Even  if  we  did  not  al- 
together approve  of  it,  as  in  our  opinion  conformable  to  the 
testator's  intention,  we  should  hesitate  to  change  it  after  the  ao- 
quiescence  in  it  of  the  parties  interested  for  so  long  a  period. 


Note. —  ON  THE    CONSTRUCTION    AND    INTERPRETATION   OP 

WILLS. 

The  merest  tyro  in  the  lawless  science  of  the  law  well  knows  that  a  cardinal 
ruie  of  construction  requires  the  court  in  all  instances  to  so  interpret  a  man's 
will,  as  to  effectuate,  if  po3sible,  the  manifest  intent  of  the  maker  of  it.  *  As- 
suming that  in  the  various  recitals  of  a  will  there  are  none  that  contravene  any 
express  rule  of  law  or  equity,  or  offend  the  regulations  of  public  policy,  full 
effect  must  be  given  to  the  intention  expressed— this  rule  is  elementary.  But 
just  here,  in  many  instances,  the  perplexities  of  the  court  begin.  What  rules 
are  to  govern  this  matter  of  construction  ?  By  what  assistance  can  courts  in- 
terpret the  intent  of  the  testator  ?  What  rules  are  to  govern  where  there  is  no 
expression  of  intention  ?  And  what  law  controls  in  the  presence  of  contra- 
dictory or  repugnant  recitals  ?  Fortunately,  in  the  determination  of  these  and 
kindred  difficulties,  some  of  the  best  equipped  text-writers  and  jurists  of 
modern  days  have  formulated  rules  of  great  value,  that  have  met  with  the  ua- 
qualified  approval  of  some  of  the  most  eminent  practitioners  at  the  bar.  Id 
the  interests  of  uniformity,  it  is  proposed  to  append  the  celebrated  "  principles 
of  interpretation"  of  Vice-Ciiancellor  Wioram  and  the  equally  celebrated  roles 
of  Mr.  Jarman  and  Sir  James  Stephen  after  a  brief  preliminary  reference. 

''Interpretation"  and  ''construction"  defined  and  illastrated.— 
"  Interpretation  is  the  art  of  finding  out  the  true  sense  of  any  form  of  words ; 
that  is.  the  sense  which  their  author  intended  to  convey,  and  of  enabling 
others  to  derive  from  them  the  same  idea  which  the  author  intended  to  con- 
vey." (Lieb.  Herm.  cli.  1,  sec.  8.)  '*  Tiie  art  of  interpretation  is  the  art  of 
teaching  what  is  the  meaning  of  another's  language  ;  or  that  skill  which  en- 
ables us  to  attach  to  another's  language  the  same  meaning  that  the  author  has 
attached  to  it."    (Lieb.  Herm.  ch.  1,  sec.  8.  note  by  Hammond.) 

*•  Construction  is  the  drawing  of  conclusions  respecting  subjects  that  lie  be- 
yond the  direct  expression  of  tlie  text  from  elements  known  from  and  given  in 
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the  text,  concluBions  which  are  in  the  spirit,  though  not  within  the  letter,  of 
the  text."  (Lieb.  Herm.  ch.  8,  sec.  2.)  "  In  the  most  general  adaptation  of 
tiie  term,  construction  signifies  the  representing  of  an  entire  whole  from  given 
elements  by  just  conclusions."    (Lieb.  Herm.  ch.  3,  sec.  4.) 

"  Construction  and  interpretation  of  wills  are  not  resorted  to  for  the  discovery 
of  a  testator^s  intention,  when  he  has  used  none  but  plain,  unequivocal  expres- 
sions."   (Theall  v.  Theall,  7  La.  230.) 

Although  almost  every  rule  of  construction  yields  to  the  manifest  intention 
of  the  testator,  yet  courts  are  not  permitted  to  give  an  effect  to  his  will,  con- 
trary to  the  plain  and  obvious  import  of  the  terms  used  by  him,  upon  mere 
conjecture  as  to  his  intentions  ;  and  where  he  has  made  bequests  to  different 
children  in  terms  which  give  them  estates  of  different  character  in  their  re- 
spective legacies,  the  bequest  to  each  must  take  effect  according  to  its  legal 
import,  although  no  reason  appears  for  having  made  the  distinction  between 
his  children.    (Monigoult  v.  Bailey,  4  S.  C.  298.) 

"Common  sense  and  good  faith  are  the  leading  stars  of  all  genuine  inter 
pretation.  Be  it  repeated,  our  object  is  not  to  bend,  twist  or  shape  the  text, 
until  at  last  we  may  succeed  in  forcing  it  into  the  mould  of  preconceived 
ideas,  to  extend  or  cut  short  in  the  manner  of  a  Procrustes,  but  simply  and 
eolely  to  fix  upon  the  true  sense,  whatever  that  may  be."  (Lieb.  Herm.,  Ham* 
mona'sed.,  ch.  4,  sec.  3.) 

Coleridge,  J.,  in  Shore  v.  Wilson  (9  CI.  &  Fra.  255,  525),  says  :  "  The 
object  of  all  exposition  of  written  instruments  must  be,  to  ascertain  the  ex- 
pressed meaning  or  intention  of  the  writer,  the  expressed  meaning  being 
equivalent  to  the  intention." 

What  erldenee  may  be  given  for  the  interpretation  of  docameuts. — 
Sir  James  Stephen  summarizes  the  evidentiary  rules  in  manner  following  : 

1.  Putting  a  construction  upon  a  document  mean;^  ascertaining  the  meaning 
of  the  signs  or  words  made  upon  it,  and  their  relation  to  facts. 

2.  In  order  to  ascertain  the  meaning  of  the  signs  and  words  made  upon  a 
document,  oral  evidence  may  be  given  of  the  meaning  of  illegible  or  not  com- 
monly intelligible  characters,  of  foreign,  obsolete,  technical,  local,  and  pro- 
vincial expressions,  of  abbreviations,  and  of  common  words  which,  from  the 
context,  appear  to  have  been  used  in  a  peculiar  sense  ;  but  evidence  may  not 
be  given  to  dhow  that  common  words,  the  meaning  of  which  is  plain,  and 
which  do  not  appear  from  the  context  to  have  been  used  in  a  peculiar  sense, 
were  in  fact  so  used. 

3.  If  the  words  of  a  document  are  so  defective  or  ambiguous  as  to  be  un- 
meaning, no  evidence  can  be  given  to  show  what  the  author  of  the  document 
intended  to  say. 

4.  In  order  to  ascertain  the  relation  of  tho  words  of  a  document  to  facts, 
every  fact  may  be  proved  to  which  it  refers,  or  may  probably  have  been  in- 
tended to  refer,  or  which  identifies  any  person  or  thing  mentioned  in  it.  Such 
facts  are  hereinafter  called  the  circumstances  of  the  case. 

5.  If  the  words  of  a  document  have  a  proper  legal  meaning,  and  also  a  less 
proper  meaning,  they  must  be  deemed  to  have  their  proper  legal  meaning,  un- 
less such  a  construction  would  be  unmeaning  in  reference  to  the  circumstan- 
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ces  of  the  case,  id  which  case  they  must  be  interpreted  acGording  to  their  lefs 
proper  raeanidg. 

6.  If  the  documeQt  has  one  distinct  meaning  in  referenee  to  the  ciicum- 
stances  of  the  case,  it  must  be  construed  accordingly,  and  evidence  to  show 
that  the  author  intended  to  ezpress  some  other  meaning  is  not  admissible. 

7.  If  the  document  applies  in  part  but  not  with  accuracy  or  not  completely 
to  the  circumstances  of  the  case,  the  court  may  draw  inferences  from  those 
circumstances  as  to  the  meaning  of  the  document,  whether  there  is  more  than 
one,  or  only  one  thing  or  person  to  whom  or  to  which  the  inaccurate  descripdai 
may  apply.  In  such  cases  no  evidence  can  be  given  of  statements  made  by 
the  author  of  the  document  as  to  his  intentions  in  reference  to  the  matter  to 
which  the  document  relates,  though  evidence  may  be  given  as  to  hfa  circam- 
stances,  and  to  his  habitual  use  of  language  or  names  for  parttcnlar  penons  or 
things. 

8.  If  the  language  of  the  document,  though  plain  in  itself,  applies  equally 
well  to  more  objects  than  one,  evidence  may  be  given  both  of  the  circumstances 
of  the  case  and  of  statements  made  by  any  party  to  the  document  as  to  his 
intentions  in  reference  to  the  matter  to  which  the  document  relates. 

9.  If  the  document  is  of  such  a  nature  that  the  court  will  presume  that  it 
was  executed  wiih  any  other  than  its  apparent  intention,  evidence  may  be  given 
to  show  that  it  was  in  fact  executed  with  its  apparent  intention.  (8tephe&*8 
Dig.  art.  9t.) 

e.  Of  Yioe-Chaiicellor  Wigram.  —  The  rules  of  interpretation  of  wills,  in 
Yice-Ohancellor  Wiobax's  admirable  treatise  on  the  subject,  may  be  safely  ap 
plied  mutato  nomine  to  all  other  probate  mstruments.  They  are  contained  in 
seven  propositions  as  the  result  both  of  principle  and  authority,  and  are  thus 
expressed: 

Proposition  I.  A  testator  is  also  presumed  to  use  the  words  in  whi<^  he  ex* 
presses  himself  according  to  their  strict  and  primary  acceptation,  unless  from 
the  context  of  the  will  it  appears  that  he  has  used  them  in  a  different  sense;  in 
which  case  the  different  sense  in  which  he  thus  appears  to  have  used  them  wilt 
be  the  sense  in  which  they  are  to  be  construed. 

Proposition  II.  Where  there  is  nothing  in  the  context  of  a  will  from  which 
it  is  apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed  him. 
self  in  other  than  their  strict  and  primary  sense,  and  where  his  words  so  inter 
preted  are  sensible  with  reference  to  extrinsic  circumstances,  it  is  an  inflexible 
rule  of  construction  that  the  words  of  the  will  shall  be  interpreted  in  their 
strict  and  primary  sense  and  in  no  other,,  although  they  may  be  capable  of  seme 
popular  or  secondary  interpretation,  and  although  the  most  conclusive  evidence 
of  intention  to  us^e  them  in  such  popular  or  secondary  sense  be  tendered. 

Proposition  III.  Where  there  is  nothing  In  the  context  of  a  Will  from  which 
it  is  apparent  that  a  testator  has  used  the  words  in  which  he  has  expressed  idm. 
self  in  any  other  than  their  strict  and  primary  sense,  but  his  words  so  inlerpre. 
ted  are  insensible  with  reference  to  extrinsic  circumstances,  aoiMirt  of  laiw  may 
look  into  the  extrinsic  circumstances  of  the  case,  to  see  whether  the  utoaiiing  of 
the  words  be  sensible  in  any  popular  or  secondary  sense  of  whidi,  with  refer 
ence  to  these  circumstances,  they  are  capable. 
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Proposition  IV.  Where  the  characters  in  which  a  will  is  written  are  difflcul 
to  be  deciphered,  or  the  language  of  the  will  is  not  understood  by  the  court,  the 
evidence  of  persons  skilled  in  deciphering  writing,  or  who  understand  the 
language  in  which  the  will  is  written,  is  admissible  to  declare  what  the  char* 
acters  are.  or  to  inform  the  court  of  the  proper  meaning  of  the  words. 

Proposition  Y.  For  the  purpose  of  determining  the  object  of  a  testator's 
bounty  or  the  subject  of  disposition,  or  the  quantity  of  interest  intended  to  be 
given  by  his  will,  a  court  may  inquire  into  every  material  fact  relating  to  the 
I)erson  who  claims  to  be  interested  under  the  will,  and  to  the  property  which  is 
claimed  as  the  subject  of  disposition,  and  to  the  circumstances  of  the  testator  and 
of  his  family  and  affairs;  for  the  purpose  of  enabling  the  court  to  identify  the 
person  or  thing  intended  by  the  testator  or  to  determine  the  quantity  of  inter- 
est he  has  given  by  his  will.  The  same,  it  is  conceived,  is  true  of  every  other 
disputed  point  respecting  which  it  can  be  shown  that  a  knowledge  of  extrinsic 
facts  can  in  any  way  be  made  ancillary  to  the  right  interpretation  of  a  testa- 
tor's words. 

Proposition  YI.  Where  the  words  of  a  will,  aided  by  evidence  of  the  mate- 
rial facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evi- 
dence will  be  admissible  to  prove  what  the  testator  intended,  and  the  will  (ex- 
cept in  certain  special  cases;  see  proposition  7)  will  be  void  for  uncertainty. 

Proposition  YII.  Notwithstanding  the  rules  of  law  which  make  a  will  void 
for  uncertainty,  where  the  words,  aided  by  evidence  or  the  material  facts 
of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  courts  of  law, 
in  certain  special  cases,  admit  extrinsic  evidence  of  intention,  to  make  certain 
the  person  or  thing  intended  where  the  description  in  the  will  is  insufficient 
for  the  purpose.  These  cases  may  be  thus  defined:  Where  the  object  of 
a  testator's  bounty  or  the  subject  of  disposition  (i.  e.  person  or  thing  intended). 
is  described  in  terms  which  are  applicable  indifferently  to  more  than  one  per- 
son or  thing,  evidence  is  admissible  to  prove  which  of  these  persons  or  things 
so  desired  was  intended  by  the  testator,  (8727.)  (See  Wigram  on  Wills,  11-14.) 

In  a  case  in  the  New  York  Court  of  Appeals,  Strong,  J.,  states  the  rules 
applicable  to  the  construction  of  wills  ns  follows : 

**  The  intentions  of  tlie  testator  shall  prevail,  if  they  are  consistent  with  each 
other  and  conformable  to  the  principles  of  law. 

*'  The  language  used  shall  receive  its  ordinary  interpretation,  except  where 
some  other  is  necessarily  or  clearly  indicated. 

"  Where  words  are  equivocal,  that  explanation  shall  be  given  which  will 
preserve  consistency,  in  preference  to  one  which  would  create  inconsistency. 

"  If  possible,  some  effect  shall  be  given  to  each  distinct  provision  rather  than 
that  it  should  be  annihilated. 

**  Where  at  first  a  special,  and  subsequently  a  general  term  is  used,  plainly 
having  reference  to  the  same  matter,  the  latter  should  be  limited  to  the  former; 
and, 

*'  Where,  after  the  application  of  liberal  principles  of  interpretation,  there  is 
yet  a  palpable  contradiction  between  two  directions  as  to  the  same  matter,  the 
latter  should  prevail"    (Crystie  v.  Phyfe,  19  N.  Y.  348.) 

The  general  rules  for  the  construction  of  wills,  propounded  by  Mr.  Jarman, 
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have  acquired  the  weight  of  authority  both  in  England  and  America,  and  we 
can,  perliaps,  render  no  greater  service  to  the  reader  in  this  connection  than  to 
repeat  them. 

I.  ''  That  a  will  of  real  estate,  wheresoever  made,  and  in  whatever  language 
written,  is  construed  according  to  the  law  of  the  state  in  which  the  property  is 
situated. 

3.  "  That  technical  words  are  not  necessary  to  give  effect  to  any  species  of 
disposition  in  a  will. 

3.  ''That  the  construction  of  a  will  is  the  same  at  law  and  inequity,  the 
jurisdiption  of  each  being  governed  by  the  nature  of  the  subject;  though  Uie 
consequences  may  differ,  as  in  the  instance  of  a  contingent  remainder,  which  is 
destructible  in  the  one  c:ise,  and  not  in  the  other. 

4.  "That  a  will  speaks,  for  some  purpose,  from  the  period  of  execution, 
and  for  others  from  the  death  of  the  testator;  but  never  operates  until  the 
latter  period. 

5.  ''That  the  heir  is  not  to  be  disinherited  without  an  express  devise  or 
necessary  implication;  such  implication  importing,  not  natural  necessity,  but 
«o  strong  a  probability,  that  an  intention  to  the  contrary  can  not  be  supposed. 

6.  "  That  merely  negative  words  are  not  sufficient  to  exclude  the  title  of  the 
heir  or  next  of  kin.   There  must  be  a  natural  gift  to  some  other  definite  object. 

7.  "  That  all  the  parts  of  a  will  are  to  be  construed  in  relation  to  each  other, 
and  so  as,  if  possible,  to  form  one  consistent  whole. 

8.  "That  extrinsic  evidence  is  not  admissible  to  alter,  detract  from,  or  add 
to,  the  terms  of  a  will,  though  it  may  be  used  to  rebut  a  resulting  trust 
attaching  to  a  legal  title  created  by  it,  or  to  remove  a  latent  ambiguity, 
arising  from  words  equ.Uly  descriptive  of  two  or  more  subjects  or  objects  of 

«ift. 

9.  "  Nor  to  vary  the  meaning  of  words;  and,  therefore,  in  order  to  attach  a 
strained  and  extraordinary  sense  to  a  particular  word,  an  instrument  executed 
by  the  testator,  in  which  the  same  word  occurs  in  that  sense,  is  not  admissible; 
but 

10.  "  The  court  will  look  at  the  circumstances  under  which  the  devisor 
makes  his  will — as  the  state  of  liis  property,  of  his  family,  and  the  like. 

II.  "  That,  in  general,  implication  is  admissible  only  in  the  absence  of,  and 
not  to  control,  an  express  disposition. 

12.  "That  an  express  and  positive  devise  can  not  be  controlled  by  the  rea- 
son assigned,  or  by  subsequent  ambiguous  words,  or  by  an  inference  and  arga- 
ment  from  other  parts  of  the  will;  and.  accordingly,  such  a  devise  is  not 
affected  by  a  subsequent  inaccurate  recital  of,  or  reference  to,  its  contents; 
though  recourse  may  be  had  to  such  reference  to  assist  the  construction,  in 
case  of  ambiguity  or  doubt. 

13.  "That  the  inconvenience  or  absurdity  of  a  devise  is  no  ground  for  vary- 
ing the  construction,  where  the  terms  of  it  are  unambiguous;  nor  is  the  fact 
that  the  testator  did  not  foresee  all  the  consequences  of  his  disposition,  a  rea- 
son for  varying  it;  but  where  the  intention  is  obscured  by  conflicting  expres- 
sions, it  is  to  be  sought  rather  in  a  rational  and  consistent,  than  an  irrational 
and  inconsistent  purpose. 
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14.  ''That  the  rules  of  construction  can  not  be  strained  to  bring  a  devise 
within  the  rules  of  law;  but  it  seems  that,  where  the  will  admits  of  two  con- 
structions, that  is  to  be  preferred  which  will  render  it  valid;  and,  therefore, 
the  court  in  one  instance  adhered  to  the  literal  language  of  the  testator,  though 
it  was  highly  probable  that  he  had  written  a  word  by  mistake  for  one  which 
would  have  rendered  the  devise  void. 

15.  "That  favor  or  disfavor  to  the  object  ought  not  to  influence  the  con- 
struction. 

16.  **  That  words  in  general  are  to  be  taken  in  their  ordinary  and  grammati- 
cal sense,  unless  a  clear  intention  to  use  them  in  another  can  be  collected,  and ' 
that  other  can  be  ascertained;  and  they  are,  in  all  cases,  to  receive  a  construc- 
tion which  will  give  to  every  expression  some  effect,  rather  than  one  that  will 
render  any  of  the  expressions  inoperative;  and  of  two  modes  of  construction, 
that  is  to  be  preferred  which  will  prevent  a  total  intestacy. 

17.  "That  where  a  testator  uses  technical  words,  he  is  presumed  to  employ 
them  in  their  legal  sense,  unless  the  context  clearly  indicates  the  contrary. 

18.  "  That  words,  occurring  more  than  once  in  a  will,  shall  be  presumed  to 
be  used  always  in  the  same  sense,  unless  a  contrary  intention  appear  by  the 
context,  or  unless  the  words  be  applied  to  a  different  subject.  And,  on  the 
flame  principle,  where  a  testator  uses  an  additional  word  or  phrase,  he  must 
be  presumed  to  have  an  additional  meaning. 

19.  "  That  words  and  limitations  may  be  transposed,  supplied,  or  rejected 
where  warranted  by  the  immediate  context  or  the  general  scheme  of  the  will; 
but  not  merely  on  a  conjectural  hypothesis  of  the  testator's  intention,  however 
reasonable,  in  opposition  to  the  plain  and  obvious  sense  of  the  language  of  the 
ilnstniment. 

20.  * '  That  words,  which  it  is  obvious  are  miswritten  (as  dying  with  issue, 
for  dying  without  issue)  may  be  corrected. 

21 .  "  That  the  construction  is  not  to  be  varied  by  events  subsequent  to  the  exe- 
cution, but  the  courts,  in  determining  the  meaning  of  particular  expressions,  will 
look  to  possible  circumstances  in  which  they  might  have  been  called  upon  to 
«fl3x  a  significance  to  them. 

22.  "That  several  independent  devises,  not  grammatically  connected  or 
united  by  the  expression  of  a  common  purpose,  must  be  construed  separately 
mnd  without  relation  to  each  other;  although  it  may  be  conjectured,  from  simi- 
larity of  relationship  or  other  such  circumstances,  that  the  testator  had  the  same 
intention  in  regard  to  both.  There  must  be  an  apparent  design  to  connect 
them. 

28.  "That  where  a  testator's  intention  can  not  operate  to  its  full  extent,  it 
shall  take  effect  as  far  as  possible. 

24.  "  That  a  testator  is  rather  to  be  presumed  to  calculate  on  the  dispositions 
in  his  will  taking  effect,  than  the  contrary;  and  accordingly  a  provision  for  the 
death  of  devisees  will  not  be  considered  as  intended  to  provide  exclusively  for 
lapse,  if  it  admits  of  any  other  construction." 
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DUVALE  VS.  DUVALB. 
[Court  of  Chancery  of  New  Jersey,  85  Atl.  Rep.  760;  October  18, 1891] 

Conveyance  to  wife — Agreement  to  execute  will  in 

another's  favor. 

Equity  will  enforce  an  agreement  made  by  a  wife  to  make  a  will  In  her  hna- 
band's  favor,  where  that  agreement  is  followed  by  acts  on  the  part  of  the 
husband  which  necessitate  a  large  disbursement  of  money  in  payment  of 
improvements  made  upon  real  estate  wliich  the  husband  had  caused  to  be 
conveyed  to  the  wife  upon  the  faith  of  the  agreement. 

Such  an  agreement  is  in  no  wise  impaired  by  the  fact  that  It  is  not  evidenced 
in  writing. 

Where,  in  pursuance  of  such  an  agreement,  the  wife  executes  a  will  in  the 
husband's  favor,  which  is.  the  inducement  to  the  latter  for  making  the  ex- 
penditures above  set  forth  a  subsequent  revocation  of  the  will,  and  repu- 
diation of  the  promise  will  be  sufficient  to  constrain  a  court  of  equity  to 
fasten  upon  the  property,  so  received  by  the  wife,  a  resulting  trust  in 
favor  of  the  husband,  and  such  trust  may  be  decreed  during  the  lifetime 
of  the  wife. 

The  fact  that  the  grantee  in  conveyance  is  the  wife  of  tiie  payor  of  the  coo 
sideratioD  rebuts  prima  facie  the  presumption  of  a  resulting  trust  in  the 
payor,  which  trust  would  have  arisen  had  the  grantee  been  a  stranger. 
But  where  the  grantee  is  the  wife  of  the  party  advancing  the  consideration, 
the  law  will  indulge  the  presumption  that  the  property  was  put  in  her 
name  as  a  settlement  on  her  in  lieu  of  dower.  But  this  presumption  Is 
subject  to  rebuttal.  Any  facts  antecedent  to,  or  contemporaneous  with, 
the  purchase,  or  so  immediately  following  the  purchase  as  to  constitute  & 
part  of  the  same  transaction  may  be  put  in  evidence  for  the  purpose  o£ 
refuting  the  presumption  of  a  settlement.  The  facts  are  sufficiently 
stated  in  the  opinion. 

//.  aS  Terhune,  Charles  H.  Ivins  and  0.  L.  Garbin,  for  complain- 
ant 

Wifliam  B,  Guild,  R.  Wayne  Parker  and  Qmrtlandt  Parker,  for 
defendant 

Keed,  V.  C. — This  bill  is  filed  by  a  husband  against  his  wife. 
The  subject  matter  of  the  suit  concerns  a  house  and  its  curtilnge, 
situated  at  the  Atlantic  Highlands,  N.  J.,  the  legal  title  to  which 
is  in  the  wife.  The  land  was  purchased  and  improved,  and  the 
buildings  upon  it  were  erected  with  the  money  of  the  husband 


I 
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The  prayer  of  the  bill  is  that  the  wife  may  be  declared  to  hold 
the  said  property  in  trast  for  her  husband,  or  that  she  may  be 
compelled  to  execute  a  will  in  his  favor  for  it. 

The  admitted  facts  are  these :  Oo  May  7,  1890,  the  husband 
contracted  with  one  Kay  and  one  Cornwall  to  convey  to  him  a 
lot  of  land  for  the  sum  of  $3,000.  On  June  12,  1890,  a  deed  was 
made  by  Kay  and  Cornwall  to  the  wife  for  said  lot.  The  husband 
began  the  erection  of  a  dwelling  house  thereon,  and  also  the  gen- 
eral improvement  of  the  property.  On  September  9,  1891,  he 
purchased  an  adjoining  lot  from  one  Bernadou  for  $1,000.  On 
July  29,  1892,  he  bought  a  third  tract,  adjoining  the  homestead 
tract,  from  one  Swift,  for  the  sum  of  $2,250.  The  titles  of  both 
these  lots  were  taken  in  the  name  of  the  wife.  In  the  purchase  of 
these  lots,  in  the  erection  of  the  dwelling  house  and  the  stables 
thereon,  and  in  the  grading  and  terracing  of  the  grounds,  the  hus- 
band has  spent  from  $85,000  to  $45,000. 

Upon  the  bare  facts  so  far  disclosed  no  trust  in  favor  of  the  hus* 
band  reaulta  The  fact  that  the  grantee  is  the  wife  of  the  payor 
of  the  consideration  rebuts  prima  facie  the  presumption  of  a 
resulting  trust  in  the  payor,  which  trust  would  have  arisen  had 
the  grantee  been  a  stranger.  The  grantee  being  a  wife,  the 
presumption  is  that  the  property  was  put  in  her  name  as  a  settle- 
ment But  the  presumption  that  the  deed  was  made  by.  way  of 
advancement  or  settlement  is  a  rebuttable  presumption.  Facts 
antecedent  to  or  contemporaneous  with  the  purchase,  or  so  imme- 
diately following  the  purchase  as  to  constitute  a  part  of  the  same 
transaction,  may  be  put  in  evidence  for  the  purpose  of  refuting 
the  presumption  of  a  settlement  (Lewin  Trusts,  marg.  pp.  175- 
177 ;  Bead  v.  Ruff,  40  N.  J.  Eq.  229.)  So,  also,  subsequent  admis- 
sions by  either  husband  or  wife  against  his  or  her  own  interests 
are  evidential  for  the  same  purpose.  (Lewin  Trusts,  marg.  p. 
177 ;  Midmer  v.  Midmer's  Exrs,  26  N.  J.  Eq.  299-305.)  While 
the  same  kind  of  evidence  which  raises  the  presumption  is  admis- 
sible to  overcome  it,  the  circumstances  in  both  instances  must  be 
so  clear  as  to  leave  no  reasonable  doubt  as  to  the  intention  of  the 
parties.  {Peer  v.  Peer,  11  N.  J.  Eq.  482-489;  Bead  v.  Huff, 
eupra.)  The  testimony  upon  both  branches  of  the  complainant's 
insistence,  viz^:  First,  that  there  was  a  resulting  trust ;  and,  second^ 
Vol.  1—76 
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that  there  was  a  promise  to  make  a  will  for  a  consideration  which 
has  been  performed, — is  so  entangled  that  a  single  statement  of 
the  facts  disclosed  upon  the  hearing  must  include  that  wliich  bears 
upon  both  points.     The  testimony  of  the  parties  themselves  upon 
the  substantial  points  is  entirely  contradictory.     The  husband 
swears  that  he  and  his  wife,  previous  to  the  execution  of  the  deed 
for  the  first  lot,  had  been  living  for  three  consecutive  summers  at 
the  Atlantic  Highlands;  that  his  wife,  finding  that  the  climate 
•fchere  suited  her,  urged  him  to  buy  a  home  at  that  place.     Influ- 
enced by  her  request,  he  contracted  in  writing,  in  his  own  name, 
for  the  purchase  of  the  first  lot     Between  the  date  of  the  making 
of  the  contract  and  the  date  of  the  execution  of  the  deed  for  it  he 
had  several  conversations  with  his  wife  concerning  the  matter.    la 
one  or  more  of  these  she  said  to  him :  **Look  here,  if  you  put 
that  land  in  my  name,  it  will  prove  to  me  that  you  are  not  going 
to  run  away  with  that  woman  you  are  keeping  in  New  York,  and 
it  will  make  me  happy."     Mr.  Duvale  says:    " She  told  me  that 
she  would  sign  any  paper  I  wanted  her  to  sign  to  secure  mei 
Whenever  I  wanted,  she  would  deed  it  back  to  me."     She  said, 
"I  will  sign  anything  you  want,  and  whenever  you  want  it*' 
The  allusion  to  the  woman  in  New  York  contained  in  the   testi- 
mony related  to  a  Miss  Hunter,  with  wliom  at  one  time  the  wife 
thought  her  husband  had  formed  an  illicit  connection.     The  deed 
for  the  property  conveyed  to  the  wife  was  drawn  by  Mr.  Cannon, 
a  lawyer  of  the  state  of  New  York.     Mr.  Duvale  says  that  about 
the  time  the  deed  was  made — perhaps  a  week  later  or  a  week  ear- 
lier— he  spoke  to  his  wife  about  the  execution  of  reciprocal  wills 
in  each  other's  favor.    When  recalled  to  the  stand  on  a  subsequent 
day,  he,  after  talking  with  Mr.  Cannon,  said  that  the  conversation 
occurred  before  the  execution  of  the  deed  to  his  wife.     It  is  con- 
oeded  that  two  wills  were  drawn  and  executed,  one  from  her  to 
him  and  the  other  from  him  to  her,  of  all  the  property  of  each,  re- 
spectively.   These  wills  were  executed  on  August  26,  1890.  Then 
followed   the    purchase    of  the   two  adjoining    lots,    the    title 
to    which    was  put    in    the    name    of  the    wife.      In    March, 
1893,   Mrs.  Duvale   left  her   husband's  home  at  the  Highlands. 
Mr.    Duvale    says    that    some    time     during    that    month     he 
eaw   her  on  the  cars  in  Jersey  City,  a  few  days  after  she  bad 
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left  him,  and  she  then  told  him  that  she  had  made  anew  will,  and 
had  given  all  her  property  to  her  relatives  in  Franca  She  had  in 
fact  made  such  a  will  on  March  15,  1893.  In  reply  to  her  in- 
formation he  says  he  told  her  that  she  had  a  right  to  make  all  the 
wills  she  wished  to,  but,  of  coarse,  she  would  give  him  back  his 
property,  and  that  slie  replied,  "Yes.''  Then  she  said  :  '*But  let 
me  have  it.  I  know  that  I  have  done  wrong,  and  I  will  bring 
back  that  will,  and  you  can  destroy  it"  Mr.  Duvale  refused  to 
accede  to  her  proposition.  In  June  she  returned  to  her  home  in 
the  Highlands.  Shortly  before  this,  she  seems  to  have  executed 
another  will,  drawn  by  Senator  Applegate,  in  favor  of  her  husband. 
This  will  was  subsequently  destroyed  by  Mrs.  Duvale  in  the 
summer  or  fall  of  1893.  This  is  a  brief  statement  of  the  husband's 
account  of  the  transaction.  Mrs.  Duvale  admits  that  they  agreed 
to  make  reciprocal  wills,  but  she  denies  that  she  ever  heard  any- 
thing about  the  making  of  these  wills  until  shortly  before  their 
execution.  She  also  denies  having  had  any  conversation  with  her 
husband  previous  to  the  time  of  the  execution  of  the  deed  to  her, 
in  which  conversation  she  promised  to  sign  any  paper  in  respect 
to  the  property  in  his  favor. 

The  case,  so  far  as  it  'rests  upon  the  testimony  of  the  parties 
themselves,  therefore  stands  thus  :  The  husband  swears  that  be- 
fore the  deed  was  made  to  his  wife  she  promised  to  sign  any 
paper  to  secure  his  title  to  it,  that  the  wills  were  afterwards  executed 
to  effectuate  that  purpose,  and  that  she  destroyed  the  will  in  his 
favor,  and  executed  another  to  a  new  beneficiary.  All  the  ma* 
terial  parts  of  his  testimony  the  wife  denies.  Of  the  testimony 
of  persons  other  than  the  parties,  the  most  important  is  that  of  Mr. 
Gannon,  who  drew  the  deed,  and  also  drew  the  wills.  Mr.  Gannon 
says  that  he  received  instructions  from  Mr.  Duvale  to  draw  re- 
ciprocal wills.  He  thinks  these  instructions  were  contemporaneous 
with  the  closing  of  the  title  and  the  passing  of  the  deed  to  the 
wifa  His  account  is  as  follows  :  ''Mr.  Duvale  asked  me  what 
would  be  the  effect  of  putting  the  title  in  Mrs.  Duvale*s  name  in 
case  Mrs.  Duvale  died  intestate.  I  told  him  that  according  to  our 
laws  (and  I  think  I  looked  up  the  laws  of  New  Jersey),  in  both 
instances,  they  never  having  had  any  children,  it  would  go  to  the 
heirs  at  law  of  Mrs.  Duvala     I  said  to  Mr.  Duvale  that  the  only 


604  PROBATE  REPORTS  ANNOTATED. 

way  I  could  see,  if  he  placed  entire  confidence  in  bis  wife,  between 
him  and  bis  wife,  to  make  reciprocal,  or,  as  we  sometimes  call  it, 
counter  willa"  As  aheady  observed,  Mr.  Cannon  had  already 
said  that  he  received  instructions  to  draw  such  wills,  he  thinks, 
on  the  12th  of  June,  when  the  deed  was  made  Drafts  of  these  wills 
were  sent  by  mail  to  Mr.  Duvale  on  the  28th  of  June.  Mr. 
Gannon  accounts  for  the  sixteen  days  intervening  between  the 
date  of  the  deed  and  the  reception  of  the  wills  by  Mr. 
Duvale  by  flaying  that  he  first  drew  **  what  we  termed  di*afts  of  the 
wills,"  and  submitted  them  to  Mr.  Duvale,  by  sending  them,  '*by 
one  of  our  clerks  or  an  office  boy  to  Mr.  Duvale*s  office."  He 
thinks  that  the  drafts  came  back  to  the  office,  and  that  final  drafts 
were  sent  by  mail  to  Mr.  Duvale  on  June  26tli,  as  the  charge  for 
drawing  them  was  made  on  that  day.  He  says  that  he  did  not 
send  the  draft  immediately  after  receiving  instructions  to  draw 
them,  for  that  they  were  always  behind  in  their  office  in  such 
mattera 

The  remaining  testimony  consists  of  subsequent  admissions  of 
the  respective  parties  concerning  their  understanding  of  the  condi- 
tion of  the  title  to  the  property.  First  in  this  line  is  the  testi- 
mony of  Edmund  Moutenot,  who  is  the  only  son  of  Mra.  Duvale 
by  her  first  husband.  It  is  conceded  that  in  the  agreement  made 
between  the  husband  and  wife  respecting  the  wills,  at  whatever 
period  that  agreement  was  made,  it  was  understood  that  her  will 
was  to  contain  a  legacy  in  favor  of  her  son  of  $100.  Mr.  Duvale 
says  that  after  the  execution  of  the  wills  he  told  Mrs.  Duvale  that 
she  should  inform  her  son  that  she  had  made  such  a  will,  so  that 
he  would  not  contest  it  after  her  deceasa  Moutenot  swears  that 
some  time  between  September  15  and  October  15,  1890,  his 
mother  came  to  his  house  near  Belvidere,  N.  J.,  and  she  then  and 
there  said  she  had  come  to  tell  him  what  arrangement  had  been 
made  between  Mr.  Duvale  and  herself  in  regard  to  this  property. 
She  said  that  the  title  was  put  in  her  name,  and  that  it  was  un- 
deratood  that  she  was  to  return  those  deeds  if  Mr.  Duvale  should 
ask  for  them,  for  any  reason.  Then  she  spoke  about  ths  will. 
She  admitted  leaving  everything  to  Mr.  Duvale,  except  $100,  which 
was  left  to  him  ;  in  case  anything  should  happen,  she  did  not  wish 
him  to  bother  the  will.     Moutenot  also  says  that  he  was  at  the 
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Duvales'  bouse  in  March,  1898,  about  the  time  the  will  was  des- 
troyed. He  says  that  he  heard  Mr.  Duvale  say  to  his  wife,  '^I 
would  like  to  get  the  papers  of  my  property  back."  She  replied, 
I  will  make  a  new  will."  H^  said,  ^^You  can  give  me  a  will 
to-day,  aud  make  another  to«morrow,  and  what  I  want  is,  my  title 
to  the  property  back."  She  said  he  should  have  it  "Now, 
although  Moutenot  and  his  mother  are  estranged,  I  am  convinced 
that  his  testimony  is  as  correct  as  a  restatement  of  a  conversation 
usually  ia  Of  more  importance  than  the  testimony  of  Moutenot 
is  that  of  Dr.  Du  Plassa  He  says  he  was  the  physician  of  Mra 
Duvale,  as  well  as  the  friend  of  both.  He  says  that  Mrs.  Duvale 
was  talking  to  him  and  his  wife,  in  his  dining  room,  some  time  in 
1892.  She  was  complaining  of  her  husband,  and  she  said,  "I 
don't  know  what  to  do  with  my  money."  Dr.  Du  Plasse  said  : 
''Make  my  little  girl  your  heir.  Give  her  your  house,  and  she  will 
be  satisfied."  Mrs.  Duvale  answered  :  "I  can  not  dispose  of  my 
house,  because  it  has  been  put  in  my  name  under  con* 
ditions  that  I  make  my  will  in  favor  of  Mr.  Duvale."  In 
the  other  testimony  I  find  little  of  significance  in  respect  to  the 
question  at  issue.  In  an  affidavit  to  a  bill  filed  to  enjoin  a  rail- 
road company  from  going  through  this  property,  and  in  the  testi- 
mony delivered  on  the  trial  in  the  condemnation  proceedings 
brought  by  the  same  railroad,  Mr.  Duvale  stated  that  Mra  Duvale 
was  the  owner  of  the  property.  But  the  statements  do  not  seem 
to  be  of  much  valua  She  did  hold  the  legal  title,  and  for  the 
purpose  which  was  in  the  mind  of  Mr.  Duvale  at  the  time  the 
language  meant  no  mare.  Nor  is  the  testimony  of  Mrs.  Lewis 
and  her  son-in-law,  that  Mr.  Duvale,  at  the  time  his  wife  left,  said 
that  he  had  given  her  the  house,  and  she  had  left  it  away  to  strang- 
ers ;  nor  of  Mr.  Parmalee,  that  he  (Duvale)  said  that  he  had  given 
the  house  to  her  to  make  her  quiet  and  contented,  if  possible ;  or 
of  Rosalie  Lehner,  to  the  same  efiEect, — to  my  mind,  significant; 
for  when  he  said  he  had  given  her  the  property  it  was  true  that 
he  had  given  it  to  her  so  long  as  she  could  herself  enjoy  it  On 
the  other  hand,  I  think  Mr.  Hamilton  is  mistaken  when  he  says 
that  Mra  Duvale  went  before  the  commissioners  in  the  condemna- 
tion proceedings  already  mentioned,  and  spoke  of  this  property  as 
her  husband's  property,  which  had  been  put  in  her  name.     And 
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I  find  little  significance  in  the  testimony  of  Mr.  Bernadou,  who 
was  procured  by  Mr.  Davale  to  make  the  purchase  for  him  of  the 
second  lot,  when  he  says  that  at  the  time  of  that  purchase  Mr. 
Duvale  told  him  that  he  wanted  the  deed  made  to  Cehne  M.  Du- 
vale,  remarking,  "She  holds  my  home  in  her  name." 

From  this  statement  of  facts,  colored  as  they  are  by  the  general 
complexion  of  the  testimony,  I  have  arrived  at  the  conclusion 
that  Mr.  Duvale,  when  he  directed  the  deed  of  the  firat  lot  to  be 
made  to  his  wife,  intended  that,  in  case  he  survived  her,  the  prop- 
erty should  be  hia  If  it  be  a  fact  that  at  or  preceding  the  time 
when  the  conveyance  of  the  first  lot  to  Mrs.  Duvale  was  executed 
a  conversation  was  held  between  Mr.  Cannon  and  Mr.  Duvale  as 
detailed  in  Mr.  Cannon's  testimony,  it  conclusively  appears  that 
Mr.  Duvale,  at  the  time  of  the  execution  of  the  deed  to  his  wife, 
intended  to  reserve  the  legal  title  in  himself  after  her  death.  I 
think  that  it  is  true  that  she,  after  he  had  contracted  for  the  prop- 
erty, persuaded  him  to  put  it  into  her  name;  that  she  used  in  her 
couversations  with  her  husband  the  ai^uments  and  promises  which 
he  attributes  to  her;  that,  with  this  in  mind,  Mr.  Davale  had  his 
talk  with  Mr.  Cannon  about  the  best  method  for  carrying  into 
effect  his  intention.  Mr.  Cannon  suggested  reciprocal  willa 
Then  came  the  direction  to  draw  the  wills.  .  The  draft  and  execu- 
tion of  these  wills  were  acts  done  in  consummating  the  intention 
of  Mr.  Duvale  in  the  method  pointed  out  to  him.  Under  these 
conditions  a  trust  resulted  to  the  husband. 

If,  however,  the  testimony  should  be  regarded  as  insufficient  to 
overcome  the  presumption  of  a  settlement,  how  does  the  case 
stand  in  respect  to  the  second  ground,  namely,  that  Mrs.  Duvale, 
for  a  consideration  of  value,  which  has  been  performed,  promised 
to  make  a  will  devising  this  property  to  her  husband.  She  ad- 
mits that  they  agreed  to  exchange  wills  This,  however,  did  not 
create  a  contract  which  became  enforceable.  The  mutual  agree- 
ment lacked  consideration.  The  execution  of  one  of  the  wills 
was  not  such  a  part  performance  of  the  agreement  as  will  confer 
jurisdiction  upon  a  court  of  equity  to  decree  the  execution  of  the 
other.  By  the  execution  of  the  will  nothing  was  parted  with  by 
the  testator  or  received  by  the  named  beneficiary.  It  was  an  act 
which  became  operative  only  in  the  event  of  death,  if  still  unre 
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vokeJ.  By  the  existence  of  the  absolute  power  of  revocation  un- 
til the  occurrence  of  death,  its  execution  was  not  detrimental  to 
the  one  nor  beneficial  to  the  other,  during  the  life  of  the  testator. 
But  if  the  promise  of  the  wife  to  make  a  will  of  this  particular 
property  was  based  upon  a  valuable  consideration,  then  a  court  of 
equity  will  see  that  the  promisee  loses  nothing  by  a  breacli  of  the 
contract  If  a  contract  is  to  pay  for  services  or  for  property  by 
devise  or  bequest,  an  action  will  lie  for  the  value  of  the  service  or 
the  property  in  default  of  the  promised  testamentary  compensa- 
tion. {Ridgvjay  v.  EnglisJis  ExWs,  22  N.  J.  Law,  423;  Smith  v. 
SmitKs  AdmWs,  28  id.  216;  Updike  v.  Ten  Broeck,  32  id.  105» 
Sume  V.  Todd,  49  id.  275;  8  Atl.  300.)  If  there  is  a 
promise  to  devise  or  bequeath  specific  property  for  services 
or  for  property,  a  Court  of  Law  will  allow  an  action  to  re- 
cover upon  a  quaniam  meruit,  and  a  court  of  equity,  where  the 
contract  is  clearly  proven,  will,  in  its  discretion,  decree  what  is 
equivalent  to  a  specific  performance  of  the  contract  (22  Am.  & 
Eng.  Enc.  Law,  974;  Wat  Spea  Perf.  par.  41.)  Nor  will  the 
fact  that  the  agreement  rests  in  parol  debar  a  court  of  equity  from 
exerting  its  power  in  this  way,  if  there  has  been  part  performance. 
The  leading  case  in  this  country  upon  this  subject  is  Johnson  ^. 
HubbcU  (10  N.  J.  Eq.  332),  decided  by  Chancellor  Williamson 
in  1855.  A  married  woman  died,  leaving  a  large  estate,  and  two 
children,  a  son  and  a  daughter.  In  the  then  existing  condition  of 
the  law,  the  son  inherited  two-thirds  and  the  daughter  one-third  of 
the  mother  s  estate.  The  father,  who  was  tenant  by  the  curtesy, 
persuaded  the  son  to  equally  shai'e  the  mother^s  property  with  the 
daughter,  by  telling  him  that,  if  he  did  not  do  so,  he  (the  father) 
would  leave  all  his  property  to  the  daughter;  but  that,  if  the  son 
made  an  equal  division  of  the*mother*s  property,  he  (the  father) 
would  leave  his  own  property  equally  between  the  two  children. 
The  son,  induced  by  these  representations,  executed  the  necessary 
deeds  to  accomplish  an  equal  division.  When  the  father  died,  it 
was  found  that,  instead  of  leaving  his  property  as  he  had  prom- 
ised, he  had  cut  oflE  the  son  entirely.  A  large  portion  he  devised 
to  his  daughter,  who  had  been  cognizant  of  the  inducements  which 
led  to  the  partition,  and  had  participated  in  carrying  out  the  ar* 
rangement  for  a  division  of  her  mother's  property.     It  was  held 
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that  the  contract  between  father  and  son  was  valid,  and,  although 
resting  in  parol,  it  having  been  performed  by  the  son,  ami,  the 
contract  being  definite  and  certain,  it  was  decreed  to  be  specifi- 
cally carried  out     The  reasoning  of  the  chancellor  in  Johnson  v, 
Huhbdi  was  adopted  as  the  ground  of  decision  by  the  Court  of  Ap* 
peals  of  New  York  in   ParseU  v.  Stryker  (41  N.  Y.  480>    The 
principle  so  decided  was  recognized  and  applied  by  this  court  in 
the  subsequent  cases  of   Vanduyn^  v.  Vreeland[\2  N.  J.  Eq.  142); 
Davison  v.   Davison  (13    id.   252);   Pflugar   v.    Ptdtz    (43    ii 
444;  11  Atl.  123).     Whatever   may   be   thought  of  the  policy 
which  permits  a  person  to  irrevocably  direct  the  disposition  of  his 
property  after  his  death  without  putting  his  intentions  in  the  shape 
required  by  the  statute  of  wills,  it  can  not  be  questioned  that  in- 
stances of  glaringly  fraudulent  conduct  in  obtaining  services  or 
property  by  the  inducement  of  such  unfulfilled  promises  have  led 
to  a  series  of  decisions  in  England  and  in  this  country,  in  which 
courts  have  taken  hold  of  and  remedied  such  instances  of  fraad 
by  seizing  the  property  of  the  promisor,  and  by  devoting  it  to 
the  relief  of  the  defrauded  party.     The  note  of  Mr.  Freeman  to 
the  case  of  Johnson  v.  HiAbell,  as  reported  in  66   Am.  Dea  773, 
Contains  a  large  collection  of  cases  in  which  this  doctrine  has  been 
asserted. 

It  is  proved  to  my  satisfaction  that  Mr.  Duvale  apolce  to  his 
wife  about  the  execution  of  the  wills,  if  not  at  the  time,  soon  after) 
the  deed  of  the  first  lot  to  her  was  executed.  The  executtoa  of 
the  will  was  delayed  from  June  28,  when  he  received  it,  until 
August  20,  1890.  He  »ays  that  she  had  an  antifmthy  to  signing  a 
will,  thinking  that  the  fact  of  its  execution  would  injure  her 
health.  He  had  begun  the  improvements  which  were  subse* 
qnently  placed  upon  the  property.  He  says  that  he  requested  her 
to  execute  the  will;  that  she  delayed  doing  so;  and  that  he  finally 
told  her  that,  if  she  did  not  do  so,  he  woufld  dischatge  the  men, 
and  cease  work  upon  the  place;  that  he  did  discharge  the  men;  that 
then  she  signed  the  will,  and  the  work  was  resumed.  This  testi- 
mony impresses  me  as  natural  and  veracious.  The  caese  then 
stands  thus:  She  und^rstootl  that  she  was  to  make  a  will,  not 
mei^y  in  consideraticm  that  he  wodld  make  a  will  in  her  favor 
but  abo  in  consideration  that  he  was  to  add  to  the  value  of  the 
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property  by  improvements,  the  cast  of  which  would  amount  to 
many  times  the  cost  of  the  lot  itself.  Upon  the  faith  of  her  prom- 
ise to  do  so,  and  of  her  having  done  so,  he  proceeded  to  carry  out 
his  intention  in  the  lavish  spirit  displayed  by  the  testimony.  In 
my  judgment,  she  promised  to  make  a  will  in  his  favor  including 
this  property,  upon  a  valuable  consideration,  which  he  has  per- 
formed, and  that  her  promise  should  be  specifically  perfonned- 
The  property  included  in  the  agreement  covered  all  accessions  to. 
the  original  lot  When  Duvale  purchased  the  additional  adjoins 
ing  lots,  and  added  them  to  the  first  plot,  and  built  within  and 
improved  the  whole,  all  became  subject  to  the  terms  of  the  agree- 
ment 

But  in  what  shape  should  the  decree  be  framed  ?     I  do  not 
think  the  decree  will  substantially  difier  whether  it  be  drawn  upon 
the  theory  that  there  was  a  resulting  trust,  or  upon  the   notion 
that  there  was  a  promise  to  make  a  will     While  it  is  true  that  a 
promise  to  make  a  certain  will  is  not  broken  until  the  death   of 
the  promisor,  and  it  is  true  that  actions  in  which  such  promise 
have  been  enforced  have  been  in  cases  occurring  after  the  death 
of  the  promisor,  yet  I  do  not  see  why  the  court  can  not,  upon  the 
principle  of  quia  timety  hs.  upon  the  property  a  liability  to  answer 
the  promise,  in  any  case  where  the  promisor  has,  during  life,  re- 
pudiated its  terms,  and  attempted  to  make  other  disposition   of 
the  property.      This  Mrs.  Duvale  has  done,  and  now,  by  her  an- 
swer, claims  the  absolute  right  to  da     Chancellor  Williamson 
recognized  the  right  of  the  promise  to  protection  upon  the  prin- 
ciple of  quia  timet  in  the  case  of  Vanduyne  v.  Vreeland  (supr(iy 
Yreeland  and  wife  had  adopted  a  child  under  a  promise  that  all 
the  property  they  had  should,  at  his  death,  go  to  the  child.     Be« 
fore  his  death,  Vreeland  sold  the  property  for  the  purpose  of  cutting 
out  the  right  of  the  adopted  child  to  a  purchaser  who  had  notice 
of  such  rightSw     Although  the  complainant  in  that  case,  under 
the  agreement,  had  no  right  to  the  property  until  the  death,  of 
Yreeland,  yet  the  chancellor  decreed  that  the  purchaser  held  the- 
property  aubjeot  to  the  agreement  between  Vreeland  and  his  adop 
ted  son,  and  that  upon  the  death  of  Vreeland,  and  after  the  ac- 
counting, the  purchaser  should  convey  the  property  to  the  com- 
plainant    I  will  advise  a  decree  that  the  defendant  holds  her  title 
Vol.  1-77 
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to  the  propeity  in  suit  subject  to  the  trust  mentioQed,  as  well  as 
subject  to  her  agreemeut  to  make  a  will  for  it  in  favor  of  the  com- 
plainant; also  that  she  be  enjoined,  while  the  complainant  is  living^ 
from  making  a  will  devising  the  property  to  any  person  other 
than  the  complainant;  and  that,  in  the  event  of  her  dying  duriug 
the  life  of  her  husband,  her  heirs  at  law  shall  at  once  execute  a 
conveyance  of  the  said  property  to  the  complainant 


McMahon  et  al.  vs.  Weart  et  cU. 

[Court  of  Chancery  of  New  Jersey,  85  Atl.  Rep.  444;  September  5»  1896.] 

Application  BY  ADMINISTRATOR  to  have  estate  declared  in- 
solvent. 

Where  the  right  of  an  administrator  to  apply  to  the  Orphans'  Court  to  have 
the  estate  declared  insolvent  is  expressly  conferred  by  statute,  a  court  of 
superior  equity  jurisdiction  ^ill  not  grant  a  writ  of  injunction  restrainiog^ 
the  action  of  the  Orphans'  Court  in  passing  upon  the  merits  of  the  appli- 
cation. 

A  compromise  actually  made  by  an  executor  or  administrator,  and  allowaoee 
is  prayed  for  in  his  account,  it  is  the  province  of  the  Orphans'  Court  to 
sanction  or  disallow  the  compromise. 

A  court  of  superior  jurisdiction  will  never  assume  that  a  court  of  inferior  jur- 
isdiction has  in  contemplation  the  issuance  of  an  order  which  is  not  witbin 
the  scope  of  its  power  to  issue.  If,  however,  such  an  order  should  be  is- 
sued, the  remedy  is  by  appeal. 

Appeal  from  an  order  of  an  Orphans'  Court  held  in  and  for 
the  county  of  Hudson. 

C.  Linn  and  Mr,  Edwards,  for  complainants. 

B.  H.  McCarter,  for  defendants. 

Emeky,  V.  C. — This  bill  is  filed  by.  the  two  next  of  kin  of  Ber- 
nard McMahon,  deceased,  against  Jacob  Weart,  his  administrator, 
against  the  F.  0.  Mathieson,  etc.,  Company,  a  debtor  of  the  estate, 
And  F.  O.  Mathieson,  who  has  procured  assignments  of  olaims^ 
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proved  against  the  estata     The  administrator  having  been   cited 
to  account  by  the  Hudson  Orphans'  Court,  on  the  application  of 
one  of  the  complainants,  filed  his  account  in  that  court,  and   filed 
therewith  a  petition  to  have  the  estate  declared  insolvent,  under 
section  91  of  the  Orphans'  Court  act.     Exceptions  were  filed  to 
the  account  by  one  of  the  complainants,  and  in  these  proceedings 
the  Orphans*  Court  directed  that  the  hearing  on  the  accounting 
should  be  stayed  pending  the  application  to  have  the  estate  de- 
clared  insolvent,  and   proofs   have   been    taken  on  both  sides  on 
this  proceeding.     The  present  bill  is  filed  to  enjoin  the  prosecu- 
tion of  the  application  to  the  Orphans'  Court  upon  the  petition  for 
insolvency,  and  to  require  the  settlement  of  the  accounts  in  this 
court     The  defendants  have  demurred,  assigning  specially  the 
want  of*jurisdiction  pending  the  Orphans'  Court  proceedings.  The 
right  of  an  administrator  to  make  this  application  in   insolvency 
to  the  Orphans*  Court  is  expressly  conferred  by  statute,  and,  un- 
less it  is  clear  that  the  facts  now  relied  on  to  enjoin  its  prosecu- 
tion can  not  be  considered  by  the  Orphans'  Court  in  adjudicating 
upon  the  application,  this  court  should  not  interfere  with   the  Or^ 
phans*  Court     As  it  now  strikes  me,  the  Orphans'  Court,  under 
this  ninety-first  section  would  have  the  right  to  refuse  the  appli- 
cation of  the  administrator  upon  sufficient  grounds,  either  legal  or 
equitable,  and  to  apply  the  principles  of  equity  in   determining 
the  issues  raised.     But,  whether  or  not  it  has  this  general  power, 
it  would  seem  to  be  clear  that  the  Orphans'  Court  has  power  to 
adjudicate  upon  the  questions  raised  by  the  bill  as  to  this  applica- 
tion.    One  is  whether  the  debts  proved  against  the  estate   were 
barred  by  the  statute  of  limitations  at  the  time  of  the  application, 
more  than  twenty  years  having  elapsed  between  the  time  of  hearing 
the  claims  and  the  application  in  insolvency;  another  is  whether 
the  claims,  after  being  proved,  having  been  purchased  at  a  dis- 
count by  the  debtor  of  the  estate,  or  in  its  interest,  and  by  con- 
nivance with  the  administrator  for  tlie  purpose  of  oflEsetting  against 
the  debt,  can   now  be  allowed  as  claims  for  anything  beyond  the 
amount  paid.     There  are  questions  which  seem  to  me  to  be  with- 
in  the  jurisdiction  of  the  Orphans'  Court  to  consider  and  deter- 
mine on  this  application,  and  no  sufficient  reason  is  shown  for  oust- 
ing their  jurisdiction.     One  other  reason  for  transferring  the  juris- 
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diction,  strongly  urged,  is  that  by  the  administrator's  account,  Gled 
under  order  of  the  court,  it  appears  that  the  administrator  has  en. 
tered  into  an  agreement  with  the  Mathieson  Company,  the  judg- 
ment debtor  of  the  estate,  agreeing  to  compromise  the  judgment 
which  on  February  24, 1894,  the  date  of  the  agreement,  amounted, 
principal  and  interest,  to  over  $28,000,  for  $2,500,  upon  the  con- 
dition that  the  administrator  should   charge   himself  with  this 
amount  in  his  account,  and  pay  it  if  the  account  was  confirmed; 
and  that,  if  rejected  as  fraudulent  and  void  by  the  Orphans'  Court, 
and  this  order  should  be  sustained  on  appeal,  the  agreement  for 
settlement  should  be  void.     Counsel  for  complainant  urges  that 
the  Orphans*  Court  has  no  autiiority  or  right  to  pass  upon  the 
validity  of  the  proposed  compromisa   I  agree  with  counsel  in  this 
view  as  to  the  power  of  the  Orphans'  Court  to  sanction  ^i  com- 
promise in  advance.     If  a  compromise  is  actually  made  by  an  ex- 
ecutor or  administrator,  and  allowance  is  prayed  in  his   account, 
then,  on  the  question  of  allowing  or  disallowing  the  account,  so 
far  as  relates  to  the  compromise,  the  Orphans'  Court  has  authority 
to  act   upon  the  question  of  the  compromise;  but  when,  as  here, 
the  agreement  is  practically  an  agreement  to  submit  the  question 
of   its   fairness  to  the  Orphans'  Court  before  it  is  carried  out,  I 
think  it  is  clear  that  the  Orphans'  Court  can  not  thus  adjudge  in 
advance,  nor  advise  the  administrator;  nor  does  it  now  strike  rae  as 
certain  that  in  this  matter  of   adjudicating  in  advance  the  court  of 
equity  has  any  greater  power.     And  if  the  Orphans'  Court  has 
not,  as  counsel  claims,  the  power  to  adjudicate   upon  the  validity 
of  this  compromise,  it  must  be  presumed  that  it  will  not  exceed 
its  power.     If  it  should  do  so,  the  remedy  will  be  by  appeal,  but 
there  is  no  remedy  in  advance  by  injunction  based  upon  tiie  the- 
ory that  it  will  proceed  beyond  its  powers.     All  the  questions  re- 
lating to  this  application  for  insolvency  seem  to  be  fairly  within 
the  jurisdiction  of  the  Orphans'  Court,  and  can  be  as  fairly  dis- 
posed of  there  as  here.     So  far,  therefore,  as  relates  to  the  right  to 
proceed  upon  the  petition,  that  must  be  decided  in  the  court 
which  has  the  statutory  jurisdiction.     So  far  as  relates  merely  w 
the  accounting  of  the  administrator,  no  sufficient  reason  is  shown 
by  the  bill  why  the  account  should  not  be  settled  in  the  Orphans 
Court     On  this  ground  therefore,  the  demurrer  is  sustained. 
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The  ground  of  demurrer  that  the  complainants  have  no  interest, 
because  the  estate,  on  their  own  showing,  will  or  may  be  all  ex- 
hausted in  paying  the  debts,  does  not  seem  to  me  to  be  well 
founded.  The  principle  laid  down  in  Dunham  v.  Marsh  (Err.  & 
App.,  1894,  52  N.  J.  Eq.  831;  81  Atl.  619),  seems  to  control  the 
case  on  this  point  As  next  of  kin  entitled  to  the  estate,  if  the 
debts  are  barred,  as  they  claim,  they  have  the  right  to  question, 
not  only  the  administrator's  account,  but  also  his  application  to 
have  the  estate  declared  insolvent 


In  re  King's  Estate. 
Doty  vs.  Bates. 

[Supreme  Court  of  Michigan,  68  N.  W.  Rep.  154;  Aug.,  1806.] 

Void  assignments— Public  policy. 

An  assignment  is  void  as  against  public  policy  when  made  by  an  executor  of 
his  compensation  earned  in  defending  the  probate  of  the  will  against  thosa 
wishing  the  same  vacated. 

Appeal  from  an  order  of  the  Circuit  Court,  entered  at  a  term 
held  in  and  for  the  county  of  Wayne. 

Hon.  Joseph  W.  Donovan,  Presiding  Judga 

Ervin  Palmer^  for  appellant 

Otto  KirchneTj  for  appellee. 

Montgomery,  J. — The  appellant  was  named  as  executrix  of 
the  last  will  and  testament  of  deceased.  The  will  was  oflEered 
for,  and  admitted,  to,  probate.  Mrs.  Doty  qualified  as  executrix, 
and  gave  a  bond  and  entered  upon  the  discharge  of  her  duties  as 
such.  An  appeal  from  the  probate  of  the  will  was  taken,  and 
two  trials  had  in  the  circuit;  a  judgment  denying  probate  of  the 
will  having  been  reversed  by  this  court,  and  the  case  remanded 
for  another  trial     The  order  admitting  the  will  to  probate  wasr 
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finally  entered  by  the  Circuit  Court  on  the  19th  day  of  March, 
1895.     On  the  11th  day  of  April,  1895,  Mrs.  Doty  filed  a  claim 
for  an  allowance  to  her  for  services  as  executrix,  containing,  among 
other  items,  charges  as  follows  :     **  April  2,  1894     To  services 
as  executrix,  fifty-nine  days,  during  the  year  from  April  1,  1893, 
to  date,   looking  after  witnesses,  etc.,  $295.00.     May  23,  1894 
To  services  as  executrix  from  and  including  April   3,  1894,  to 
date,  thirty-five  days,  attending  trial  in  the  Circuit  Court,  assist- 
ing in  the  procuring  of  witnesses,  and  in  the  preparation  and 
carrying  on  of  the  case,  $350.00.     For  extraordinary  services,— 
for  responsibility  and  services  in  and  about  the  preparation,  bant- 
ing for  witnesses  and  hunting  up  testimony,  and  assisting  in  the 
preparation  of  the  second  trial  in  the  matter  of  probating  the 
•will  of  deceased  in  the  Circuit  Court  for  the  county  of  Wayne,— 
$1,000.00.     Rachel   L.  Doty."     This  claim  was  disallowed,  the 
•case  appealed  to  the  Circuit  Court,  and  the  cause  was  tried  before 
Hon.  J.  W.  Donovan,  circuit  judge,  with  a  jury.     Before  the 
jury  was  impaneled,  counsel  for  the  appellant  objected  to  the  im- 
paneling of  a  jury  on  the  ground  that  it  appeared  that  the  claim 
was  for  extraordinary  services,  and  that,  therefore,  the  allowance 
was  within   the  discretion  of  the  probate  judge  in  the  first  in* 
stance,  and  of  the  circuit  judge  on  appeal.     The   case  was,  how- 
ever, tried  by  a  jury ;  but  a  verdict  was  directed  by  the  circuit 
judge  in  favor  of  the  estate,  and  subsequently  a  written  finding  of 
facts  filed.     The  claimant,  on  the  trial,  offered  evidence  showing 
the  rendition  of  the  services  in  question,  and  some  evidence  as  to 
value;  and  the  defendant  also  offered  certain  oral  testimony,  which 
at  will  not  be  necessary  to  advert  to,  as  counsel  are  now  agreed  that 
.the  case  turns  upon  the  construction  of   a  certain  written  agree- 
ment, and  upon  certain   other   legal  questions  which  are  raised. 
Mrs.  Doty  was  named  as  one  of  the  legatees  in  the  will,  and  it 
Appears  that  on  the  20th  of  June,  1892,  an  agreement  was  made 
^between  her  and  George  W.  Bates,  who  is  interested  in  the  estate, 
by  which  she  and  others  assigned  to  him  an  interest  in  the  estate, 
for  a  consideration  paid  to  her ;  and  it  is  contended  that,  by  the 
terms  of  this  agreement,  Mrs.  Doty  assigned  her  right  to  compen- 
sation for  services  to  be  thereafter  performed  on  behalf  of  the 
cBtata     The  agreement  is  in  two  parts,  and  reads  as  follows : 
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"  We,  the  undersigned,  for  valuable  consideration  to  us  in  hand 
paid,  the  receipt  whereof  is  hereby  confessed  and  acknowledged, 
do  hereby  jointly  and  severally  sell,  assign,  transfer,  and  set  over 
to  and  unto  George  W.  Bates,  of  Detroit,  Michigan,  all  claim  or 
claims  which  we  or  any  of  us  now  have  or  claim  to  have,  or  which 
we  or  any  of  us  may  hereafter  have  or  claim  to  have  against  tlie 
estate  of  Adeline  King,  late  of  Detroit,  deceased,  whether  for  or 
on  account  of  moneys  paid  by  us  or  either  of  us,  or  that  may 
hereafter  be  paid  out  by  us  or  either  of  us,  or  for  or  on  account  of 
services  of  any  kind  rendered  by  us  or  either  of  us,  or  for  us  or 
either  of  ns,  by  any  person  or  persons,  in  aid  of  the  probate  of 
the  alleged  will  of  Adeline  King,  late  of  Detroit,  deceased.  De- 
troit, June  20th,  A.  D.  1892.  Louise  El  Boney.  Rachel  L. 
Doty.  Edmund  K  Doty.  Hoyt  Post  John  Atkinson.  D.  W. 
King. 

*'  For  a  like  consideration  to  us  in  hand  paid,  the  receipt  whereof 
we  do  hereby  confess  and  acknowledge,  we  do  also  assign,  sell, 
and  set  over  to  and  unto  George  W.  Bates,  all  right,  title,  and  in- 
terest which  we  or  either  of  us  now  have  in,  to,  and  out  of  the  es- 
tate of  Adeline  King,  late  of  Detroit,  deceased,  and  all  claims 
which  we  or  any  of  us  have  against  the  estate  of  said  Adeline 
King,  deceased,  of  whatever  name  or  nature.  Detroit,  June  20th, 
1892.  Louise  K  Honey.  Rachel  L.  Doty.  Edmund  K  Doty. 
D.  W  King;." 

The  circuit  judge  held  in  accordance  with  this  contention.  It 
is  contended  by  the  appellant  that  the  instrument  is  not  open  to 
this  construction,  and  that,  if  it  is,  such  an  assignment  by  an  ex- 
ecutrix of  fees  to  be  earned  in  the  future  is  against  public  policy 
and  void.  It  is  at  least  doubtful  whether  the  parties  contemplated 
that  services  were  to  be  rendered  by  Mrs.  Doty  after  the  making 
of  this  agreement,  the  compensation  for  which  Mr.  Bates  would  be 
entitled  to  receive.  But  we  find  it  unnecessary  to  determine  whether 
the  charge  for  services  subsequently  rendered  is  strictly  within 
the  terms  of  this  agreement  as  we  are  of  the  opinion  that,  if  the 
instrument  should  be  so  construed,  the  contention  of  the  appel- 
lant's counsel  that  the  agreement  is  void  on  the  ground  of  public 
policy  is  sound.  Where  an  executor  has  oflfered  a  will  for  pro- 
bate, and  the  will  has  been  admitted  to  probate,  and  letters  testa- 
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mentary  granted,  it  becomes  the  duty  of  such  executor,  in  his 
capacity  as  such,  to  defend  the  will,  and  he  is  entitled  to  expend 
money  of  the  estate  in  so  doing,  and  to  render  services  for  the  es- 
tate, and  at  the  charge  of  the  estate,  if  in  making  such  expendi- 
ture he  acts  in  good  faith.     {Olass  v.  Ramsei/j' 9  QiU.  456 ;  Gomp- 
ton  V.  Barnes,  4  id.  55  ;  Perrine  v.  Applegate,  14  N.  J.  Eq.  531 ; 
Hazard  v.  Enge,  14  R  I.  5.)     We  express  no  opinion  as  to  what 
the  right  of  the  executor  might  be  before  an  actual  appointment 
in  the  Probate  Court,  or  in  case  of  an   unsuccessful   attempt  to 
probate  the  will;  but  in  the  present  case  it  became  the  duty  of 
Mra  Doty,  as  executrix,  to  defend  against  the  appeal.    This  being 
so,  the  service  which   she  was  required  to  render  was  a  service 
rendered  in  the  performance  of  a  sacred  duty  owing  to  the  estate; 
and  we  think  it  follows  logically,  and  upon   authority,  that  an 
assignment  of  the  compensation  to  be  awarded  her  for  such  ser- 
vices is  against  public  policy.     A  case  directly  in  point  ia  In  re 
Worthington  (141  N.  Y.  9 ;  85  N.  K  929),  in  which  the  reason 
for  the  rule  is  clearly  stated  as  follows:     ^'  If  the  emoluments  of 
the  office  might  be  separated  from  it,  and  transferred  to  another, 
it  would  leave  the  duties  of  the  office  as  a  barren  charge  to  be 
borne  by  the  incumbent     It  is  evident  that  transfers  of  this  kind 
would  not  tend   to  promote  activity   and  care  in  the  discharge 
of  official  obligations.     *    *    *    When  the  compensation  is  gone, 
the  strong  incentive  to  diligence  and  zeal   is  wanting,  and  the 
temptation  to  continue  with  a  lax  and  perfunctory  administration 
of  the  trust  becomes  more  persuasive." 

But  it  is  contended  that  the  proofs  fail  to  show  the  claimant 
entitled  to  compensation,  for  the  reason  that  there  is  no  evidence 
to  show  that  the  services  charged  for  were  of  unusual  difficulty 
and  responsibility.  How.  Ann.  St  sec.  9015,  provides  compen- 
sation for  executors  and  administrators,  as  follows :  ^'  For  actual 
services,  and  in  lieu  of  all  other  fees,  one  dollar  per  day  and  fifty 
cents  for  each  half  day.  and  their  actual  and  necessary  disburse- 
ments for  the  benefit  of  the  estate.  But  the  Probate  Court  may 
allow  executors  and  administrators  in  cases  of  unusual  difficulty 
and  responsibility  such  further  sum  as  the  judge  may  deem  rea- 
sonable." Section  5959  provides  for  compensating  the  executor 
or  administrator  by  a  commission  on  the  amount  of  personal  es- 
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tate  collected  and  accounted  for,  and  the  proceeds  of  real  estate 
sold  by  order  of  the  court,  at  a  certain  rate  per  cent,  and  further 
provides :  "  And  in  all  cases  such  further  allowances  may  be 
made  as  the  judge  of  probate  shall  deem  just  and  reasonable,  for 
any  extraordinary  services  not  required  of  an  executor  or  admin- 
istrator in  the  common  course  of  his  duty."  It  would  seem  that 
an  executor  might  elect  to  take  compensation  under  either  of  these 
sections,  but  that,  if  he  elects  to  take  for  actual  services  in  lieu  of 
the  percentage,  the  compensation  is  fixed  at  $1  per  day,  except  in 
cases  of  unusual  difficulty  or  responsibility.  But  the  case  did 
not  turn  upon  this  point,  and  as,  in  any  view,  the  plaintiff  was  en- 
titled to  some  recovery,  we  think  the  case  should  be  remanded. 
We  are  asked  to  enter  judgment  here  for  $1,650,  but  this  is  at 
the  rate  of  $5  and  $10  a  day  for  the  services  rendered,  whereas 
the  statute  fixes  the  per  diem  compensation  at  $1 ;  and  we  think 
it  fairer  to  the  parties  that  the  case  be  remanded,  in  order  that  the 
circuit  judge  may  exercise  a  reasonable  discretion  in  the  allow- 
ance for  extraordinary  services  and  responsibility,  having  in  view 
the  question  of  the  necessity  for  such  services,  and  such  proofs  as 
may  be  offered  on  the  subject 

The  judgment  will  be  reversed,  with  costs,  and  a   new  trial 
ordered.     The  other  justices  concurred. 


Flanneby  et  al.  vs.  Hightower  et  al. 

[Supreme  Court  of  Georgia,  S5  S.  E.  Rep.  871;  December  18,  1895.] 
rNJUNCTION  AGAINST  TRESPASS  —  SUFFICIENCr  OP  PLAINTIFF*S 

POSSESSION  — Adverse  possession  —  Sufficiency —  Ques- 
tion OF  FACT — Attornment  by  tenant — Wills — Iden- 
tity OF  PROPERTY  DEVISED — QuiETING  TITLE  —  SUFFI- 
CIENCY OF  plaintiff's  TITLE. 

Even  as  against  a  wrongdoer,  an  injunction  will  not,  at  the  suit  of  a  stranger 

to  tlie  title  or  possession,  issue  to  restrain  a  trespass  and  stay  waste  about 

to  be  committed  by  cutting  timber  upon  land;  and  one  is  such  a  stranger 

who  neither  claims  the  legal  title  nor  the  right  of  possession  thereunder. 

Vol.  1—78 
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nor  is  in  the  actual  possession  of  the  premises,  or  some  part  thereof,  by 
himself  or  another,  under  such  claim  of  right  as  might  ripen  into  a  tide 
by  prescription. 
A  mere  entry  upon  premises,  followed  by  the  erection  of  a  house  and  the  in- 
closure  of  a  small  portion  of  the  land,  even  where  the  original  entry  was 
under  color  of  title,  when  unaccompanied  by  an  actual  occupancy,  is  not 
such  a  prior  possession  as  that,  if  the  improyement  be  destroyed  by  fire, 
the  person  so  entering  can,  by  proof  of  such  prior  entry  only,  maintain  as 
against  any  person  a  petition  to  enjoin  the  commission  of  trespass  there- 
after about  to  be  committed  by  cutting  the  timber  growing  upon  such 
land.  In  such  a  case,  the  sub  modo  right  acquired  by  such  entry,  as  against 
even  a  wrongdoer,  extends  only  to  the  improvement  made,  and  creates  in 
him  no  title  legal  or  equitable,  to  any  portion  of  the  premises  covered  by 
such  color  of  title.    It  would  be  otherwise  were  the  entry  followed  by 
occupancy. 
Whether  or  not  the  cultivation  of  a  turpentine  farm  upon  a  tract  of  land  is 
such  an  occupancy  as  may  be  the  basis  of  a  prescriptive  title  to  the  land 
itself  is  a  question  of  fact,  dependent  upon  the  character  of  the  possession, 
the  extent  of  the  visible  signs  of  occupancy,  and  its  continuance;  and  a 
charge  is  not  erroneous  which  submits  such  question  for  the  consideration 
of  a  jury. 
One  who  enters  as  a  lessee  of  timber  for  turpentine  purposes,  in  subordination 
to  the  title  of  another,  can  neither  attorn  to  a  third  person,  nor,  by  accept- 
ing a  concurrent  lease  from  such  third  person,  otherwise  recognize  a  claim 
of  the  latter,  adverse  to  that  of  his  original  lessor,  without  first  surrender- 
ing to  him  the  possession;  and  therefore,  while  the  possession  of  such  a 
lessee  continues,  it  is,  in  contemplation  of  law,  in  right,  and  inures  to  the 
benefit,  of  him  under  whom  he  originally  entered. 
A  devise  of  '*ali  of  one's  estate,"  or  of  a  certain  *' plantation, *' described  as 
being  in  a  given  county,  is  not  void  for  uncertainty;  and  extrinsic  evi- 
dence is  admissible  to  show  that  a  particular  tract  constituted  a  component 
part  of  the  land  intended  to  be  embraced  within  such  general  descriptive 
terms. 
A  decree  of  cancellation  can  only  be  had  at  the  suit  of  one  holding  the  perfect 
legal  or  statutory  title,  and  against  an  outstanding  claim  of  title  which 
operates  as  a  cloud  upon  that  of  the  rightful  owner.    Hence,  even  though 
a  plaintiff  fail  in  his  action,  for  the  want  of  a  perfect  title,  a  defendant 
may  not,  upon  the  prayer  of  a  cross  bill,  obtain  a  decree  of  cancellation  as 
against  the  plaintiff,  unless  he  show  a  perfect  title  in  himself.    By  evi- 
dence of  possession  only,  or  of  an  inchoate  prescription,  he  may  defeat  a 
recovery  by  the  plaintiff;  but  such  evidence  does  not  entitle  him  to  the  ex- 
treme affirmative  relief  afforded  by  the  cancellation  of  the  plaintiff's  evi- 
dence of  title. 
The  verdict,  upon  the  substantial  merits  of  the  case,  was  right  in  so  far  as  it 
found  generally  for  the  defendants;  but  the  finding  of  the  jury  that  the 
deeds  of  the  plaintiffs  be  delivered  up  for  cancellation  was  without  evidence 
to  support  it,  and  contrary  to  law.    Direction  is  therefore  given  that  the 
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judgment  denying  tlie  motion  for  a  new  trial  be  affirmed,  but  that  the 
verdict  and  decree  be  amended  in  the  court  below  in  accordance  with  the 
view  above  indicated,  and  the  costs  of  this  writ  of  error  be  taxed  against 
the  defendants  in  error. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Dodge  county. 

C.  C.  Smith,  Judge. 

Action  by  John  Flannery  &  Co.  against  J.  W.  Hightower  and 
others.  There  was  a  decree  for  defendants,  and  plaintiffs  bring 
error.     Affirmed,  with  directiona 

De  Lacy  <k  Bishop^  for  plaintiff  in  error. 

K  A.  Smith  and  D.  M.  Roberts^  for  defendant  in  error. 

Atkinson,  J. — Flannery  &  Co.  filed  a  petition  in  Dodge  Supe- 
rior Court  against  Hightower  e^  a^  to  restrain  them  from  cutting 
the  timber  growing  on  certain  lots  of  land  in  that  county.  The 
plaintiffs  alleged  that  they  were  the  owners  of  the  lots,  claiming 
title  under  and  by  virtue  of  certain  deeds.  Their  paper  title  origi- 
nated in  a  deed  from  Nicholas  Rawlins  to  McYey  &  Choate,  dated 
January  17,  1892,  and  from  the  latter  through  a  succession  of 
conveyances,  which  appear  to  be  regular,  to  John  Flannery  &  Co., 
by  deed  dated  21st  day  of  May,  1886.  In  addition,  plaintiffs 
based  their  claim  of  title  upon  a  claim  of  prior  possession,  alleg- 
ing that  they  had  actual  prior  possession  of  the  lots  of  land  in 
dispute  by  means  of  a  building  erected  thereon  about  the  year 
1887  or  1888,  and  before  any  of  the  timber  was  boxed  for  tur- 
pentine purposes,  and  before  there  was  any  kind  of  possession 
thereof,  by  any  person  whatever ;  that  they  had  constructed  and 
placed  a  fence  around  said  building,  the  same  being  a  dwelling 
house,  and  were  preparing  to  continue  and  enlarge  said  improve- 
ments, when  the  house  and  buildings  were  burned  and  destroyed 
by  some  person  unknown ;  that  thereafter  they  followed  up  the 
possession  above  referred  to,  by  leasing  the  land  for  the  purpose 
of  having  the  same  worked  for  turpentine  purposes,  and  by  put- 
ting persons  in  possession  of  said  land  who  are  now  in  the  actual 
possession  of  said  lots,  clearing  and  improving  them.     Plaintiffs 
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amended  their  petition,  by  charging  one  William  Ragan  as  a  co- 
defendant  with  the  original  defendants,  and  as  a  confederate,  aid- 
ing and  abetting  them  in  their  wrongful  acL  The  original  de- 
fendants filed  an  answer  to  the  petition,  denying  that  Flanneiy  k 
Ca  were  the  owners  of  the  lots  of  land,  or  that  they  had  ever 
been  in  possession  of  either  of  the  lots;  not  admitting  that  the 
plaintiflEs  had  leased  the  property  for  turpentine  purposes  to  J.  A. 
Williams  &  Co.;  denying  that  Williams  &  Co.  worked  the  timber 
for  turpentine  purposes  under  such  a  lease ;  but  alleging,  on  the 
contrary,  that  Williams  &  Co.  had,  previous  to  any  lease  which 
they  may  have  accepted  from  Flannery  &  Co.,  leased  the  two  lots 
of  land  and  timber  thereon  for  turpentine  purposes  from  Lloyd 
Smith,  and  that,  under  and  by  virtue  of  this  latter  lease  they  had 
entered  and  boxed  the  timber  for  turpentine  purposes^  and  were 
in  possession  under  such  lease  at  the  time  they  accepted  the  al- 
leged lease  from  Flannery  &  Co.  The  defendants  further  claimed 
that  they  entered  upon  the  land  in  the  right  of  J.  W.  Hightower^ 
in  his  capacity  as  receiver  of  the  Empire  Lumber  Company,  which 
latter  company  claimed  its  right  of  entry,  and  to  cut  the  timber 
under  and  by  virtue  of  a  lease  from  William  Ragan,  in  whom  it 
was  alleged,  was  the  true  legal  title  to  the  premises,  and  not  in  the 
plaintiffs.  William  Ragan  filed  a  petition,  praying  that  he  be 
made  a  party,  alleging  that  Hightower,  the  receiver  of  the  Empire 
Lumber  Company,  being  in  possession  in  subordination  to  his 
title,  he  was  bound  upon  his  warranty,  and  therefore  desired  to  be 
a  party.  He  was  made  a  party;  alleged  (1)  that  he  held  title  to 
the  property  under  and  by  virtue  of  a  chain  of  title  originating 
in  one  James  Graham,  who,  on  the  1st  day  of  March,  1859,  con- 
veyed to  Lloyd  SmitL  (2)  Possession  of  Lloyd  Smith  during 
his  lifetime,  and  at  his  death  by  his  tenants,  Williams  &  Co.,  who 
boxed  and  worked  the  timber  on  said  two  lots  of  land  .under  a 
lease  from  the  said  Lloyd  Smith,  bearing  date  January  22,  1887. 
(3)  The  will  of  Lloyd  Smith,  bequeathing  the  land  to  Eliza  J. 
Smith  during  her  life  or  widowhood,  and  at  her  death  or  marriage 
to  William  Ragan.  (4)  A  deed  from  Eliza  J.  Smith  to  William 
Ragan.  Thereafter  William  Ragan  amended  his  cross  petition 
filed  in  the  case,  alleged  that  the  plainti&*  claim  of  title  to  the 
land  in  dispute  was  a  cloud  upon  his  title ;  prayed  that  tne  plaint- 


PLANNERY  ET  AL.  v.  HIGHTOWER  ET  AL.  621 

ifiEs  be  perpetually  enjoined  from  further  interfering  with  him  in 
his  possession  of  the  land,  or  from  further  claiming  title  thereto, 
and  that  their  deed  be  declared  null  and  void,  and  be  canceled. 

Upon  the  trial  of  the  issues  made  in  the  cause,  under  the  plead« 
ings  above  outlined,  tlie  plaintiffs  introduced  the  following  docu- 
mentary evidence,  to  wit:  (1)  Warranty  deed  from  Nicholas 
Bawlins  to  McYay  &  Choate,  to  lots  of  land  Nos.  10  and  11  in 
nineteenth  district  of  Dodge  county,  dated  January  17,  1882,  con- 
sideration $400,  recorded  May  10,  1882.  (2)  Mortgage,  with 
power  of  sale,  public  or  private,  from  McVay  &  Choate  to  John 
Flannery  &  Co.  on  said  lots  of  land  and  other  property  therein 
described,  dated  May  4,  1882,  to  secure  four  promissory  notes  of 
same  date,  for  $3,000  e<'ich,  recorded  May  13,  1882,  and  consti- 
tuting John  Flannery  &  Co.  attorneys  in  fact  for  McYay  &  Choate. 
(3)  Deed  from  Jolin  Piannery  &  Co.,  as  attorneys  in  fact  for  Mc- 
Yay &  Choate,  to  Patnck  F.  Gieason,  to  said  lots  and  other  prop* 
erty  therein  described,  dated  September  80,  1885,  consideration 
$850,  and  transfer  thereof  from  P.  F.  Gieason  to  John  Flanneiy 
&  Co.,  dated  May  31,  1886,  for  value  received ;  said  deed  and 
transfer  recorded  August  9, 1886.  (4)  Lease  from  John  Flanneiy 
&  Ca  to  J.  A.  Williams  &  Co.  to  said  lots  10  and  11  in  nineteenth 
district  for  turpentine  purposes,  for  two  years  from  Februaiy  17, 
1890,  and  recorded  March  1,  1892.  (5)  The  wild  land  and  gen- 
eral tax  digest  of  Dodge  county  for  the  years  1875  to  1887,  inclu- 
sive, showing  that  Lloyd  Smith  never  returned  either  of  said  lots 
10  or  11  in  nineteenth  district  for  taxation  in  any  year  during  the 
period  covered  by  said  digests,  though  he  returned  other  lands  and 
property,  and  showing,  further,  that  said  lots  10  and  11  were  re- 
turned for  taxation  during  said  period  by  Nicholas  Kawlins,  Mc- 
Yay  &  Choate,  and  John  Flannery  &  Co.,  respectively.  Walker, 
a  witness  for  the  plaintiffs,  testified :  ''  That  he  was  acquainted 
with  the  lots  in  question ;  had  known  them  eight  or  ten  years ;  first 
saw  them  in  1882  or  1883  or  1884.  It  was  then  pine  land,  with 
timber  on  it,  and  no  one  living  on  it  Never  saw  any  possession 
on  it  only  what  I  put  on  it  before  it  w&s  boxed.  I  had  a  building 
put  on  it,  on  No.  11, 1  think.  I  got  David  Darsey  to  put  it  there 
by  contract  for  John  Flannery  &  Co.  That  was  near  two  years 
before  it  was  boxed.    The  house  was  burned  down  soon  after  it 
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was  built.     No  one  liveJ  in  it.     Don't  know  who  burned  it    We 
had  nothing  but  very  little  fencing  around  thera  That  was  before 
the  boxing.    J.  A,  Williams  &  Co.  boxed  both  lots.     The  Empire 
Lumber  Company  cut  part  of  the  timber.     I  saw  the  timber  on 
the  ground, — 60,000  or  60,000  feet  A  great  deal  of  it  was  hauled 
off.     Bass  and  Bryan  are  in  possession  of  these  two  lots  now,  and 
have  been  nearly  two  years.    They  went  in  since  this  suit    They 
have  a  fence  on  the  land,  and  are  cultivating  it  I  sold  it  to  them  as 
the  agent,  of  John  Flannery  &  Co.,  and  gave  them  a  contract  to 
make  them  a  title  if  we  recover  in  this  suit    I  had  the  house  built 
on  the  land.     Nobodv  ever  lived  in  it     It  was  burned  soon  after- 
ward&     There  was  a  little  fencing.     None  of  it  was  ever  culu- 
vated."     Morgan  testified  for  the  plaintiffs:     '*That  about  ten 
years  ago  he  went  to  tlie  two  lots  in  controversy,  to  trace  the 
linea     At  that  time  the  land  had  not  been  boxed.     He  went  there 
with  Lloyd  Smith.     He  was  not  in  possession,  and  was  not  settirg 
up  any  claim  to  these  two  lots  at  that  time,  but  told  me  they  be 
longed  to  Choate  and  Flannery."    Johnson  testified  for  the  plain- 
tiff:    *'I  have  known  the  lots  in  controversy  for  five  or  six  or 
seven  years.     They  were  then  not  boxed.     They  were  original 
forest,  and  no  improvements  on  them.     We  had  a  house  built  on 
them  afterwards  by  Mr.  Walker,  agent  for  Flannery  &  Co.     I  sup- 
pose it  was  on  the  line  between  10  and  11.     I  did  not  see  it     It 
was  burned  when  I  went  out  there.     I  saw  the  remains.     That 
was  before  the  land  was  boxed.     Flannery  &  Co.  had  a  deed  to 
the  land,  and  put  it  in  tbe  hands  of  Walker  to  look  after,  as  well 
as  other  lands  in  the  adjoining  county  and  in  this  county.     Flan- 
nery &  Co.  paid  taxes  on  these   lands,  and  looked  after  them,  to 
see  whether  they  were  intruded  on,  and  to  see  that  the  timber  was 
taken  care  of.     Walker  went  there  with  me.     I  saw  Lloyd  Smith 
occasionally  when  he  was  living.     Had  a  conversation  with  him 
at  Eastman  about  these  two  lots.     The  first  time  I  met  him  was 
in  the  store  of  W.  F.  Harrell.     He  was  a  partner  of  Mr.  HarrelFs 
who  introduced  me  to  him.     I  learned  in  the  conversation  that 
Mr.  Smith  had  been  living  a  good  while  in  the  19th  district,  and 
had  lands  in  that  district.     As  we  owned  lots  10  and  11  in  that 
district  I  proposed  to  Mr.  Smith  to  sell  them  to  him.     He  said: 
*I  have  got  plenty  of  land,  and  don't  want  to  buy,     I  have  got 
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as  much  land  as  I  want'  He  did  Dot  set  up  any  claim  to  these 
two  lots.  These  lots  have  since  been  boxed  for  turpentine  pur- 
posea  When  I  went  out  there,  I  saw  the  remains  of  the  house 
that  had  been  burned.  I  went  out  there  two  or  three  times.  We 
paid  Walker  for  building  the  house,  who  was  our  agent  to  build 
the  house.  The  house  was  built  on  the  line  of  the  two  lots.  It 
was  a  log  house.  I  made  the  lease  for  Flannery  &  Co.  to  J.  A. 
Williams  &  Co.  1  think  we  had  information  then  that  Williams 
&  Ca  had  leased  the  land  from  Llovd  Smith.  J  .  A.  Williams 
represented  J.  A.  Williams  &  Co.  Mr.  Carson,  of  the  firm,  was 
the  man  we  negotiated  the  contract  with.  I  think  we  then  had 
information  that  it  had  been  leased,  and  that  J.  A.  Williams  k 
Co.  had  the  management  of  it.  We  did  not  get  the  information 
from  Williams  &  Co.  Don't  remember  what  they  said  at  the  time. 
They  have  not  paid  for  the  leasa  They  are  waiting  until  this  liti- 
gation is  settled  to  pay  us.  They  are  perfectly  solvent,  and  could 
give  a  sight  check  that  would  be  honored  at  any  time.'' 

The  defendants  introduced  the  following  documentary  evidence: 
(1)  Deed  from  James  Graham  to  Lloyd  Smith  to  lots  10  and  11 
in  the  nineteenth  district  of  Pulaski  county,  dated  March  1,  1859, 
consideration  $100,  recorded  in  Dodge  county,  September  22, 
1887.  (2)  Lease  from  Lloyd  Smith  to  J.  A.  Williams  &  Co.  for 
said  two  lots  for  turpentine  purposes,  for  a  term  of  three  years,  to 
commence  when  the  timber  is  boxed,  dated  January  22,  1889, 
consideration  $300.  (3)  Will  of  Lloyd  Smith,  dated  January  29, 
1890,- who  devised  as  follows;  **I  give  and  bequeath  to  my  wife, 
Eliza  J.  Smith,  my  entire  estate  during  her  widowhood;  and  all 
of  my  property,  both  real  and  personal,  I  devise  to  her  during  her 
natural  life,  if  she  remain  unmarried  and  a  widow.  Said  prop- 
erty, all  of  which  I  now  bequeath  and  can  mention,  is  as  follows : 
*'One  plantation,  known  as  the  old  'Lloyd  Smith  Plantation' ;  * 
*  *  also,  the  Daraey  plantation ;  and  all  other  lands  are  includ- 
ed herein  which  I  bequeath  and  devise  as  herein  mentioned,  and 
said  plantation  being  in  the  19th  district  of  Dodge  county.  And 
if  she  does  marry,  and  is  no  longer  a  widow,  T  desire  all  of  my 
property  herein  mentioned,  and  all  I  own,  both  real  and  personal, 
to  go  to  William  Bagan  and  his  heirs,  which  I  devise  all  my  prop- 
erty, both  real  and  personal."    (4)  Deed  from  Eliza  J.  Smith  to 
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William  fiagan,  dated  November  21, 1891,  and  recorded  Noyem 
ber  27,  1891,  which  oooveyed  as  follows:  "All  her  life  icteiest 
and  title  as  conveyed  b;  the  will  of  Lloyd  Smith,  dated  oa  the 

day  of  February,  1890,  now  of  record  in   the  ordinary's 

office  of  Dodge  county,  to  the  real  and  peraoual  property  therein 
meationed  and  described,  except  certain  property  which  property 
so  excepted  having  been  thia  day  deeded  by  William  Bagan  to 
Mrs.  Eliza  Jane  Smith,  in  consideration  of  her  aurrendor  of  her 
interest,  right,  and  life  estate  to  all  the  property  under  the  will  of 
Lloyd  Smith,  deceased,  made  in  February,  1890,  and  i-ecorded  in 
the  ordinary's  office ;  and  the  said  Eliza  J,  Smith  conveys  all  ol 
said  real  and  personal  property  not  herein  excepted  bo  the  said 
party  of  the  second  part,  as  fully  and  completely  described  in  the 
will  of  said  Lloyd  Smith,  deceased,  and  deeds  held  in  his  nama" 
William  Bagan  testided :  "The  deed  from  Eliza  Jane  Smith  to 
myself  was  intended  to  convey  these  two  lots  of  land,  and  the  land 
in  dispute  is  part  of  the  land  conveyed  to  me  in  the  deed,  and  hy  the 
will  of  Lloyd  Smith.  I  signed  the  lease  from  Lloyd  Smith  to  J.  A. 
Williams  &  Co.  as  a  aubsuribing  witness,  and  saw  the  other  witness 
sign  it,  and  saw  Lloyd  Smith  make  his  mark  thera  Walter  Hsrt- 
tnan  signed,  'J.  A.  Williams  &  Ca'  They  boxed  the  timber  un- 
der that  lease.  The  lease  was  made  in  the  fall,  and  it  was  boxed 
in  the  spring  following.  Lluyd  Smith  died  in  1890.  He  was  in 
possession  then.  He  had  it  boxed  for  turpentine  under  the  leasa 
These  lots  were  wild  in  the  woods  befoi'e  they  were  boxed.  No  house 
on  them  that  I  knew  of.  Tliink  I  would  have  known  if  there  had 
been.  There  was  no  cleared  land.  Can't  tell  whether  any  house  was 
ever  built  on  it  or  not  If  there  was,  I  did  not  see  it.  Suppose  I 
have  known  the  lots  nineteen  or  twenty  years,  ever  since  I  wast 
yearling  boy.  Lloyd  Smith,  in  his  life,  paid  taxes  on  it,  and 
leased  it  to  J.  A.  Williams  &  Ca  They  boxed  it  ail,  I  ihink; 
boxed  one  lot  that  year,  and  tliat  fall  they  boxed  the  other.  Llojd 
Smith  was  a  poor  scribe,  and,  while  he  could  write  his  name,  lia 
genernlly  signed  his  name  to  note^,  and  to  other  pnpers  he  made 
hia  mnrk.  I  was  in  possession  when  tlie  suit  was  brought"  High- 
tower,  sworn  for  the  defunse,  tfistitied  :  "Hosford  liad  bought 
this  timber  before  I  knew  anything  about  it  I  was  operating  the 
Empire  mill,  as  receiver  in  the  uose  of  Kiaer  el  al  v.  Empire  Lum- 
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ier  Cfa.  et  al  We  had  to  buy  timber  to  operate  it.  Hdsrord 
u<7Ugbt  timber  imd  it  was  paid  for  in  the  olfice  Hoafon!  wus  aut- 
mg  under  me  aa  receiver.  We  paid  Ragan  $70.25,  We  were  to 
pay  Sogan  fifty  cents  per  1,000  feet  for  the  limber.  Haaftird 
bought  the  timber  before  thia  suit,  under  orders  from  rae  In  buy 
timber.  There  was  $91.25  in  all  paid  Rrtgiiti.  The  timber  is  not 
all  Out  We  were  enjoined.  Hi>sford  was  autliorized  to  buy  tim- 
ber from  Bagan  or  Flannery  either."  Hosford,  for  the  defense, 
testified  to  tlie  same  effect.  It  was  admitted  that  Hightower  was 
appointed  receiver  by  the  court,  and  that  he  was  authorized  to  buy 
timber  for  the  purpose  of  carrying  on  a  sawmill  business.  J.  A. 
Williams,  aworn  as  a  witness  for  the  defendant,  testified:  "I 
know  the  lots  in  question.  I  boxed  them  for  turpentine  purposes 
for  J.  A.  Williams  &  Ca,  one  lot  in  the  spring  of  1889,  and  the 
sther  in  the  fall  of  the  same  year.  We  leased  it  from  Lloyd 
Smith.  We  boxed  them  before  the  lease  from  Flannery  &  Co.  to 
J.  A.  Williams  &  Co.  It  was  wild  land  when  I  boxed  it.  If 
there  was  any  clearing  on  it  I  did  not  see  it  I  saw  no 
indications  of  it  If  there  waa  any  deadening,  I  never  saw  it 
We  remained  in  possession  under  Lloyd  Smith's  lease  four  years. 
We  were  in  poaseasion  when  he  died.  T,  A  Williams,  J.  P.Wil- 
liams, and  J.  A-  G.  Carson  compose  the  firm  of  J.  A.  Williams  k 
Co.  The  lease  from  Flannery  &  Co.  was  made  in  Savannah  :  the 
signature  is  Carson's  writing.  I  knew  of  the  lease  some  time 
aftcrwarda  They,  J.  P.  Williams  aod  Carson,  knew  of  the  Lloyd 
Smith  lease  at  the  time  they  took  lease  from  plaintiffs.  I  think  it 
was  1887  I  first  knew  of  the  land.  I  think  some  time  after  that 
I  saw  a  shanty  on  it,  but  don't  remember  seeing  it  after  1887. 
Don't  know  who  pat  it  there.  It  was  close  about  the  lino  between 
10  and  11.  It  was  afterwards  burned.  I  saw  -Mr.  Dai-sey  up 
there.  Lloyd  Smith  had  no  possession  except  the  turpentine 
trees.  Turpentine  possession  is  boxing  the  trees  in  winter,  and 
working  them  in  summer.  Worked  them  three  or  four  years.  We 
commence  about  this  season,  and  work  them  until  October.  Have 
to  go  there  in  the  fall  and  rack  around  the  trees,  to  protect  the 
boxes  from  fire;  From  March  to  October  it  takes  about  one  chip- 
per to  the  lot,  and  one  dipper  to  two  lota.  They  are  there  all  the 
lima  Woodsman  is  there.  They  haul  the  gum  out,  chip  it  everj 
Vol.  I— To 
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"week,  dip  it  about  every  four  weeks.  Unless  be  is  a  blind  iL>anf 
it  is  not  possible  to  go  through  a  lot  of  land  that  has  been  turpen- 
tined without  seeing  that  it  is  being  used  for  turpentine  purposeSt 
and  any  improvements  that  might  be  made  upon  it  We  chip 
the  trees  about  five  feet  from  the  ground.  The  faces  of  the  boxes  are 
about  fourteen  inches  on  large  trees,  and  ten  inches  on  small  trees. 
By  boxing,  we  mean  cutting  a  notch  in  the  tree  with  an  ax,  to  hold 
the  turpentine.  By  dipping,  we  mean  going  over  it  every  week, 
and  gathering  the  crude  turpentine  in  boxes.  By  hacking,  we 
mean  cutting  a  fresh  streak  from  the  tree,  which  we  take  off  with 
a  hack  with  low  boxes,  and  a  puller  with  high  boxea  That  cuts 
a  streak  in  the  side  of  the  tree  fourteen  inches  wide  and  five  feet  high. 
In  a  very  large  tree  we  cut  as  many  as  five  boxes.  In  a  small  tree 
we  generally  average  about  two  boxes.  I  gave  Lloyd  Smith  a 
draft  for  $300  for  the  lease  from  him  for  the  two  lots."  Witness 
knows  nothing  about  the  consideration  of  the  Fiannery  &  Co. 
lease.  Witness  worked  No.  11  four  years  and  No.  10  three  years; 
paid  Ragan  for  the  fourth  year. 

1.  In  the  case  of  Nethery  v.  Payne  (71  Ga.  379),  this  court  rec- 
ognizing the  general  rule  prevailing  in  courts  of  equity  touching 
the  power  of  such  courts,  by  injunction,  to  restrain  trespass  aud 
sUiy  waste,  has  stated  the  rule  broadly  to  be :  "It  may  be  laid 
down  as  a  general  rule  that  equity  will  not  restrain  waste  except 
upon  unquestionable  evidence  of  the  plaintiff's  title ;  nor  will  equity 
interfere  by  injunction  to  prevent  waste  when  plaintiff's  title  is  not 
clear;  and,  when  there  is  grave  doubt  whether  an  action  at  law 
could  be  sustained  for  the  alleged  waste,  it  is  proper  to  refuse  the 
injunction."  This  rule  is  a  simple  recognition  of  the  general  prin- 
ciple  that  one  is  not  entitled  to  invoke  the  extraordinary  powers 
of  a  court  of  equity  unless  he  can  establish  in  a  manner  satisfac- 
tory to  the  law  the  fact  that  he  will  suffer  an  irreparable  injury  in 
his  estate.  Unless  the  estate  he  his,  he  can  suffer  no  injury,  and 
unless  the  title  be  in  him,  there  is  no  estate :  and  hence,  in  the  ab] 
sence  of  title  to  the  property  upon  which  the  tresspass  is  about 
to  be  committed,  the  courts  can  not  extend  to  him  any  aid,  and 
will  not,  at  his  suit,  interfere  to  inquire  whether  another  who  is  in 
possession  and  enjoyment  of  the  estate  be  lightfully  so  or  not  If 
such  other  person  be  a  wrongdoer, — a  mere  trespasser, — it  can  be 
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a  matter  of  uo  concern  to  one  who  is  not  himself  the  owner,  and 
who  has  uo  interest  in  the  estate,  resting  either  upon  abso- 
lute title  or  such  a  possession  as  may  amount  to  an  inchoate  pre- 
scription. A  person  in  possession  under  color  of  title,  or  in  the 
actual  possession  of  premises,  though  he  be  not  the  owner  of  the 
strict  legal  title,  if  his  possession  be  not  in  good  faith,  might  be, 
under  certain  circumstances,  entitled  to  maintain  a  petition  for  in- 
junction against  a  bare  trespasser,  who  was  himself  insolvent,  and 
who  could  not  answer  in  damages  for  his  wrongful  act  in  interfer- 
ing with  a  person  holding  such  possession.  But,  if  a  person  be  a 
stranger  both  to  the  title  and  possession,  tlien  injunction  will  not 
issue  at  his  instance  to  restrain  a  trespass  or  to  stay  waste  about 
to  be  committed  upon  land  occupied  by  another ;  and  if  such  per- 
son neither  claims  the  legal  title  nor  the  right  of  possession  there- 
under, nor  is  in  the  actual  possession  of  the  premises,  or  some  part 
thereof,  by  himself  or  another,  under  such  a  claim  of  right  as 
might  ripen  into  a  prescription,  he  can  not  be  other  than  a  stranger 
to  the  title  or  possession.  The  institution  of  a  suit  by  such  per- 
son would  be  wholly  gratuitous,  and  courts  of  equity  will  not 
grant  relief  upon  the  prayer  of  snch  a  volunteer. 

2.  In  the  present  case,  it  appears  from  the  evidence  that  the 
plaintiflEs,  under  color  of  title,  entered  upon  the  premises  in  dis- 
pute, and,  upon  the  line  between  the  two  lots,  erected  a  small 
house,  and  made  a  small  inclosure,  including  a  very  small  portion 
of  each  of  said  tracts  of  land.  The  house  was  never  occupied  by 
them,  or  any  person  for  them.  Soon  after  its  erection,  and  be- 
fore its  occupancy,  it  was  destroyed  by  fire,  and  with  it  the  in- 
closure surrounding  it  The  plaintiffs  do  not  claim  the  legal  title 
to  the  premises,  but  rest  their  title  to  the  land  upon  a  prescription 
based  upon  this  entry ;  and,  upon  the  faith  of  such  prescription, 
they  pray  an  injunction  against  the  defendants,  who  claim  like- 
wise to  have  entered  under  a  prescriptive  title.  An  actual  posses- 
sion of  some  portion  of  a  tract  of  land  is  indispensable  to  the  crea- 
tion of  a  title  by  prescription.  It  is  the  outward  visible  sign  of 
occupancy,  and  not  the  mere  intention  to  occupy,  which,  coupled 
with  an  entry  in  good  faith,  constitutes  the  element  of  a  prescrip- 
live  title.  A  mere  entry,  unaccompanied  by  an  actual  occupancy, 
is  no  possession  at  all     It  indicates  a  purpose  to  occupy,  which 
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purpose,  if  carried   into  actual  execution  by  a  continuous  occu- 
pancy for  the  period  of  time  pi'escribed  by  law,  will  give  a  pre- 
scriptive title  ;  but  if  the  possession  itself  be  discotitinued,  the  per- 
son entering  can  not,  by  proof  of  such  prior  entry  only,  maintain 
against  another  person  a  petition  to  enjoin  the  commission   of  a 
trespass  thereafter  about  to  be  committed  by  cutting  the  timber 
growing  upon  such  land.  In  such  a  case  the  right  acquired  by  such 
entry,  even  as  against  a  wrongdoer,  extends  only  to  the  improve- 
ment actually  made.    Of  course  whether  rightfully  or  wrongfully, 
if  one  build  a  house  upon  the  land  of  another  for  the  purpose  of 
occupying  it,  and  a  stranger  should  come   along  and  destroy    the 
house,  while  the  builder  of  the  house  would  have  no  title  to  the  land 
and  no  title  to  the  house  as  against  the  true  owner,  he  would  still,  as 
against  a  mere  wrongdoer,  be  entitled   to  the   possession,  and^ 
would  be  entitled   to  recover,  as  against  such    wrongdoer,  any 
damages  for  his  interference  with  that  possession.     But  a. mere 
entry  under  color  of  title,  if  the  entry  be  not  prosecuted  or  supple- 
mented by  an  actual  occupancy,  would  give  no  right  in  favor  of 
the  person  entering  against  any  other  person  who  might  likewise 
choose  to  enter  upon  the  land.     The  sub  modo  title  of  one  squat- 
ter in  actual  occupancy  will  prevail  against  the  claim  of  another 
one  who  attempts  to  squat ;  and  hence  that  rule  of  law  recognized 
by  our  Code,  that  a  plaintiff  in  ejectment  may  recover  the  premises 
in  dispute  upon  his  prior  possession  alone,  against  one  who  subse- 
quently acquires  possession  of  the  land  by  mei*e  entry,  and  with- 
out any  lawful  right  whatever.     It  will  be  observed,  however, 
that  the  right  of  the  plaintiff  to  recover  in  such  a  case  is  dependent 
upon  his  prior  possession,  and  does  not  arise  upon  his  prior  entry 
t)nly.     In  the  present  case,  had  the  original  entry  of  the  plaintiffs 
been  followed  up  by  subsequent  occupancy  and  possession,  they 
might  have  prevailed  against  one  who  sought  to  enter  under  no 
better  title;  but  their  misfortune  is,  they  are  in  the  position  of 
showing  no  title  to  the  land  in  dispute,  either  by  title  or  possession. 
8.  The  defendants  claimed  a  prescriptive  title  to  the  premises 
based  upon  an  occupancy,  evidenced  by  a  continuous  working  of 
the  timber  growing  upon  the  land  in  dispute  for  turpentine  pu^ 
poses;  and,  upon  the  question  as  to  whether  or  not  an  occupancy 
of  such  a  character  could  be  the  basis  of  a  prescriptive  title,  the 
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coart  charged  the  jary  as  follows:  "If  you  find  from  the  testi- 
mony that  this  land  was  used  for  turpentine  purposes  by  the  de- 
fendant Kagan,  and  that  was  such  use  and  occupation  of  it,  under 
this  provision  of  the  law,  which  is  so  notorious  as  to  attract  the 
attention  of  every  adverse  claimant,  and  so  exclusive  as  to  prevent 
actual  occupation  by  another, — if  you  find  from  the  testimony 
that  the  cultivation  of  the  trees  for  turpentine  purposes ;  that  the 
land  was  boxed,  dr  that  the  timber  was  boxed  ;  that,  for  a  con- 
siderable portion  of  the  time  during  the  year,  they  chipped  and 
hacked,  and  the  hands  were  continually  dipping  turpentine  from 
the  trees,  and  the  employes  were  hauling  the  turpentine  away ; 
and  that  the  trees  were  racked  around  to  protect  them  from  fire, — 
I  charge  you  that  this  would  be  actual  possession,  if  you  find  it  to 
be  true.*'  Exception  was  taken  to  this  charge,  as  amounting  to 
an  expression  of  an  opinion  upon  the  weight  of  the  evidence. 
While  we  do  not  entirely  approve  the  exact  form  of  expression 
employed  by  the  circuit  judge,  we  are  not  prepared  to  say  that 
this  charge  violates  the  provision  of  our  Code  against  the  expres- 
sion of  an  opinion  by  the  circuit  judge  upon  the  evidence  sub- 
mitted in  a  case.  It  will  be  observed  thai  the  charge  of  the  court 
first  submits  to  the  jury  the  question  as  to  whether  the  land  was 
used  for  turpentine  purposes  by  the  defendant  Bagan,  and  whether 
such  use  and  occupation  of  it,  under  the  provisions  of  the  law, 
were  so  notorious  as  to  attract  the  attention  of  every  adverse  claim- 
ant, and  so  exclusive  as  to  prevent  actual  occupation  by  another. 
If  this  were  true,  that  would  be  an  actual  occupation  of  the  prem- 
ises; and  the  mere  fact  that  the  judge  thereafter  enumerates  in  his 
charge  certain  circumstances  which  might  indicate  an  actual  occu- 
pancy or  possession  is  not  erroneous,  in  view  of  his  correct  state- 
ment of  the  general  proposition  left  to  be  determined  by  the  jury 
from  the  evidence.  The  question  as  to  whether  or  not  a  posses- 
sion was  held  under  such  circumstances  as  to  be  the  basis  of  a  pre- 
scriptive title  is  always  a  question  of  fact  for  the  jury,  and  our 
law  does  not  underUike  to  say  what  amounts  to  actual  possession^ 
except  in  so  far  as  it  says  that  actual  possession  is  evidenced  by 
inclosure  or  cultivation.  Inclosure  and  cultivation  are  specific 
acts,  indicating  occupancy  of  the  premises;  but  occupancy  may 
be  evidenced  by  means  other  than  inclosure  or  cultivation,  for  the 
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same  section  of  the  Code  provides  that  any  use  and  occupation  of 
the  premises  which  are  so  notorious  as  to  attract  the  attention  of 
every  adverse  claimant,  and  so  exclusive  as  to  prevent  actual  oc- 
cupancy by  another,  will  be  sufficient  upon  which  to  found  a  title 
by  prescription.     Whether  or  not  the  cultivation  of  a  turpentine 
farm  upon  a  tract  of  land  is  such  an  occupancy  and  so  notorious 
is  a  question  of  fact,  dependent  upon  the  character  of  acts  relicil 
upon  to  constitute  such  a  possession.     In  determining  this  ques* 
tion,  the  jury  are  to  look  to  what  are  the  visible  signs  of  occa- 
pancy.     In  the  present  case,  according  to  the  evidence,  as  it  is 
disclosed  by  the  record,  it  appears  that  every  pine  tree    upon  the 
tract  of  land  available  for  that  purpose  had  been  boxed  and  worked 
for  turpentine  purposes;  that,  in  the  process  of  boxing,  backing, 
dipping,  scraping,  and  racking  round  the  trees,  there  was  scarcely 
a  day  in  the  year  upon  which  there  was  not  some  servant  of  the 
defendants  actually  employed  upon  this  tract  of  land,  at  work  in 
such  a  manner  as  to  indicate  to  the  most  casual  observer  a  pur- 
pose upon  the  part  of  the  person  iii  possession  to  appropriate  the 
land  to  his  own  exclusive  use,  rather  than  as  indications  of  mere 
predatory  invasions  of  the  property  by  a  casual  trespasser.     Upon 
this  evidence,  the  court  submitted  to  the  jury  the  question   as  to 
whether  such  occupancy  was  so  notorious  as  to  attract  the  atten- 
tion of  every  adverse  claimant,  and  so  exclusive  as  to   prevent 
actual  occupation  by  another;  and  we  think  that  the  evidence  not 
only  justified  the  instruction  of  the  court    upon  that  point,  bat 
justified  a  finding  by  the  jury  of  such  an  occupancy  in  accordance 
with  the  instruction. 

4.  It  appears  from  the  record  in  this  case  that  Williams  &  Oa 
entered  upon  the  premises  in  dispute  under  a  written  lease  from 
Lloyd  Smith,  and  boxed  the  timber  for  turpentine  purposes  under 
such  lease ;  that  thereafter,  without  surrendering  the  property  to 
their  lessor,  they  accepted  a  lease  from  the  plaintififs  in  this  case, 
and  continued  to  work  the  timber  thereafter  under  both  leases 
Upon  this  possession  of  Williams  &  Co.,  claiming  them  as  their 
tenants,  the  plaintiffs  seek  to  found  a  prescription.  We  think 
this  can  not  be  allowed,  for,  Williams  &  Co.  having  entered  un- 
der and  in  subordination  to  the  title  of  Lloyd  Smith,  their  posses, 
sion  was  his  possession  until  a  formal  surrender  by  them  to  him. 
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No  rule  of  law  is  better  settled  than  that  a  tenant  can  not  attorn 
to  a  person  other  than  his  landlord ;  and  it  would  be  a  strange 
anomaly  if  Williains  &  Co.,  entering  under  the  lease  from  Lloyd 
Smith,  could,  by  the  acceptance  of  a  concurrent  lease  from  these 
plaintiffs,  recognize  such  a  claim  of  the  latter  as  to  make  their 
possession  under  such  lease  superior  to  that  of  their  original  lessor. 
We  are  constrained  to  hold,  then,  that,  so  long  as  Williams  &  Co. 
remained  in  possession  without  surrendering  to  the  original  lessor, 
their  possession  was  the  possession  of  such  original  lessor.  It  is, 
in  contemplation  of  law,  in  his  right,  and  inures  to  his  benefit,  and 
to  the  benefit  of  those  who  hold  under  him. 

5.  Upon  the  trial,  the  will  of  Lloyd  Smith  was  offered  in  evi- 
dence, and  was  objected  to  upon  the  ground  that  the  devise  to 
Eliza  J.  Smith,  under  whom  these  defendants  claim,  if  intended  to 
convey  the  property  in  question,  was  void,  because  of  uncertainty. 
This  objection  was  overruled,  and  the  will  admitted.  The  devise, 
it  will  be  observed  from  the  statement  of  the  contents  of  the  will, 
as  it  hereinbefore  appears,  bequeathed  to  Eliza  J.  Smith  the  en. 
tire  estate  of  the  testator,  both  real  and  personal,  during  the  time 
8he  remained  unmarried.  The  testator  undertook  further  to  des- 
cribe the  property,  "  all  of  which  I  now  bequeath  and  can  men- 
tion, is  as  follows  :  One  plantation,  known  as  the  'Lloyd  Smith 
Plantation ' ;  also,  the  plantation  known  as  the  *  Rockmore  Planta- 
tion ' ;  also,  the  Darsey  plantation ;  and  all  other  lands  are  included 
herein  which  I  bequeath  and  devise  as  herein  mentioned,  and  said 
plantations  being  in  the  19th  district  of  Dodge  county.  *  *  *" 
So,  it  will  be  observed  that  he  devised  all  the  property,  both  real 
and  personal,  of  which  he  died  possessed.  The  next  question  is, 
-did  he  die  seized  and  possessed  of  the  premises  in  dispute?  The 
evidence  answers  this  question  in  the  affirmative.  It  is  not  essen- 
tial to  the  validity  of  a  deed  or  grant  that  it  should  describe  with 
absolute  mathematical  precision  each  piece  of  property  intended 
to  be  conveyed.  If  the  conveyance  be  such  as  to  distinguish  the 
property  intended  to  be  conveyed  from  other  property  remaining 
in  the  testator,  general  words  will  suffice.  If  the  intention  of  the 
devise  be  to  convey  all  of  the  property  of  the  testator,  such  gen- 
eral description  will  suffice,  and  extrinsic  evidence  is  admissible 
to  show  such  property  as  was  in  the  testator,  and  such  as  was  nec« 
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essarily  incladed  in  the  general  terms  enaployed  by  him  in  de- 
vising it  At  least,  the  question  of  description  is  one  of  degree 
only  ;  and,  if  the  conveyance  be  of  an  entire  estate,  parol  evidence 
is  admissible  to  ascertain  the  geographical  extent  and  limit  of  the 
property  covered  thereby. 

6.  The  defendants  filed  an  amendment  to  their  answer,  in  the 
nature  of  a  cross  bill,  by  which  they  prayed  that  the  deeds  of  the 
plaintiffs  be  delivered  up  for  cancellation;  and  the  jury  having 
found  in  their  favor,  the  court  decreed  a  cancellation  of  the  deeds 
under  which  the  plaintiffs  claimed  title  to  the  premises  in  dispute- 
Neither  the  plaintiffs  nor  the  defendants  in  this  case  claimed  under 
a  grant  from  the  state,  nor  showed  themselves  in  privity  with  the 
original  grantees.  Both  claimed  by  prescription  only.  The  claim 
of  title  in  the  defendants,  through  Lloyd  Smith,  rested  upon  a 
deed  made  by  James  Graham  to  Lloyd  Smitli  in  the  year  1859, 
and  upon  a  possession  in  Lloyd  Smith  through  Williams  &  Co., 
who  entered  in  subordination  to  his  titla  Before  a  prescriptive 
title  had  ripened  in  favor  of  Lloyd  Smith  and  those  holding  un- 
der him,  this  petition  was  filed.  The  claim  of  title  in  the  plain- 
tiffs rested  upon  a  deed  made  by  Nicholas  Rawlins  to  McVay  k 
Choate,  dated  January  17,  1882,  and  upon*  a  regular  succession  of 
conveyaaces  from  McVay  &  Clioate  to  the  plaintiffs  in  the  present 
case,  supported  by  an  alleged  entry  upon  the  part  of  the  plaintiffs^ 
under  and  by  virtue  of  which,  upon  the  line  between  the  two  lots 
they  constructed  a  small  house,  to  which  we  have  heretofore  re- 
ferred, and  further  supported  by  their  claim  of  possession  through 
Williams  &  Co.,  as  their  tenants.  As  we  have  heretofore  shown, 
a  mevQ  entry,  even  by  the  erection  of  the  house  in  question,  un- 
supported by  an  actual  occupancy  or  possession  thereafter,  was 
not  of  itself  a  sufficient  basis  for  a  prescription.  Upon  the  point  of 
actual  possession,  the  defendants,  from  the  evidence,  seem  to  have 
the  higher  and  better  right.  At  all  events,  the  jury  have  found 
against  the  claim  of  prior  possession  by  the  plaintiffs,  and  in  favor 
of  the  claim  of  prior  possession  upon  the  part  of  the  defendants. 
Neither  the  plaintiffs  nor  the  defendants,  at  the  time  of  the  in- 
stitution of  the  action,  had  either  a  perfect  paper  or  prescriptive 
title,  and  therefore  neither  were,  as  against  the  others,  entitled  to  a 
cancellation  of  the  papers  of  their  adversaries  as  a  cloud  upoa 
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their  title.  Haviag  no  title,  there  could  be  no  cloud  upon  it  It 
may  menace  the  prior  possession,  but,  until  such  a  time  as  the 
prior  possessor  acquires  a  good  prescriptive  title,  ho  can  not,  upon 
the  theory  of  his  possession,  obtain  a  decree  of  cancellation  as 
against  an  outstanding  claim  of  title  in  another  person.  As  to 
what  constitutes  a  cloud  upon  the  title  of  another,  see  Thompson 
V  Iron  Go.  (91  Ga  538,  17  S.  E.  663).  In  the  present  case,  the 
prior  possession  of  the  defendants  was  sufficient  to  protect  them 
against  a  verdict  for  the  plaintiffs,  but  it  gave  to  them  no  right  to 
the  affirmative  relief  prayed  for  in  their  answer.  It  is  one  thing 
to  show  such  a  state  of  facts  as  will  defeat  a  plaintiff^s  right  of  re- 
covery, and  entirely  a  different  thing  to  show  such  a  state  of  facts 
as  would  entitle  a  defendant  himself  to  recover  over  against  the 
plaintiff.  Whether  or  not  the  title  of  the  plaintiffs  can  hereafter 
avail  them  anything  is  not  a  question  now  for  consideration.  We 
only  hold  that,  in  this  proceeding,  the  defendants,  upon  the  prayer 
of  their  cross  bill,  were  not  entitled  to  have  it  canceled. 

7.  Looking  through  the  entire  record  in  this  case,  we  are  fully 
persuaded  that  the  verdict,  upon  the  substantial  merits  of  the  con- 
troversy, was  right  in  so  far  as  it  found  generally  in  favor  of  the 
defendants,  but  we  do  n6t  approve  the  finding  of  the  jury  that  the 
deeds  of  the  plaintiffs  be  delivered  up  for  cancellation.  This 
finding  was  without  evidence  to  support  it,  and  contrary  to  law. 
In  affirming  the  judgment  of  the  court  below,  direction  is  given 
that  the  judgment  denying  the  motion  for  a  new  trial  be  affirmed, 
but  that  the  verdict  and  decree  be  amended  in  accordance  with 
the  view  above  indicated,  with  costs  of  this  writ  of  error  to  be 
taxed  against  the  defendants  in  error. 

Judgment  affirmed,  with  direction. 


NOTB.— TITLE  BY  PRESCRIPTION— ADVERSE  POSSESSION. 

a.  Nature  and  scope  of  title  by  prescription. 

b.  The  statute  of  limitations  in  its  relation  to  adverse  possession. 

c.  Saving  clauses. 

d.  The  rule  as  to  intention  stated. 

e.  Presumptions  arising  from  lapse  of  time  and  notorious  possession. 

f .  Actual  residence  not  necessary. 

g.  Time  required  to  perfect  the  title 
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h.  Can  not  effect  the  title  of  the  governmeDt. 

f.  Continuity  and  priority  of  possession  required. 

].  Constructive  adverse  possession. 

k.  The  doctrine  of  "tacking." 

1.  What  evidentiary  facts  arc  pertinent. 

m.  What  constitutes  color  of  title. 

a.  Nature  and  scope  of  title  by  prescription.— Title  by  prescription  is 
a  right  which  a  possessor  of  land  acquires  by  reason  of  his  adverse  possession 
during  a  psriod  of  time  fixed  by  law,  and  where  it  does  not  originate  in  fraud, 
and  is  under  a  claim  of  right  or  color  of  title.  Prescription  is  a  legal  fiction  to 
quiet  ancient  possession.  It  rests  upon  the  presumption  that  there  was  a  grant* 
which  by  lapse  of  time  (usually  twenty  years),  has  become  lost.  The  presump- 
tion is  rebuttable.  The  doctrine  is  broader  than  that  of  a  statute  of  limita- 
tions, although  based  upon  analogous  principles  of  repose  to  society.  (Ander 
son's  Law  Diet.,  tit.  "  Prescription ;"  citing  Burdell  v.  Blain,  66  Ga.  170; 
Folsom  V.  Freeborn,  13  R.  I.  203  ;  Brookline  v.  Mackintosh,  183  Mass.  226 ; 
Thomas  ▼.  England,  71  Cal.  458  ;  Bozeman  v.  Bozeman,  82  Ala.  891.) 

Title  by  prescription  rests  largely  upon  the  theory  that  no  person  will  submit 
to  a  deprivation  of  his  rights  for  the  period  prescribed  by  the  statute  of  limi- 
tations (usually  twenty  years)  without  making  an  attempt  to  assert  those  right«. 
And  there  is  the  further  presumption  that  the  possession  of  property  for  so 
long  a  period  is  by  virtue  of  some  previous  grant  which  has  been  lost  or  des- 
troyed. (Edson  V.  Munsell,  10  Allen,  Mass.,  568.)  The  term  prescription  is 
most  frequently  applied  to  easements.  But  in  popular  parlance,  it  has  been 
quite  generally  confounded  with  title  by  adverse  possession. 

Foanded  on  public  policy. — The  whole  doctrine  of  prescription  is  founded 
on  public  policy.  It  is  a  matter  of  public  interest  that  title  to  property  should 
not  remain  uncertain  and  in  dispute. 

These  prescriptive  rights  indelibly  impi-ess  themselves  upon  every  title  ob 
tained  by  adverse  possession,  and  the  idea  of  adverse  possession  is,  on  the  other 
hand,  indelibly  impressed  with  the  notion  of  some  set  limit,  such  as  is  imposed 
by  the  recitals  of  the  various  statutes  of  limitations.  I  am  far  from  asserting  that 
adverse  possession,  title  by  prescription,  and  the  statute  of  limitations  are  or- 
dinate topics.  On  the  contrary,  I  am  fully  aware  of  their  very  divergent 
meaning  and  attributes.  But  I  do  assert  that  in  any  well  digested  conception 
of  adverse  possession,  we  ioslinctively  associate  the  period  of  limitation  and 
the  nature  and  scope  of  the  prescriptive  right  with  the  term  '*  adverse  posses- 
sion." The  three,  in  their  entirety,  comprise  our  matured  and  full  blown 
theory  of  what  adverse  possession  is,  and  of  the  legal  conceptions  upon  which 
it  is  grounded. 

b.  The  statnte  of  limitations  In  its  relation  to  adverse  possession.— 
The  statute  of  limitations  is  highly  favored  under  all  judicial  systems,  as  a 
statute  intended  to  quiet  controversy,  settle  titles,  and  extinguish  fraud.  Such 
statutes  are  eminently  and  emphatically  "statutes  of  repose,"  and  have  been 
adopted  with  substantial  uniformity  by  all  our  states.  They  impose  diligence 
on,  and  vigilance  in  him  who  Is  entitled  to  bring  an  action.    But  for  its  bene- 
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Hcial  functions  the  courts  would  be  vexed  with  endless  litigation  over  mori- 
bund claims  and  Silurian  titles,  that  would  subvert  all  elements  of  value  in  real 
property.  The  principle  that  they  embody  was  of  slow  gestation  in  the  En- 
glish law,  but  its  obvious  advantages  became  widely  recognized,  and  both  the 
English  ani  American  courts  are  fully  committed  to  thti  priuciples  involved 
in  such  enactments.  (La  Frombois  v.  Jackson,  8  Cow.  589  ;  Reformed  Church 
V.  Schoolcraft.  65 N.Y.  134  ;  Bell  v.  Morrison,  1  Pet.,  U.  S.,  860;  United  States 
V.  Wiley,  11  Wall.  508,  513;  Spring  v.  Gray,  5 Mass.,  C.  C,  523;  Phillip  v. 
Pope,  10  B.  Monr.,  Ky.,  16i  ;  McCarthy  v.  Wliite,  31  Cal.  495;  Dickeuson  v. 
McCamy,  5  Ga.  586  ;  Gauticr  v.  Franklin,  1  Tex.  732  ;  Gorman  v.  Judge  of 
Newago  Circuit,  27  Mich.  13d»)  In  brief,  they  are  not  to  be  evaded  by  con- 
struction, United  States  v.  Wilder  (18  Wall.  251)  and  courts  are  not  bound  to 
give  them  that  construction  which  will  operate  more  prejudicially  to  those 
whose  remedies  and  rights  are  to  be  forfeited  by  them,  but  rather  in  favor  of 
the  right  which  in  all  cases  is  imperiled.  (Blder  v.  Bradley,  2  Snoed,  Tenn., 
247.) 

c.  Savtiig  elaoses. — Statute?  of  limitations  usually  contain  saving  clauses 
in  favor  of  persons  under  any  disability,  such  as  coverture,  infancy,  lunacy, 
and  the  like,  and  the  time  of  the  statute  does  not  nm  during  the  continuance 
of  the  disability.  As  a  general  rule,  such  saving  clauses  apply  only  to  cases 
where  the  disability  existed  at  the  tim3  when  ouster  occurred,  or  adverse  pos- 
session commenced,  and  the  right  of  action  accrued.  (Mercer  v.  Seldon,  1 
How.  U.  8.  37  ;  17  Peters.  61 ;  Lewis  v.  Birksdale,  2  Breck.  Marsh.  436  ;  Wal- 
den  V.  Gratz,  1  Wiieat.  292 ;  Roberts  v.  Moore,  9  Am.  Law  Reg.  26  ;  Hayman 
V.  Keally,  3  Cranch's  C.  C.  335  ;  Seawell  v.  Bunch,  6  Jones's  Law,  197  ;  Tracy 
V.  Atherton,  36  Vt.  503 ;  Reimer  v.  Stubsr,  20  Pa.  St.  458 ;  Stephens  v. 
McCormick,  5  Bush,  Ky.,  181). 

d.  The  rale  as  to  inteation  stated.— One  who  by  mistake  occupies  for 
twenty  years  or  more  land  not  covered  by  his  deed,  with  no  intention  to  claim 
title  beyond  his  actual  boundary,  wherever  that  may  be,  does  not,  therefore, 
acquire  title  by  adverse  possession  to  1  md  bsyoni  the  true  line.  (Brown  v. 
Gay,  8  Me.  136  ;  Ross  v.  Gould.  5  id.  204;  Lincoln  v.  Edgecomb,  81  id.  345; 
Worcester  v.  Lord,  58  id.  263;  96  Am.  Dec.  456: ;  Dow  v.  McKinney,  64  Me. 
138.) 

We  are  aware  that  the  soundness  of  this  doctrine  has  been  questioned.  It 
has  been  said  that  the  p  )ssession  is  not  the  less  adverse  because  the  person 
possessed  intontionnlly,  though  innocently,  and  the  further  objection  has  been 
made  that  it  introduces  a  new  principle,  by  means  of  which  the  stable  evidence 
of  visible  possession  under  a  claim  of  right  is  complicated  with  an  inquiry  in- 
to the  invisible  motives  and  intentions  of  the  occupant.  (French  v.  Pearce,  8 
Conn.  439;  21  Am.  Dec.  680  ;  Wood,  Lim.  Act,  sec.  363,  and  authorities  cited.) 

e.  Presamptions  arising  from  lapse  of  time  and  notorioas  possession. 
The  postulate  we  are  called  upon  to  support  is  this:  Where  the  evidence  dis- 
closes that  proprietary  rights  and  privileges  have  been  exercised  without  ob- 
jection or  demurrer  for  a  long  period  of  time  (usually  twenty  years),  there  is  a 
legal  presumption  that  such  rights  repose  .  upon  grant,  devise  or  license,  and 
are  of  lawful  origin,  a  ad  the  law  will  presume  a  conveyance  from  lapse  of 
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time  (Field  v.  Browu,  24  Gratt.,  Va..  74;  Brown  v.  McKinney,  9  Watts,  Pa., 
5«5;  Valentlae  v.  Piper.  33  Pick.,  M'lss.,  85;  Jackson  ▼.  McCall.  10  Johns..  N. 
Y..  877;  Pitziiugli  v.  Croghaa,  3  J.  J.  Marsh,  45i9;  Rooker  v.  Perkins,  14  Wis. 
79;  Froat  v.  Brown,  2  B^y.  US;  Marr  v.  Gilliam,  I  Coldw.  488;  Grimei  v.  Bis- 
trop,  26  Tex.  310;  Taylor  v.  Watkina.  id.  683;  Rhodes  ▼.  Whitehead,  27  id.- 
804;  Tinkham  v.  Arnold,  8  Me.  12);  Brattle  Square  Church  Props,  v.  Bullard, 
2  Met.,  Mass.,  863).  as  a  deed  (Hepburn  v.  Auld,  9  U.  S.  5  Cranch,  262;  8  L. 
ed.  96;  Weatherhead  v.  Baskerville,  92  U.  S.,  11  How.  329;  13  L.  ed.  717; 
Townsend  v.  Downer,  3i  Vt.  183);  Newman  v.  Studley.  5  Mo.  291;  Blair  v. 
Marks,  27  id.  679;  Chiles  v.  Conley,  2  Daua.  22),  or  a  lease  (Sellick  v.  Starr, 
0  Vt.  26S),  and  title  to  property  generally  from  possession,  (Birmingham  v. 
Anderson,  40  Pa.  50  h  Youngm-in  v.  Linn,  5'^  id.  418;  Duke  v.  Thompson.  15 
Ohio,  85;  Society  Prop.  Gosp.  v.  Young,  2  N.  H.  810;  Cambridge  v.  Lexing- 
ton, 17  Pick.  222;  Fritz  v.  Brandon,  78  Pa.  842;  Jackson  v.  McCall.  10  Johns., 
N.  Y..  877;  Casey  v.  Inclees.  1  Gill.  430;  Berthelemy  v.  Johnson,  3  B..Monr., 
Ky.,  90;McCorry  v.  King.  3  Humph.  287;  Hoey  v.  Purman.  \  Pa.  295;  Jack 
son  V.  Moore.  18  Johns.,  N.  Y..  516;  Alexander  v.  Walter,  8  Gill,  N.  Y.,  289: 
Lenior  V.  Rainey,  15  Ala.  667;  McCall  v.  Doe,  17  id.  583;  Sparks  v.  Rawls; 
id.  211;  Wilson  v.  Glenn,  68  id.  883;  Hanford  v.  Fitch,  41  Conn.  486;  Crow 
y.  Marshall,  15  Mo.  499;  ColWn  v.  Warford,  20  Md.  858;  Frantz  v.  Ireland,  66 
Barb.,  N.Y..  886.) 

Independently  of  positive  statute  law,  such  a  possession  affords  a  violent  pre* 
sumption  that  the  claimants  to  the  land  acquiesce  in  the  claim  of  the  possessor, 
or  that  they  forbear  for  some  substantial  reason  to  controvert  his  claim  or  to 
dirturb  him  in  his  quiet  enjoyment.  Secret  possession  will  not  do,  as  publicity 
and  notoriety  are  necessary  as  evidence  of  notice,  and  to  put  adverse  claimants 
upon  inquiry.  Mere  casual  occupation  is  not  sufficient,  but  adverse  and  con- 
tinuous possession  is.    (Armstrong  v.  Morrell,  14  Wall.  145.) 

f.  Actual  residence  not  necessary,  but  the  occupancy  must  be  open  and 
notorious.  Actual  residence  of  the  claimant  on  the  land  is  not  usually  deemed 
necessary  to  constitute  an  adverse  possession,  but  it  is  required  by  statute  in 
some  of  the  states.  But  in  every  case  the  occupation  must  be  open  and  notori- 
ous, showing  an  intention  to  claim  ownership.  It  should  be  of  such  a  charac- 
terise defiant  and  assertive — that  the  true  owner  may  be  supposed  to  have 
knowledge  of  it.  (Thompson  Sch.  Dis.  v.  Lynch,  33  Conn.  330;  Benge  v. 
Creagh,2l  Ala.  151;  Ellicott  v.  Pearl,  35  N.  S.  412;Faught  v.  HoUoway,  50 
Me.  24.) 

Possession  must  be  continuous,  but  is  not  broken  by  the  death  of  the  pos- 
sessor. 

g.  Time  required  to  perfect  the  title.  As  to  the  length  of  possession 
which  the  plaintiff  must  snow  in  order  to  sustain  his  title,  the  statutes  of  the 
several  states  differ.  In  most  of  them  advi^rse  possession,  to  give  the  right  of 
action  against  the  holder  of  the  legal  title,  must  have  continued  for  twenty 
years.  (Jackson  v.  Oltz,  8  Wend.,  N.  Y.,  440;  Holtzapple  v.  Phillibaum,  4 
Wash.  0.  C.  356;  Carroll  v.  Mays.  8  Dana.  178;  Chiles  v.  Conley,  9  id.  885; 
Cannon  V.  Phillips,  3  Sneed,  211;  Abel  v.  Hutte,  8  Rich.  42.)  This  limit  ex- 
pands to  twenty-five  years  in  Michigan,  while  under  the  Texas  statutes  it  Ie 
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Imt  two  yean.  As  the  period  is  determined  by  statutes,  which  arc  liable  to 
chaoge,  it  will  not  be  adraatageous  to  attempt  to  give  the  times  fixed  in  the 
several  states.  The  computation  of  the  time  begins  when  the  invasion  of  the 
owner's  right  begins.  (Branch  v.  Doane,  17  Conn.  402;  &  c.  18  id.  238;  Crosby 
V.  Bessey,  49  Me.  648;  Polly  v.  McCall,  87  Ala.  29.)  But  no  length  of  enjoy- 
ment short  of  the  term  of  prescription  gains  any  right  or  raises  any  presumption 
in  favor  of  the  user.  (Campbell  v.  Smith,  8  Halst.,  N.  J.,  140;  Gilam  v.  Til- 
ton,  6  N.  H.  281;  Haight  v.  Price,  21  K.  Y.  241;  Lawton  v.  Rivera,  2  McCord» 
S.  C,  445;  Sherwood  v.  Vliet,  20  Wis.  441;  Coe  v.  WolcotUville  Manf.  Co.  85 
Conn.  176;  Hastings  V.  Merriam,  117  Mass.  245.) 

h.  Can  not  affect  the  title  of  the  gOYernment.  While  legal  title  may 
be  lost  by  the  true  owner,  and  be  acquired  by  any  one  holding  adversely  for 
twenty  years,  (Oakwood  v.  Baker,  128  N.  Y.  16)  yet,  where  the  legal  title  is  in 
the  United  States,  the  statute  of  limitations  raises  no  bar  to  the  action.  Mere 
possession  of  the  land,  though  open,  exclusive  and  uninterrupted,  for  the  period 
mentioned,  creates  no  impediment  to  a  recovery  by  the  government  and,  of 
course,  none  to  a  recovery  by  one  who,  within  that  period,  receives  its  convey- 
ance.   (Burgess  v.  Gray,  16  How.  48;  Doe  v.  Johnston,  92  U.  S.  348.) 

And  through  analogous  principles  the  title  to  a  public  highway  can  not  be  ac- 
quired by  adverse  possession.  (Dillon,  Municipal  Corp.  par.  580;  1  Am.  & 
Eng.  Enc.  of  L.  297.)  In  New  York  adverse  possession  to  bar  the  people 
must  continue  forty  years.  (La  Frombolse  v.  Jackson,  8  Cow.  689,  18  Am. 
Dec.  468;  People  v.  Clark,  10  Barb.,  N.  Y.,  120.) 

i.  Continaity  and  priority  of  posseasion  reqaired.  If  the  continuity 
of  possession  be  broken,  either  by  fraud  or  a  wrongful  entry,  the  protection 
given  by  the  statute  is  lost.  (Francisco  v.  Fulde,  87  Cal.  349.)  There  must 
not  be  a  break  of  title  between  successive  holders.  (Thompson  v.  Kauffeit, 
110  Pa.  St.  209.)  If  within  the  period  of  limiUtions  the  premises  have  been 
abandoned  by  the  tenant,  or  by  those  holding  under  him,  or  under  whom  he 
claims,  the  tenant  can  not  maintain  his  defense  under  the  statute.  Pollings- 
worth  V.  Sherman  (81  Ya.  668)  and  if  his  occupation  has  been  interrupted  in 
any  way  within  twenty  years  there  can  be  no  title.  (Stillwell  v.  Foster,  80  Me. 
888.) 

The  adverse  possessor  must  not  yield  nor  surrender  his  possession  under  the 
pressure  of  any  legal  procedure  instituted  to  oust  him,  which  he  can  success- 
fully resist,  and  if  he  does  so,  and  an  entry  adverse  to  him  is  made,  the  contin- 
uity of  his  possession  will  be  broken. 

].  Congtrnctiye  adrerae  posseasion.— A  constructive  adverse  possession 
will  extend  over  the  whole  of  the  tract  included  in  the  color  of  title,  though 
but  part  be  actually  occupied.  (Woods  v.  Banks,  14  N.  H.  101  ;  Jackson  v. 
Camp,  1  Cow.  605  ;  Munro  v.  Merchant,  28  N.  Y.,  1  Tiff.,  9  ;  Thompson  v. 
Cragg,  94  Tex.  682  ;  Schultsv.  Lindell,  80  Mo.  810  ;  Hinchman  v.  Whetstone, 
28  111.  186  ;Prescott  v.  Nevers,  4  Mason,  880.)  But  where  a  large  tract  of 
land,  covered  by  the  color  of  title,  is  divided  into  lots,  the  adverse  possession 
of  one  lot  will  not  extend  over  the  others.  ( Jackson  v.  Woodruff,  1  Cow.  277 ; 
People  V.  Livingston,  8  Barb.  258  ;  but  see  remarks  of  Whitbhbad,  J.,  in  Den 
▼.  Hunt,  20  N.  J.  L.  487.) 
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k.  The  doctrine  of  "  tacklngr."— Where  several  persons  enter  on  lam^  in 
succession,  the  several  possessions  can  not  be  regarded  as  making  a  continuous 
possession  without  the  presence  of  ''privity  in  their  estates."  This  is  regarded 
as  indispensable  to  authorize  several  successive  owners  to  tack  together  the 
whole  period  of  the  adverse  possession  of  all.  The  "  privity"  mentioned,  ex- 
ists between  two  successive  adverse  holders,  when  the  latter  takes  under  the 
earlier,  as  in  case  of  descent,  will,  grant,  or  voluntary  conveyance.  (Sherin  v. 
Brackett,  36  Minn.  152  ;  Hollingsworth  v.  Sherman,  supra,) 

To  make  the  possession  of  several  successive  occupants  a  continuous  adverse 
possession  a  privity  of  estate  must  be  shown  between  such  occupants.  (Potts 
▼.  Gilbert,  3  Wash.  C.  C.  475  ;  Shuffleton  v.  Nelson,  3  Sawy.  540  ;  Doe  v. 
Campbell.  10  Johns.  475 ;  Wood  Lim.  Act,  sec.  271  ;  Sawyer  v.  Kendall,  10 
Cush.  241  ;  Angell  Limitations,  sec.  418,  and  cases  there  cited  ;  Sedgw.  &.  W. 
Trial  of  Title  to  Lands,  sees.  745,  746,  and  cases  cited.) 

1.  What  eyidentiary  facts  are  pertinent.  The  payment  of  taxes  may 
be  shown  in  support  of  adverse  possession  and  such  payment,  while  in  no 
sense  conclusive,  is  "  powerful  evidence"  of  a  claim  of  right  (Ewing  v.  Bur- 
nett, 86  U.  S.  41,  54  ;  Parrar  v.  Fessenden,  39  N.  H.  268  ;  Paine  v.  Hutchings, 
49  Yt.  314  ;  Cornelius  v.  Gibarson,  25  N.  J.  L.  8J),  or  it  may  be  shown  by  the 
acts  and  declarations  of  the  parties  such  as  visible  and  substantial  inclosure, 
the  erection  of  buildings,  digging  a  well,  and  other  outward  indications  of 
proprietorship.  (Ewing  v.  Bernett,  36  U.  8.  58  ;  Dibble  v.  Rogers,  13  Wend. 
586.) 

m.  What  constitntes  color  of  title.  In  Brooks  v.  Bruyan  (85  III.  393). 
in  an  action  of  ejectment,  where  the  defense  was  adverse  possession  under  the 
statute  of  limitations,  with  color  of  title,  the  court,  by  Bbckwith,  J.,  said  : 
"Any  instrument  having  a  grantor  and  grantee,  and  containing  a  description 
of  the  lands  intended  to  be  conveyed,  and  apt  words  for  their  conveyance, 
give  color  of  title  to  the  lands  described.  The  law  presumes  that  all  men  act 
in  good  faith,  until  there  is  some  evidence  to  the  contrary  ;  and  in  the  absence 
of  evidence,  color  of  title  is  presumed  to  have  been  so  acquired."  Its  strength 
or  weakness  is  no  moment.     ( Wright  v.  Matteson.  18  How.  56. ) 

Color  of  title  may  be  founded  upon  a  judgment  or  decree  of  court  or  upon  a 
written  instrument,  as  a  deed  of  conveyance,  which,  if  good  in  form,  and  duly 
executed,  and  professes  to  convey  the  title  to  lands,  gives  the  grantee  color  of 
title,  whether  in  fact  it  gives  a  good  title  or  not.  ( Edgerton  v.  Bird.  6  Wis. 
527  ;  Brooks  v.  Bruyan,  85  111.  894  ;  Hodges  v.  Eddy,  38  Vt.  327  ;  3  Washb. 
Real  Prop.  138.) 

Not  necessarily  founded  on  a  written  instrument.  I  wish  in  this  connection 
to  italicize  one  fact  that  has  proved  a  rock  of  offense  to  many  of  my  predeces- 
sors. Too  frequently  they  leave  the  student  under  the  inapression  that  some 
written  instrument  is  necessary  to  constitute  color  of  title.  In  the  vast  ma- 
jority of  instances  reliance  is  placed  upon  some  document.  But,  color  of  title 
may  rest  upon  a  parol  gift  accompanied  by  possession  and  a  survey  and  plat. 
Or  it  may  rest  upon  open  and  notorious  acts  showing  the  extent  of  the  boun- 
daries of  the  land  claimed,  and  indicating  an  intention  to  regard  the  occupant 
as  the  owner  by  such  unequivocal  acts  as  would  create  an  estoppel.    (See 
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Atkinaod  v.  Patterson,  46  Vt.  750  ;  Rannels  v.  Rannels,  53  Mo.  108  ;  Cooper 
V.  Ord,  60  id.  420. ) 

It  is  settled  law,  quite  beyond  the  reach  of  legal  controYersy,  that  one  en- 
tering upon  real  esttite  as  donee  under  a  parol  gift  claiming  ownership,  and 
asserting  such  claim  for  a  period  of  twenty  years,  during  which  time  his  oc* 
cupancy  is  open,  exclusive,  adverse,  and  uninterrupted,  will  be  considered  to 
have  a  perfect  title.  ( Pope  ▼.  Henry,  34  Yt.  560  ;  Duff  v.  Learey,  146  Mass. 
083  ;  Comlns  ▼.  Comins,  31  Conn.  413 ;  International  Bank  v.  Fife,  95  Mo. 
118. ) 

Generally  a  question  of  law  for  the  court  to  decide.  What  constitutes  color 
of  title  is  solely  a  question  of  law  for  the  court,  but  if  this  question  is  so  im- 
plicated with  the  cognate  question  good  faith,  it  may  become  a  question  to  be 
submitted  to  the  jury. 
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Distribution  of  personalty — Ancestral  property — Intes- 
tate  SUCCESSION. 

Where  statutory  enactments  provide  that  in  case  an  intestate  die  without  leav- 
ing certain  relatives,  the  inheritance,  if  it  came  to  the  intestate  by  gift, 
devise,  or  descent  from  the  paternal  line,  shall  go  to  the  next  of  kin  on 
the  paternal  side,  an  intention  is  evidenced  on  the  part  of  the  legislature  to 
include  all  such  property  as  came  to  the  decedent  by  bequest,  and  that  an- 
cestral property  of  that  description  should  go  to  the  relatives  on  the  pa- 
ternal side,  as  though  the  term  "  bequest"  had  been  grouped  with  the 
words,  "  gift,  devise,  or  descent." 

When  personal  property  has  reached  the  point  where  the  law  undertakes  to 
divide  it  amdog  the  persons  entitled  to  it,  it  shall  be  divided  in  the  same 
manner  and  into  the  same  parts,  and  to  the  same  persons  that  real  estate 
is  divided  when  it  descends. 

Personal  property  like  real  estate  in  order  to  retain  its  ancestral  character  must 
remain  and  descend  in  specie.  It  must  be  the  same  thing  that  came  from 
the  ancestor;  the  same  parcel  of  real  estate;  the  same  article  of  personal 
property.  If  real  estate  which  descends  to  the  heir  be  exchanged  for  other 
real  estate  or  sold,  and  its  proceeds  invested  in  other  real  estate,  the  newly 
acquired  realty  loses  its  ancestral  quality,  and  the  same  rule  applies  with 
equal,  if  not  greater  force,  to  personal  property. 

Appeal  from  a  judgment  of  the  Circuit  Court,  entered  at  a 
term  held  in  and  for  the  county  of  Montgomery. 
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Orane  Jb  Anderson  and   Thomas  A  Whitting'on,  for  appellants. 
Brush  Jk  Snyder^  for  appellea 

LoTZ,  J. — The  appellant,  Mary  A.  Rountree,  as  administratrix 
of  the  estate  of  Mary  D.  Gilkey,  deceased,  filed  her  petition  in 
the  Montgomery  Circuit  Court,  and  asked  the  court  to  order  a 
distribution  of  certain  moneys  in  her  hands  to  the  persons  law- 
fully entitled  thereto.*  A  day  for  the  hearing  of  such  petition 
was  fixed,  and  notice  thereof  duly  issued.  The  appellee,  Essie 
Fursel,  appeared,  and  filed  an  answer,  claiming  to  be  entitled  to 
a  distributive  share  of  said  estate.  The  court  tried  the  iasues, 
and  made  a  special  finding  of  the  facts,  and  stated  conclusions  of 
law  thereon.  The  facts  as  found  are  substantially  as  follows : 
Daniel  Gilkey  died,  testate,  in  Montgomery  county,  Ind.,  the 
20th  day  of  April,  1884.  By  the  terms  of  his  will,  he  made  cer- 
tain specific  bequests,  and  the  residue  of  his  property  he  devised 
and  bequeathed  to  his  daughter,  Mary  D.  Gilkey,  his  only  child 
William  P.  Herron  became  the  executor  of  the  will,  and,  as  such 
executor,  he  settled  the  estate  in  accordance  with  the  terms  of 
said  will,  and  was  discharged  from  the  trust  June  25,  1886.  Mary 
D.  Gilkey,  the  residuary  devisee  and  legatee,  was  a  minor,  nine 
years  of  age,  when  Daniel  Gilkey  died.  Samuel  W.  Austin  was 
appointed  and  became  her  guardian  May  8,  1884.  As  such 
guardian,  Austin  received  of  Herron,  executor,  personal  property 
of  the  ostensible  value  of  $25,229.8(5.  Of  this  sum,  $10,009 
consisted  of  notes,  accounts,  judgments,  and  cash;  $7,000  of 
seventy  shares  of  the  capital  stock  of  the  First  Katipnal  Bank  of 
Orawfordsville,  Ind.,  at  its  face  value,  and  $10,500  at  its  appraised 
value ;  $4,700,  of  four  per  cent  United  States  government  bonds ; 
$20,  of  four  shares  of  the  capital  stock  of  the  Montgomery 
County  Union  Agricultural  Society,  of  the  face  value  of  $25 
per  share.  Some  of  the  notes,  accounts,  and  judgments  were 
worthless,  and  the  probable  value  of  the  whole  personal  estate  re- 
ceived by  the  guardian  was  about  $21,000  or  $22,000.  Daniel 
Gilkey,  at  his  death,  owned  real  estate  in  Montgomery  county, 
Ind.,  of  the  probable  value  of  $15,000,  which,  by  the  terms  of 
his  will,  went  to  Mary  D.  Gilkey,  and  she  died  the  owner  thereof, 
by  virtue  of  the  devise.     The  guardian  of  Mary  D.  Gilkey,  prior 
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to  her  death,  collected  all  tbe  notes,  aocoants,  claims,  demands, 
oad  choses  in  action  which  he  had  received  from  Herron,  execu- 
tor, except  a  few  worthless  and  uncollectible  claims,  which  were 
•of  no  value.  During  the  existence  of  the  guardianship,  the 
guardian,  as  such,  collected  and  received  large  sums  of  monej,  as 
interest,  the  exact  amount  of  which  is  unknown.  He  collected 
as  dividends  on  bank  stock  large  sums  of  monej.  He  collected 
large  sums  of  money  as  interest  on  United  States  bonds,  and  he 
sold  the  United  States  bonds  for  $5,922,  of  which  sum  $1,220 
was  premium,  the  amount  received  in  excess  of  the  face  value  of 
the  bonds.  He  collected  and  received,  as  cash  rents  from  the  real 
estate,  about  $6,000.  He  sold  wheat,  corn,  hay,  and  other  per 
■sonal  property  raised  on  or  taken  from  the  real  estate,  and 
realized  from  such  sales  a  large  sum  of  money.  He  collected 
and  received  in  cash  from  other  sources  about  $19,600.  The 
money  received  by  Austin,  as  guardian,  which  was  not  received 
by  him  from  Herron,  executor,  was  money  derived  from  the  in- 
come of  the  estate  of  Mary  D.  G-ilkey,  his  ward,  and  the  per- 
gonal estate  received  from  the  executor.  Samuel  W.  Austin 
kept  an  account  of  his  receipts  and  expenditures  as  guardian 
in  the  First  National  Bank  of  Crawfordsville,  Ind.,  in  the 
name  of  his  ward,  Mary  D.  Gilkey.  In  this  account,  Mary 
D.  Gilkey  was  credited  with  all  sums  received  by  her  guardian, 
^and  was  charged  with  all  sums  expended  on  her  account,  and 
with  loans  made  by  him  out  of  her  funds.  The  money  so  col- 
lected and  received  by  Austin  as  guardian  was  commingled,  and 
no  separate  account  or  memorandum  was  kept  by  which  one  part 
could  be  identified  from  the  other.  Much  of  it  was  reinvested  in 
new  loans,  to  different  parties,  and  new  notes  and  obligations 
taken  therefor,  in  the  name  of  said  guardian,  from  other  pei^ons 
than  those  who  were  originally  indebted  to  the  estate.  Out  of  the 
moneys  so  collected  and  received,  the  expenses  of  the  care,  edu- 
cation, and  support  of  the  ward  and  of  the  guardianship,  the 
taxes  of  the  real  and  personal  estate  of  the  ward,  and  various  costs 
and  expenses  were  paid.  Mary  D.  Gilkey  died  in  Montgomery 
county,  Ind.,  August  2,  1892,  intestate,  and  under  the  age  of 
twenty-one  years.     September  17,  1892,  Austin  made  his  final 

settlement  as  guardian,  and  paid  into  court,  as   the  balance  of 
Vol.  1-81 
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funds  in  his  hands,  the  sum  of  $7,744.14  in  cash,  and  turned  over 
notes  to  the  court  to  the  amount  of  $6,011,  and  also  turned  over 
to  the  court  the  seventy  shares  of  the  capital  stock  of  the  First 
National  Bank  of  Crawfordsville,  Ind.,of  the  face  value  of  $7,* 
000,  and  the  four  shares  of  stock  of   the  Montgomery   County 
Union  Agricultural  Society,  of  the  value  of  $20.     The  personal 
property  and  assets,  turned  over  by  the  said  Samuel  W.  Austin, 
as  guardian,  in  his  final  settlement,  were  less  in  amount  and  value 
than  came  into  his  hands  from  said  William  P.  Herron,  executor, 
and  the  expenditures  of  the  guardian,  allowed  by   the  court,  ex* 
ceeded  the  income,  rents,  dividends,  and  interest  received  by  him 
from  the  real  and  pereonal  estate  of  Mary  D.  Gil  key.     The  costs 
and  expenses  of  the  trust  were  greater  than  the  income  therefrom. 
Mary  D.  Gilkey  died  without  issue,  and  left  surviving  her  neither 
father  nor  mother,  brothers  nor  sisters,  nor  their  descendants,  but 
left,  surviving  her,  a  sister  of  Daniel   Gilkey,   deceased,  and  a 
number  of  descendant  of  his  deceased  brothers  and  sisters.    Julia 
Gilkey,  the  mother  of  said   Mary  D.  Gilkey,  died  in  November, 
1876.     The  appellee,  Essie  Pursel,  is  the  daughter  of  a  deceased 
sister  of  John  Gilkey,  and  is  the  owner,  in  her  own  right  and  by 
assignment,  of  the  interest  of  all  the  heirs  on  the  mother's  side  iri' 
the  estate  of  Mary  D.  Gilkey.     Mary  A.  Rountree,  as  the  admin- 
istratrix, asked  an  order  of  court  authorizing  and  directing  her  to- 
distribute  among  the  parties  entitled  thereto,  the  sum  of  $9,000,. 
derived   from   the   cash   and    assets  turned   over  by  Austin,  as 
guardian,  not  including  the  bank  stock  or  the  stock  of  the  agri- 
cultural association,  or  any  part  of  either.     The  heira  of  the  pater- 
nal line  claim  that  they  are  entitled  to  the  whole  of  this  sum,  and 
that  the  heirs  of  the  maternal  line  have  no  right  to  share  in  the 
distribution.     On  the  other   hand,  Essie  Pursel  claims  that  the 
heirs  of  the  maternal  line  are  entitled  to  take  one-half  the  sum, 
and  that  she,  as  heir  and  as  assignee  of  the  interests  of  all  the  .other 
heirs  of  the  maternal  line,    is   entitled   to  that  half.    The   court 
below,   in   its  conclusions  of    law,  decided   in   favor   of    Essie- 
Pursel,  and  rendered  judgment  accordingly.     The  appellants  in- 
sist that  the  court  erred  in  its  conclusions  of  law. 

The  controversy  in  this  case  arises  upon  the  construction  of  the- 
statutes  regulating  the  descent  and  distribution  of  estates  of  de* 
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ceased  persons,  and  particularly  of  the  first  subdivision  of  section 
6  of  the  act  approved  ^May  14,  1852,  being  section  2626,  Burns's 
Rev.  St.  1894  (section  2471,  Rev.  St  1881).  That  act  is  entitled 
^' An  act  regulating  descents  and  apportionment  of  estates*';  the 
first  five  sections  being  sections  2622-2626,  Burus's  Rev.  St. 
1894  (sections  2467-2471,  Rev.  St  1881),  and  are  as  follows: 

"  Section  1.  The  real  and  persoijal  property  of  any  person 
dying  intestate  shall  descend  to  his  or  her  children  in  equal  pro- 
portions; and  posthumous  children  shall  inherit  equally  with 
those  born  before  the  death  of  the  ancestor. 

'^Sec.  2.  If  any  children  of  such  intestate  shall  have  died  in- 
testate, leaving  a  child  or  children,  such  child  or  children  shall 
inherit  the  share  which  would  have  descended  to  the  father  or 
mother;  and  grandchildren  or  more  remote  descendants  and  all 
other  relatives  of  the  intestate,  whether  lineal  or  collateral,  shall 
inherit  by  the  same  rule  ;  provided,  that  if  the  intestate  sliall  have 
left,  at  his  death,  grandchildren  only  alive,  they  shall  inherit 
equally. 

*^  Sea  3.  If  any  intestate  shall  die  without  lawful  issue  or  their 
descendants  alive,  one-half  of  the  estate  shall  go  to  the  father  and 
mother  of  such  intestate  as  joint  tenants,  or,  if  either  be  dead,  to 
the  survivor,  and  the  other  half  to  the  brothers  and  sisters,  and 
to  the  descendants  of  such  as  are  dead,  as  tenants  in  common. 

"  Sec.  4.  If  there  be  neither  father  nor  mother,  the  brothers  and 
sisters  of  the  intestate  living,  and  the  descendants  of  such  as  are 
now  dead,  shall  take  the  inheritance  as  tenants  in  common.  If 
there  be  no  brothers  or  sisters  of  the  intestate  or  their  descend- 
ants, the  father  and  mother  shall  take  the  inheriti\nce  as  joint 
tenants ;  and  if  either  be  dead  the  other  shall  take  the  estate. 

"Sec.  5.  If  there  be  no  person  entitled  to  take  the  inheritance 
according  to  the  preceding  rules,  it  shall  descend  in  the  follow- 
ing order :  First  If  the  inheritance  came  to  the  intestate  by  gift, 
devise  or  descent  from  the  paternal  line,  it  shall  go  to  the  pater- 
nal grandfather  and  grandmother  as  joint  tenants,  and  to  the  sur* 
vivor  of  them ;  if  neither  of  them  be  living,  it  shall  go  to  the 
uncles  and  aunts  in  the  paternal  line  and  their  descendants,  if  any 
of  them  be  dead  ;  and  if  no  such  relatives  be  living,  it  shall  go  to 
the  next  of  kin,  in  equal  degree  of  consanguinity  among  the  pa- 
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ternal  kindred;  and  if  there  be  none  of  the  paternal  kindred  en- 
titled to  take  the  inheritance  as  above  provided,  it  shall  go  to  the 
maternal  kindred  in  the  same  order.  Second.  If  the  inheritance 
came  to  the  intestate  by  gift,  devise  or  descent  from  the  maternal 
line,  it  shall  go  to  the  maternal  kindred  in  the  same  order,  and  if 
there  be  none  of  the  maternal  kindred  entitled  to  take  the  inheri- 
tiince  it  shall  go  to  the  paternal  kindred  in  the  same  order.  Third. 
If  the  estate  came  to  the  intestat.e  otherwise  than  by  gift,  devise 
or  descent  it  shall  be  divided  into  two  equal  parts,  one  of  which 
shall  go  to  the  paternal  and  the  other  to  the  maternal  kindred  in 
the  order  above  described;  and  on  the  failure  of  eitlier  line,  tlie 
other  shall  take  the  whole.'* 

It  is  conceded  that  the  property  sought  to  be  distributed  did 
not  come  to  Mary  D.  Gilkey  by  descent,  but  through  the  will  of 
her  father.  The  appellant  contends  that  the  property  came  to 
Mary  by  either  gift  or  devise,  ai»d  that  the  persons  to  whom  it 
should  be  distributed  must  be  determined  by  the  same  rule  as  ap- 
plies to  real  estate  under  the  same  circumstances.  The  appellee 
insists  that  the  pro{)erty  did  not  come  to  Mary  either  by  gift  or 
devise;  that,  if  it  did,  it  was  never  the  intention  of  the  legislature 
to  impart  to  personal  property  an  ancestral  character  or  quality ; 
that,  in  any  event,  the  original  property  given  or  devised  has  lost 
its  identity  and  character  by  the  many  transformations  which  it 
has  undergone.  Mary  D.  Gilkey  died  intestate,  unmarried,  and 
without  issue.  Tire  direct  line  of  her  father's  blood  became  ex- 
tinct with  her.  The  devolution  of  the  property  of  which  she  died 
seized  or  possessed  depends  upon  the  manner  of  its  acquisition 
and  the  sources  of  her  title.  If  the  property  came  to  her  by  gift, 
devise,  or  descent,  it  must  go  to  the  persons  designated  in  the  first 
and  second  subdivisions  of  section  5,  above  set  out.  Strictly 
speaking,  a  gift  is  not  a  devise,  nor  a  devise  a  gift,  and  property 
which  came  by  descent  could  not  have  come  by  either  gift  or  de- 
vise. To  give  is  to  transfer  the  ownerahip  of  property  from  one 
person  lo  another  gratuitously,  without  an  equivalent  or  consid- 
eration. A  gift  is  the  thing  transferred.  Delivery  or  placing  the 
donee  in  possession  of  the  thing  given  is  one  of  the  necessary  ele- 
ments of  a  valid  gift  The  word  "gift"  ordinarily  applies  to  per- 
sonal property  only,  but,  in  its  larger  signification,  it  applies  to 
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either  realty  or  pei'sonalty.  The  usual  phrase  of  testamentary 
disposition  is.  "1  give,  devise,  and  bequeath."  The  word  "gift  *' 
is  well  adapted  to  such  disposition,  for  the  ruling  motive  of  the 
testator  is  to  confer  property  rights  upon  another  gratuitously,  and 
of  his  own  free  will.  {Allen  v.  White^  97  Mass.  604;  Schouler 
Wills,  §  3.)  The  word  "  devise  "  ordinarily  relates  to  real  estate 
acquired  through  a  will.  It  is  a  gift  by  will  of  real  estate,  and 
can  not  with  legal  precision  be  applied  to  things  personal  The 
appropriate  term  in  disposing  of  personalty  by  will  is  "bequeath," 
and  a  bequest  is  a  gift  by  will  of  personal  property ;  but  in  order 
to  favor  the  manifest  intent  of  the  testator,  as  shown  by  the  con- 
text of  the  will,  the  courts  often  construe  the  word  "  bequest '' 
to  mean  "devise,"  and  "devise"  to  mean  "bequest."  The 
same  rule  prevails  in  the  construction  of  statutes  in  reaching 
the  legislative  intent  The  word  "descent"  ordinarily  ap- 
^plies  to  the  devolution  of  real  estata  But  all  of  these  words 
and  the  phrase  "  gift,  devise,  or  descent "  may  be  so  used  as  to 
indicate  the  manner  of  the  devolution  of  both  real  and  peraonal 
property,  or  of  personalty  alone.  This  is  well  illustrated  by  sec- 
tion 2649,  Burns's  Rev.  St  1894  (§  2488,  Rev.  St  1881),  where  it 
is  provided  that  **the  personal  property  of  the  wife  held  by  her  at 
the  time  of  her  marriage  or  acquired  during  coverture  by  descent, 
devise,  or  gift  or  in  any  other  manner,  shall  remain  her  own  prop, 
erty  to  the  same  extent  and  under  the  same  rules  as  her  real  estate 
so  remains,  and  on  the  death  of  the  husband  before  the  wife  shall 
be  distributed  in  the  same  manner  as  her  real  estate  descends  and 
is  apportioned  under  the  same  circumstances."  Personal  property 
is  the  principal  subject  matter  of  the  section,  and  it  clearly  appears 
that  the  legislature  contemplated  that  such  property  might  be  ac- 
quired  by  devise  and  by  descent.  The  word  "descend"  ordinarily 
means  to  go  down.  An  ancestor  primarily  means  one  who  goes 
before  a  progenitor.  But,  in  the  law  relating  to  the  devolution 
of  property  rights,  "descend"  may  mean  '^ascend"  as  "descending 
in  the  ascending  line";  and  a  son  may  be  the  ancestor  of  his  fa- 
ther. There  is  much  confusion  of  terms  and  of  ideas.  The  Ro- 
man law  of  succession  more  properly  describes  the  modern  devo- 
lution of  property  than  our  terms  of  descent  and  distribution. 
While  these  words  may  be  wrenched  from  their  usual  acceptation 
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will  disregard  this  conservative  tendency.  A  brief  allusion  to  the 
history  of  intestate  succession  may  be  of  assistance.  In  ancient 
times^  and  among  barbarous  people,  the  family  seems  to  have 
been  the  unit  of  society.  The  family  was  an  entity,  something 
akin  to  the  modern  corporation.  The  father  or  patriarch  was  the 
head  or  ruler,  and  its  members  were  bound  together  for  mutual 
protectioa.  No  member  of  the  family,  not  even  the  head,  had  any 
absolute  right  to  property.  It  belonged  to  the  family.  Upon  the 
death  of  the  head  or  any  member,  the  family  succeeded  to  his 
property  rights.  As  the  family  might  adopt  persons  not  of  the 
same  blood,  blood  relationship  was  not  of  controlling  importance 
in  the  devolution  of  property.  As  society  gradually  advanced, 
the  rights  of  the  individuals  composing  the  family  became  more 
prominent;  and  the  later  Romans  undertook  to  regulate  intestate 
succession  by  basing  it  largely  upon  blood  relationship.  (Maine^ 
Anc.  Law,  chs.  5,  6;  Hunter,  Roman  Law,  649.)  The  Roman 
laws  applied  to  both  real  and  personal  property.  The  degrees  of 
blood  relationship  as  fixed  by  them  form  the  basis  of  all  modern 
legislation  for  the  distribution  of  personal  property.  The  feudal 
system  introduced  another  theory  for  the  devolution  of  lands  and 
landed  property,  but  it  did  not  undertake  to  regulate  the  disposi- 
tion of  personal  property.  That  system  was  founded  upon  mili- 
tary services,  and  sprang  from  the  martial  genius  of  its  adherents. 
With  some  modifications,  it  became  the  common  law  of  descent 
in  England.  By  it,  actual  seizin  or  seizin  in  deed  was  indispensa- 
ble to  the  inheritable  quality  of  estates.  If  the  ancestor  was  not 
seized,  no  matter  how  clear  his  right  of  property,  the  heir  could 
not  inherit  According  to  the  canons  of  descent,  hereditaments 
descended  lineally,  but  could  never  ascend.  This  rule  was  ap- 
plied so  rigidly  that  it  was  said  ^^  the  state  would  rather  escheat 
than  violate  the  laws  of  gravitation."  The  oldest  son  was  ad- 
mitted to  the  inheritance,  to  the  exclusion  of  his  brothers  and  sis* 
ters,  and  males  before  females.  Lineal  descendants  in  finitum 
represented  their  ancestors  standing  in  the  same  place  the  ancestor 
would  have  stood  if  living ;  and,  on  failure  of  lineal  descendants, 
the  inheritance  descended  to  the  collateral  relations,  being  of  the 
blood  of  the  first  purchaser,  subject  to  the  preceding  rules.  The 
collateral  heir  of  the  intestate  was  required  to  be  his  collateral 
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kinsman  of  the  whole  blood  In  collateral  inheritances,  the  male 
stock  was  preferred  to  the  female,  and  kindred  of  the  blood  of  the 
male  ancestor,  however  remote,  was  admitted  before  those  of 
the  blood  of  the  female,  however  near,  unless  the  lands  in  fact  de- 
scended from  a  female.  (Watk.  Des.  95.)  These  canons  of  de- 
scent had  two  leading  purposes  in  view :  The  first,  to  preserve  the 
inheritance  in  the  blood  of  that  family  by  whom  it  was  originally 
acquired ;  the  second,  to  preserve  the  inheritance  entire  by  keep- 
ing it  for  the  time  being  in  a  single  representative  of  that  family 
by  which  it  wius  acquired.  These  rules  tended  to  prevent  the 
diffusal  of  landed  property,  and  to  promote  its  accumulation  in 
the  hands  of  the  few.  In  this  manner  a  landed  aristocracy  was 
built  up.  Rank  and  wealth  became  the  bulwarks  of  the  throne, 
and  the  king  and  aristocracy  gave  to  each  other  mutual  support 
After  the  separation  of  the  American  colonies  from  the  mother 
country,  another  system  was  introduced.  It  was  equality  before 
the  law.  Primogenture  was  abolished.  The  elder  son  was  no 
better  than  his  brothers,  and  males  no  better  than  females.  It  is 
this  principle  of  equality  that  lies  at  the  foundation  of  our  civil 
institutiona  The  common  law  did  not  recognize  any  inheritable 
quality  in  personal  property  except  as  heirlooms,  and  these,  strictly 
speaking,  were  attached  to  the  freehold.  Heirlooms  are  not  recog- 
nized by  the  laws  of  this  country.  (1  Washb.  Real  Prop.  19.) 
The  English  statutes  of  distribution  were  molded  largely  upon  the 
Roman  law  of  succession.  These  statutes  governing  the  distribu- 
tion of  personal  property  (29  Car.  11,  and  1  Jac  IL)  were  taken 
for  the  basis  of  the  laws  of  descent,  as  well  as  distribution  by  the 
various  states  after  the  separation  from  the  mother  country. 
While  some  of  the  principles  of  the  canons  of  descent  are  found 
in  our  statutes,  the  pervading  spirit  is  derived  from  the  statutes  of 
distribution.  By  the  common  law,  an  ancestral  quality  was  only 
given  to  something  that  was  fixed  and  permanent,  and  the  identity 
of  which  could  always  be  determined.  The  thing  that  descended 
always  descended  in  specie  The  stability  of  lands  is  fixed  by 
the  laws  of  nature.  Their  owners  may  come  and  go  with  each 
generation,  but  their  identity  is  preserved  through  all  the  ages. 

But  pergonal  property  is  unstabla     It  may  change  its  form  many 
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times  in  the  hands  of  the  same  ownera  It  may  be  consumed  and 
destroyed.  Its  identity  is  easily  lost  At  common  law,  it  did 
not  descend  like  real  estate  to  the  heir,  bat  went  to  the  personal 
representatives  of  the  deceased.  The  rule  has  been  modified  to  a 
limited  extent  by  force  of  our  statutes.  This  heir  has  title  and  in- 
terest in  the  personal  estate  before  the  appointment  of  an  executor 
or  administrator,  subject  to  be  divested  by  such  appointment  {Col- 
dron  V.  Rhode^  7  Ind.  151 ;  Hutson  v.  Merrifield^  51  id.  2-1,  SO.)  At 
common  law,  an  heir  is  one  upon  whom  the  law  casts  estate  in  lands 
immediately  upon  the  death  of  the  ancestor.  Under  our  statute,  an 
heir  is  one  who  succeeds  to  the  estate,  both  real  and  pei*sonal,  immedi- 
ately upon  the  death  of  the  ancestor.  The  administrator,  under  the 
statute,  is  a  mere  trustee  for  the  creditors  and  heirs  of  the  intestate. 
If  the  personal  property  is  not  needed  to  pay  debts,  the  heirs  may 
distribute  it  among  themselves,  without  formal  administration. 
The  title  they  take,  they  derive  in  the  same  manner  as  the  title 
they  acquire  to  the  real  estate  of  the  deceased.  They  take  title  in 
both  instances  by  force  of  the  statute,  and  it  matters  not  whether 
it  be  called  "descent"  or  '^succession."  {Brown  v.  Critchell^  110 
Ind.  81,  86;  7  N.  E.  888,  and  11  id.  486;  Humphries  v.  Davis, 
100  Ind.  869,  372;  Bowen,  v.  Stewart,  128  id.  507,  515;  26  N.  E, 
168,  and  28  id.  78.)  Personal  property,  as  well  as  real  estate, 
does  descend  and  has  an  inheritable  quality.  Our  statute  does 
follow  the  common  law  to  the  extent  that  it  recognizes  the  supe- 
rior claims  of  blood  relationship  in  the  descent  of  real  estate.  The 
blood  of  the  ancestor  that  acquired  the  property  is  preferred  in 
the  descent  from  the  intestate.  There  is  a  sense  of  justice  and 
equity  in  this  rule.  The  blood  descendants  of  him  who  acquired 
it  should  have  superiority  over  those  who  are  not  of  his  blood. 
Recognizing  the  difficulty  in  tracing  title,  and  the  many  conflict- 
ing claims  that  might  arise,  the  later  rule  of  the  common  law  did 
not  attempt  to  go  beyond  the  immediate  ancestor  of  the  intestate. 
{Gardner  v.  (Mins,  2  Pet  58;  Murphy  v.  Henry,  85  Ind.  442.) 
The  source  of  the  title  while  the  property  was  in  the  intestate  im* 
parts  to  it  certain  characteristics.  If  it  came  to  the  intestate  by 
gift,  deyise,  or  descent  from  the  immediate  ancestor,  we  may  de- 
nominate this  quality  "ancestral,"  and  that  is  what  is  meant  by  the 
use  we  make  of  this  term.     Both  real  and  personal  property  may 
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have  inheritable  qualities,  and  may  descend  to  the  heir,  and  still 
have  no  ancestral  quality. 

In  support  of  their  position  that  the  legislature  intended  to  give 
to  personal  property  an  ancestral  quality,  counsel  for  appellants 
make  use  of  the  following  argument:  **Ileal  estate  was  the  favor- 
ite of  the  common  law,  which  took  but  little  account  of  personal 
property.  It  is  a  well-known  historical  fact  that  personal  prop- 
erty constituted  but  a  small — a  very  small — part  of  the  estates  of 
the  landed  aristocracy  and  nobles  of  England  when  the  common 
law  ruled  supreme.  It  is  only  in  comparatively  modem  times  that 
personal  property  has  increased  in  amount  and  value  to  such  ex- 
tent that  it  now  equals,  if  it  does  not  surpass,  real  property. 
Stocks  and  corporate  bonds,  which  formed  but  a  small  fraction  of 
the  wealth  of  the  country  seventy-five  or  a  hundred  years  ago 
now  amount  to  hundreds  of  millions,  and  compose  estates  which 
in  value  of  principal  and  income  rival  that  of  the  estates  of  the 
princes  and  nobles  of  a  few  hundred  years  ago.  Of  so  little  con- 
sequence was  personal  property  that  at  the  common  law  the  hus- 
band had  the  right  to  dispose  of  all  his  personal  property  by  will, 
and  thus  deprive  his  widow  of  any  share  thereoL  Until  recently 
the  only  restriction  placed  upon  the  husband's  right  to  dispose  of 
his  personal  property  by  will  was  the  right  of  his  widow  to  $600 
out  of  the  first  moneys  received  by  the  executor  or  administrator. 
But,  recognizing  the  fact  that  many  fortunes  of  great  value  con- 
sisted solely  of  personal  property,  the  legislature  of  1891  gave  the 
widow  of  a  man  dying  testate  the  same  interest  in  his  personalty 
that  she  has  in  his  real  estata''  There  can  be  no  doubt  of  the  right 
and  power  of  the  legislature  to  impart  to  personal  property  an  an- 
cestral quality.  But  the  question  here  is  not  one  of  power.  It 
is  to  determine  what  power  the  legislature  has  exercised.  Stat, 
utes  are  to  be  construed  as  forming  a  part  of  one  system  of  juris- 
prudence. All  statutes  bearing  upon  the  same  subject  matter 
should  be  considered  in  attempting  to  ascertain  the  legislative  in- 
tent The  court  must  presume  that  the  legislature,  in  enacting 
laws  on  any  given  subject,  intended  to  establish  a  uniform  and 
harmonious  system,  and,  in  construing  statutes,  will  endeavor  to 
bring  about  such  result  The  statutes  regulating  the  settlement 
of  the  estates  of  deceased  persons  make  the  personal  property 
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the  primary  fund  for  the  payment  of  debta  It  is  required  to  be 
marshaled  and  exhausted,  that  the  realty  may  be  saved  to  the 
heira  It  is  easy  to  conceive  how  much  confusion  and  perhaps 
injustice  might  result  if  such  a  construction  be  adopted  as  to  give 
to  personal  property  an  ancestral  quality.  Counsel  for  appellee 
put  the  objection  to  such  construction  with  much  pith  and  force 
as  follows :  "  Personal  property  is  constantly  changing,  perishing^ 
being  turned  into  property  of  a  different  kind,  invested,  reinvested, 
added  to,  and  taken  from,  so  that  in  a  few  years,  as  a  rule,  its 
identity  is  lost  Suppose  that  personal  property  is  received  by 
'gift,  devise,  or  descent '  from  two  f)ersons ;  that  there  are  debts  to 
pay,  and  the  property  is  sold  to  pay  debts ;  and  there  is  a  surplus 
after  the  payment  of  debts.  How  is  the  surplus  to  be  divided? 
No  law  requires  an  administrator  to  keep  an  account  of  how  much 
came  from  one  source  or  the  other.  How  will  the  surplus  be 
divided?  If  the  property  derived  from  one  source  is  real  estate, 
and  from  the  other  it  is  personal  property,  and  it  takes  all  the 
personal  property  to  pay  the  debts,  greater  in  amount  than  the 
value  of  the  real  estate,  does  not  the  law  require  the  administrator  to 
exhaust  the  personal  estate  before  he  will  be  permitted  to  sell  the 
real  estate^  And  would  it  not  follow  in  such  a  case  that  the  line 
from  which  the  personal  estate  pame  would  get  nothing,  and  that 
that  line  would  have  to  give  up  its  ancestral  estate  in  order  to  save 
to  the  other  line  the  real  estate?  But,  if  both  real  and  personal 
stand  upon  the  same  footing,  why  should  the  one  line  take  nothing 
and  the  other  all?  Again,  suppose  that  one  dies  seized  of  real 
estate,  which  he  acquired  by  purchase,  no  part  of  which  came  to 
him  by  *  gift,  devise,  or  descent,'  of  the  value  of  ten  thousand  dol- 
lars. He  dies  the  owner,  also,  of  personal  property,  of  the  value 
of  ten  thousand  dollars  which  came  to  him  by  gift  or  devise  or 
descent  He  died  owing  debts  amounting  to  ten  thousand  dollars. 
Is  it  not  the  duty  of  the  administrator  to  pay  this  indebtedness 
with  the  personal  estate?  The  statute  for  the  settlement  of  dece- 
dent's estates  makes  it  so.  But,  if  personal  property  so  acquired 
is  ancestral  estate,  it  would  be  doing  a  great  injustice  to  the  line 
from  which  it  came  to  so  apply  it,  if  appellants'  position  is  cor- 
rect" There  are  other  potent  objections  that  are  made  against 
giving  personal  property  an  ancestral  quality.     In  Jenk^  v.  Trovy- 
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bndge'8  Estate  (48  Mich.  94;  11  N.  W.  822),  it  is  said :  "We  may 
next  inquire  whether  the  legislature  could  have  purposed  that  all 
movables  should  be  liable  to  be  impressed  with  the  character  of 
ancestral  estate,  because,  if  that  was  the  purpose  as  to  an;,  it  was 
the  purpose  as  to  all.  The  provision  will  not  permit  any  distinc- 
tion. Without  here  urging  the  point  that  if  such  had  been  the 
intention  it  would  presumably  have  been  declared  in  explicit 
terms,  and  not  been  left  to  any  uncertainty,  the  attention  is  di- 
rected to  the  nature,  uses,  and  modes  of  handling  such  property, 
and  its  vicissitudes  of  ownership,  as  affording  reason  for  thinking 
it  was  not  meant  to  consider  it  as  suitable  to  be  classed  in  the  cate- 
gory of  ancestral  estate.  In  all  its  forms  it  is  subject  to  constant 
changes.  At  a  given  moment  it  may  be  in  one  thing,  and  at  the 
next  in  another.  Transformations  may  ensue  through  buying, 
selling,  exchanging,  intermixing,  or  by  accident,  or  through  some 
other  cause.  It  may  exist  in  money,  or  in  something  else  resem- 
bling money.  The  particular  form  may  be  utterly  destitute  of 
stability  or  substantially  incapable  of  specific  identification.  Yet 
the  period  for  which  the  character  of  ancestral  property  may  be 
retained  may  exceed  twenty  years.  The  general  rule  is  that  dis- 
tributive rights  are  not  affected  by  antecedent  circumstances  con- 
nected with  decedent's  source  of  acquisition,  but  depend  on  the 
state  oE  things  at  his  deatL  It  is  not  to  be  supposed  that  prop- 
erty so  mutable  and  so  difficult  to  be  identified  and  traced  out, 
as  some,  at  least,  to  which  the  principle  must  apply,  if  it  apply  to 
any,  was  intended  to  be  brought  within  the  rule  governing  ances- 
tral estate."  In  the  case  of  Kelly's  Heirs  v.  McOuire  (15  Ark. 
565),  where  this  question  arose,  this  language  was  used:  '*  There 
are  other  reasons  for  the  exclusion,  equally  cogent  Personal  prop- 
erty is  movable  from  place  to  place,  exists  to-day,  and  perishes  to- 
morrow; while  land  remains  the  same,  although  the  ownership  may* 
change  with  the  seasons.  In  view  of  this  difference,  and  out  of  def- 
erence to  the  common  law,  it  is  reasonable  to  suppose  that  the  stat- 
ute never  designed  to  embrace  personal  property  throughout  If 
so,  inquiry  would  have  to  be  made  as  to  ancestral  and  newly  ac- 
quired property  which  in  many  instances  could  hardlj^  be  s«itis- 
factorily  done,  and  in  some  not  at  all ;  and  the  litigation  that 
would  spring  up  from  such  a  prolific  source  would  be  truly  alarm- 
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ing.  Families  would  be  plunged  into  open  hostility  with  each 
other,  and  the  ties  of  blood  and  kindred  severed,  and  the  peace 
and  quietude  of  domestic  life  disturbed,  by  an  unworthy  scramble 
for  property.  When  the  administrator  proceeds  to  make  distribu- 
tion of  the  moneys  in  his  hands,  would  it  not  be  truly  absurd  to 
talk  about  ancestral  and  newly-acquired  estates?  From  the  very 
nature  of  things,  would  it  not  be  almost  or  quite  impossible  to 
ascertain  the  facts  or  apply  such  a  rule?"  A  similar  conclusion 
was  reached  in  Estate  of  Kikendall^  Oramer's  Appeal  (43  Wis.  167). 
The  difficulties  here  portrayed  should  have  due  consideration  be- 
fore reaching  the  conclusion  that  personal  property  has  an  ances- 
tral quality. 

Appellants'  counsel  make  the  argument  that  because  it  may  be 
difficult  to  construe  and  apply  the  law  is  no  sufficient  reason  to 
refuse  to  execute  it ;  and  that  because,  in  some  cases,  it  may  be 
difficult  to  trace  out  the  sources  of  title,  and  enforce  the  statute,  is 
not  a  sufficient  reason  to  deny  the  existence  of  the  law.  While 
this  is  true,  the  difficulties  which  would  arise  are  so  many  reasons 
against  such  construction.  Our  statute  governing  the  descent 
and  distribution  of  propertv  diflfers  in  some  respects  from  those  of 
Michigan,  Arkansas,  and  Wisconsin.  We  have  another  statute 
relating  to  descent  and  distribution, — ^the  act  of  March  2,  1883 
(Burns's  Rev.  St.  1894,  §  837),  concerning  the  adoption  of  children. 
It  is  in  these  words:  **Such  court,  when  satisfied  that  it  will  be 
for  the  interest  of  such  child,  shall  make  an  order  that  such  child 
be  adopted,  and  from  and  after  the  adoption  of  such  child  it  shall 
take  the  name  in  which  it  is  adopted  and  be  entitled  to  and  receive 
all  the  rights  and  interest  in  the  estate  of  such  adopting  father  or 
mother,  by  descent  or  otherwise,  that  such  child  would  if  the  nat- 
ural heir  of  such  adopted  father  or  mother :  provided,  however, 
that  should  such  adopted  child  die  intestate  witliout  leaving  wife 
or  hubsand,  issue  or  their  descendants,  surviving  him  or  her, 
seized  of  any  real  estate  or  owning  any  personal  property  which 
may  have  come  to  such  child  by  gift,  devise  or  descent  from  such 
adopting  father  or  mother,  such  property  so  coming  to  such  adopted 
child  shall,  on  its  death,  descend  to  the  heira  of  said  adopting 
father  or  mother  the  same  as  if  such  child  had  never  been  adopted." 
This  statute,  although  it  is  found  among  those  relating  to  the 
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adoption  of  heirs,  is  as  much  a  statute  of  descent  as  if  found  under 
that  classification.  The  estate  of  an  adopted  cliild  who  dies  in- 
testate and  without  issue  must  be  settled  by  law  governing  de- 
cedents* estates.  If  the  property  came  to  the  child  by  gift,  devise, 
or  descent  from  the  adopting  parent,  the  remainder,  after  the  pay* 
ment  of  debts,  must  go  to  the  heirs  of  the  adopting  parent  It 
applies  to  personal  estate  as  well  as  realty.  It  was  clearly  the  in- 
tention of  the  legislature  in  this  instance  to  impart  to  personal 
property  an  ancestral  quality;  or  in  other  words,  it  is  required  to 
go  back  to  the  sources  from  whence  it  cama  Every  objection 
that  is  made  against  construing  the  other  statute  so  as  to  give  per. 
flonalty  an  ancestral  character  can  be  made  against  this  statute^ 
The  same  difficulties  arise  in  its  application  and  enforcement. 
Personal  property  which  came  to  the  intestate  by  gift,  devise,  or 
descent  may,  under  this  statute,  be  taken  to  pay  debts  in  order  to 
save  ancestral  real  estate  for  another  line  of  heirs,  or  to  save  an- 
cestral real  estata  This  statute  is  too  clear  to  admit  of  doubt ;  too 
plain  to  admit  of  construction.  It  says  that  personal  property 
shall  go  back  to  the  sources  from  whence  it  came.  If  the  legisla- 
ture intended  in  this  instance  to  impress  an  ancestral  quality  upon 
personal  property,  there  is  strong  reason  for  holding  that  it  in- 
tended to  do  so  in  the  instances  where  it  is  said  that  real  and  per- 
sonal property  shall  descend  in  the  same  manner.  However  un- 
just it  may  seem  to  take  ancestral  personal  property,  and  exhaust  it 
in  paying  debts,  to  save  the  realty  to  another  line  of  heirs,  it  is  cer- 
tainly in  the  power  of  the  legislature  to  require  it  to  be  done. 

We  have  somewhat  i*eluctantly  reached  the  conclusion  that 
it  was  the  legislative  intent,  in  the  distribution  of  personal 
property,  to  have  a  regard  for  the  line  of  blood  from  which  it 
came  'There  may  be  cases  where  hardships  and  seeming  injustice 
result,  but  many  intestates  leave  large  personal  estates,  with 
few  debts.  The  heirs  may  make  division  among  themselves  upon 
the  lines  adopted  by  the  law,  and,  if  any  part  of  the  personalty  is 
ancestral,  it  may  so  descend  or  be  divided.  Personal  property, 
like  real  estate,  in  order  to  retain  its  ancestral  character,  must  re- 
main and  descend  in  specia  It  must  be  the  same  thing  that  came 
from  the  ancestor;  the  same  parcel  of  real  estate;  the  same  article 
of  personal  property.     If  real  estate  which  descends  to  the  heir  be 
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exchanged  for  other  real  estate,  or  sold,  and  its  proceeds  invested 
in  other  real  estate,  tiie  newly-acquired  realty  loses  its  ancestral 
quality.  {Armington  v.  Armington^  28  Ind.  74;  Murphy  v.  Henry 
supra;  Ahshire  v.  State^  53  Ind.  64;  Henaon  v.  Ott,  7  id.  612.)  The 
same  rale  applies  with  equal,  if  not  greater,  force  to  personal 
property. 

The  personal  property  of  Daniel  Gilkey  has  undergone  many 
transformations  since  it  left  his  ownei*ship.  None  of  it  remains 
in  the  same  condition  as  when  it  left  his  possession  and  owner- 
ship, except  the  seventy  shares  of  bank  stock  in  the  agricultural 
society.  The  appellants,  however,  contend  that  all  the  personal 
property,  ever  since  it  left  the  hand  of  Daniel  Gilkey,  has  been  in 
custody  of  the  law,  being  first  in  the  hands  of  the  executor,  then 
of  the  guardian,  and  lastly  of  the  administratrix ;  that  Mary  D. 
Gilkey  never  exercised  any  control  over  it,  and  that  her  will 
never  operated  upon  it  to  change  its  form;  that  whatever  changes 
have  been  made  were  made  by  the  oi&cer  of  the  court ;  that  the 
property  must  be  treated  as  a  trust,  and  still  impressed  with  the 
same  qualities  which  it  had  when  the  title  firat  came  to  her.  It  is 
true  that,  when  property  is  in  the  hands  of  an  executor,  adminis- 
trator, or  guardian,  it  is,  in  a  certain  sense,  in  cusiodia  legis.  (Tur- 
ner v.  Flagg,  6  Ind.  App.  568,  569 ;  33  N.  E.  1104)  Such  prop, 
erty  is  not  subject  to  levy  arid  sale  on  execution.  (Freem.  Ex'ns, 
§  131.)  It  is  the  duty  of  a  guardian  to  manage  the  property  in  his 
hands  to  the  best  interest  of  his  ward,  and,  in  proper  c&ses,  to 
maintain  and  educate  his  ward.  He  should,  if  possible  make  the 
income  pay  the  expenses;  but  the  law  does  not  require  that  he 
shall  keep  two  separate  and  distinct  funds,  or  to  separate  the  in- 
come from  the  principal.  If  it  be  to  the  best  interest  of  the  ward, 
he  may  pay  debts  and  expenses  out  of  the  principal  when  there  is 
no  income  available  for  that  purpose.  He  can  not  discharge  a 
duty  enjoined  upon  him  by  statute  unless  he  is  permitted  to  ex- 
ercise in  a  measure  his  own  judgment  and  discretion.  Within 
the  sphere  of  his  duty,  the  powers  of  the  guardian  are  no  less  than 
those  of  the  absolute  owner  of  the  property.  For  the  time  being, 
the  law  is  substituted  for  the  will  of  the  beneficiary,  and  whatever 
the  law  requires  to  be  done,  or  whatever  changes  are  ne- 
cessarily made    in    the    personal    property,   they    stand    upod 
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the  same  footing  as  if  they  had  been  made  by  the  owner. 
There  is  no  finding  here  that  the  guardian  was  guilty  of  any 
breach  of  trust,  or  failed  to  do  his  duty  in  any  respect  The  pre- 
sumption must  prevail  that  he  managed  the  estate  properly,  and 
■as  the  law  directa  The  rents  of  the  real  estate  and  the  income 
from  the  personalty  became  the  absolute  property  of  the  ward,  no 
matter  what  quality  the  law  impressed  upon  the  original  property. 
The  rents  of  the  realty  and  the  income  of  the  personalty  have 
been  so  commingled  witb  the  principal  that  it  is  impossible  to 
distinguish  one  from  the  other.  The  costs  and  expenses  of  the 
guardianship  were  greater  than  the  incoma  The  money  sought 
to  be  distributed  is  not  the  same  property  that  went  into  the 
hands  of  the  executor  or  guardian.  It  has  lost  its  identity,  and 
with  it  its  ancestral  quality.  There  are  cases  when  a  court  of 
equity  will  follow  land,  or  even  money,  in  whatever  forms  it  may 
assume,  for  the  purpose  of  upholding  an  equity;  but  this  doctrine 
does  not  apply  to  the  devolution  of  property.  {Armington  v.  Ar- 
mington,  supra.)  The  court  did  not  err  in  holding  that  one-half 
of  it  went  to  the  paternal  and  one-half  to  the  maternal  lina  As 
to  the  bank  stock  and  the  shares  in  the  agricultural  society,  we 
do  not  consider  that  their  distribution  is  necessarily  involved  in 
this  proceeding.  The  opinion  given  is  done  at  the  request  of 
counsel,  and  in  order  to  facilitate  the  settlement  of  the  estate. 
This  property  still  retaining  the  same  form  as  when  it  left  the 
ownership  of  Daniel  Gilkey,  it  goes  to  the  paternal  line,  to  the  ex- 
clusion of  the  maternal  line. 
Judgment  affirmed. 

Note.— AIJCBSTRAL   PROPERTY. 

By  ancestral  property,  is  meant  that  realty  which  came  to  the  intestate  from 
his  ancestor,  in  consideration  of  blood,  and  without  a  pecuniary  equivalent, 
and  which  must  have  come  either  by  descent  or  devise  from  a  now  dead  ances- 
tor, or  by  deed  of  actual  gift  from  a  living  one.  And  by  non-ancestral  property 
is  meant  all  personalt)^,  and  that  realty  which  came  to  the  intestate  in  any 
other  way,  whether  by  purchase  from  his  ancestor  or  from  a  stranger,  for  an 
equivalent  paid,  or  by  actual  gift  from  a  stranger,  so  that  the  consideration  of 
blood  is  out  of  the  question  ;  for  this  makes  the  sole  distinction.  (Walker's 
Am.  Law,  410.) 

The  above  is  a  citation  from  the  text  of  Professor  Walker,  but  in  the  tenth 
edition  of  this  valuable  book,  I  find  a  note  appended  by  the  editor,  tlie  Qonor- 
Vol.  1—83 
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able  ClemeDt  Bates  of  the  CiQcinnati  bar,  which  throws  a  strong  illuminHtioii 
upon  the  subject  of  ancestral  property  as  it  is  viewed  by  the  Ohio  court  of  last 
resort. 

I  append  a  paragraph  of  this  valuable  scholia  in  full 

Under  the  act  of  1805,  where  one  inherited  land  from  his  father,  and  died 
without  issue,  or  brothers  and  sisters,  the  estate  went  to  his  mother,  in  prefer- 
ence to  his  father's  sister.  (McCoUough  v.  Lee,  7  Ohio,  1  pt.  15.)  Where  land 
descended  from  the  father  to  an  infant  son,  was  sold  by  the  guardian,  and  the 
proceeds  held  in  money,  when  the  ward  died  without  issue,  the  sale  was  held 
to  change  the  property  to  non-ancestral,  so  that  it  went  to  the  half  brothers, 
issue  of  the  mother's  second  marriage.  (Armstrong  v.  Miller,  6  Ohio,  118. > 
Under  the  statute  of  1834.  where  land  descended  to  a  posthumous  child,  who 
died  without  issue,  or  brother  or  sister,  but  leaving  a  mother,  who  afterwards 
married  and  had  a  child,  that  child  was  held  to  be  tbe  heir  of  the  first  child* 
(Dunn  V.  Evans,  7  Ohio,  1  pt.  169.)  Where  land  was  devised  in  trust  to  a  mar- 
ried sister  if  living,  if  not,  to  her  children,  and  she  died  before  the  testator,  and 
the  children  shortly  after,  the  land  was  held  to  be  ancestral  property  in  the  chil- 
dren, which  could  not  pass  to  her  half  brother  not  of  the  testator's  blood,  nor 
to  their  father,  but  to  the  next  of  kin  of  the  blood  of  the  testator.  (Brewster  v. 
Benedict,  14  Ohio,  868.)  The  term  "  ancestor,"  in  the  act  of  1831,  means  any 
one  from  whom  the  estate  is  inheritable,  and  the  term  "the  ancestor  from 
whom  the  estate  came."  designates  the  person  from  whom  it  was  immediately 
inherited.  (Pickett  v.  Parker,  3  Ohio  State,  394 ;  Clayton  v.  Drake,  17  id. 
867.)  Where  land  was  devised  to  a  brother  and  his  wife,  they  take  as 
tenants  in  common,  and  if  the  wife  dies  without  issue,  her  brothers  will  in- 
herit, though  not  of  the  blood  of  the  ancestor.  (Penn  v.  Cox,  16  Ohio,  80.) 
Where  one  tenant  in  common,  in  proceedings  in  partition,  elects  to  take  the 
land  at  its  appraisement,  and  after  obtaining  the  deed  for  it  dies  intestate,  that 
portion  of  the  land  which  he  inherited  descends  as  ancestral  property  and  the 
remaining  title  which  he  acquired  under  the  proceedings  in  partition  as  non. 
ancestral.  (Freeman  v.  Allen,  17  Ohio  State.  527.)  But  if  two  heirs  after  par- 
tition or  devisees  exchange  their  shares  by  deeds  the  property  becomes  noo* 
ancestral.    (Brower  v.  Hunt,  18  Ohio  State,  811.) 


BiCKFORD  VS.   Bickford's  Estatb 

[68  Vt.  526 ;  85  Atl.  Hep.  471.] 

JUBISDICTION  OF  PROBATE  COURT — ^IMPLIED  TRUOTS. 

Probate  Courts  may  exercise  jurisdiction  over  trusts  in  real  property  arising  or 
resulting  by  implication  of  law  to  the  extent  of  empowering  an  executor 
or  administrator  to  execute  conveyances  of  all  or  any  portion  of  the  same* 
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All  trusts  in  real  property  not  created  by  some  instrument  in  writing  arise  or 
result  by  implication  of  law. 

Wliere  a  husband  purchases  real  property,  pays  the  full  consideration  for  the 
same,  and  directs  the  conveyance  to  be  made  in  the  name  of  his  wife,  the 
presumption  of  law  is  that  he  intended  the  payment  as  a  gift  to  her.  But 
this  presumption  may  be  entirely  dispelled  by  evidence  to  the  effect  that 
it  was  their  mutual  intent  that  she  should  take  the  conveyance  in  trust  for 
the  benefit  of  her  husband. 

Appeal  from  an  order  of  a  Probate  Court  held  in  and  for  the 
county  of  Bennington. 

Hon.  LovELAND  MuNSON,  Presiding  Judga 

BcUchelder  A  Bates,  for  petitioner. 

0.  H,  Darling^  for  potitionea 

• 

Start,  J. — The  petitioner  preferred  his  petition  to  the  Probate 
Court  for  the  district  of  Bennington,  setting  forth  that  Electa 
Bickford,  at  the  time  of  her  decease,  held  the  legal  title  to  certaia 
real  estate  in  trust  for  him ;  that  the  trust  is  not  expressed  in  the 
deeds  conveying  said  real  estate,  but  rests  wholly  in  implication 
of  law,  and  in  oral  evidence, — and  praying  that  the  court  decree 
the  execution  of  the  trust,  and  grant  license  to  the  administrator 
to  convey  said  real  estate  to  him.  The  Probate  Court  and  tha 
County  Court  on  motion  dismissed  the  petition  ;  and  the  only 
question  presented  for  consideration  is  whether  the  Probate  Coui^t 
bad  jurisdiction  to  grant  the  relief  prayed  for. 

The  petitioner  relies  upon  section  2491  of  the  Vermont  stat- 
utes, which  reads  as  follows :  '^  Where  a  deceased  person  in  his 
lifetime  held  lands  in  trust  for  another  person,  or  lands  have  passed 
under  a  decree  of  foreclosure  or  sale  on  execution  to  such  de- 
ceased person,  or  to  his  executor  or  administrator,  on  a  debt  in  the 
name  of  such  deceased  person,  but  being  in  fact  the  debt  of  some 
other  person  and  not  belonging  to  the  estate  of  the  deceased,  the 
Probate  Court  may,  after  notice  given  as  required  in  the  preced- 
ing section,  grant  license  to  the  executor  or  administrator,  to  deed 
such  lands  to  the  person,  his  executor  or  administrator,  for 
whose  use  and  benefit  they  are  holden ;  and  the  Probate  Court 
may  decree  the  execution  of  such  trust,  whether  created  by  deed 
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or  by  law."  The  petition  negatives  a  trust  by  deed,  and  it  be- 
comes important  to  consider  what  trusts,  under  our  statute,  are 
created  by  law.  V.  S.,  section  2219,  provides  that  no  trust  con- 
cerning lands,  excepting  such  as  may  arise  or  result  by  implica- 
tion of  law,  shall  be  created  or  declared,  unless  by  an  instrument 
in  writing,  signed  by  the  party  creating  or  declaring  the  same,  or 
by  his  attorney.  If  we  give  effect  to  this  statute,  there  can  be  no 
trust  in  real  estate,  except  such  as  arises  or  results  by,  implica- 
tion of  law,  or  is  created  by  an  instrupiient  in  writing  signed  by 
the  party  creating  or  declaring  it,  or  by  his  attorney.  Therefore 
no  trust  is  created  by  law,  except  such  as  arises  or  results  by  im- 
plication of  law  ;  and,  to  give  effect  to  the  statute  giving  Probate 
Courts  jurisdiction  of  trusts  created  in  land  by  law,  it  must  be 
held  that  trusts  created  by  law  are  trusts  that  arise  or  result  by 
implication  of  law.  We  think  it  was  intended  that  Probate 
Courts  should  have  jurisdiction  over  trusts  in  real  estate  arising 
or  resulting  by  implication  of  law,  to  the  extent  of  granting  license 
to  executors  and  administrators  to  convey  the  same.  Any  other 
construction  of  the  statute  would  render  that  part  of  it  relating 
to  trusts  created  by  law  meaninglesa  All  trusts  in  real  estate, 
not  created  by  an  instrument  in  writing,  arise  or  result  by  im- 
plication of  law.  When  the  facts  are  foutid  in  a  given  case,  the 
law  implies,  or  does  not  imply,  a  trust  We  therefore  hold  that 
the  Probate  Court  had  jurisdiction  to  find  the  facts,  and  under 
what  circumstances  and  conditions  the  conveyances  were  made ; 
and,  if  the  law  implies  a  trust  from  the  facts  and  circumstances 
found,  then  a  trust  was  created  by  law. 

In  order  to  give  the  court  jurisdiction,  it  was  necessary  for  the 
petitioner  to  show  by  his  petition  that  one,  at  least,  of  the  con- 
veyances was  made  under  circumstances  from  which  the  law  will 
imply  a  trust  We  think  that  the  petitioner  shows  by  his  peti- 
tion a  resulting  trust  in  respect  to  the  piece  of  land  first  con- 
veyed. He  purchased  this  of  Bollin  Smith,  paid  the  full  purchase 
price  thereof,  and  caused  it  to  be  conveyed  to  his  wife,  with  her 

j  consent,  solely  that  she  might  hold  the  legal  title  in  trust  for  him. 

^  When  a  husband  purchases  real  estate,  pays  the  consideration 

*  thereof,  and  has  it  conveyed  to  his  wife,  the  law  presumes  the 

payment  a  gift  to  the  wife;  but  this  presumption  may  be  rebutted 
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by  evidence  that,  there  was  a  mutual  understanding  between  v 
them,  and  it  was  their  intention  and  purpose,  that  the  wife  should  ^ 
take  the  conveyance,  and  hold  the  title,  not  as  the  title  to  her 
own  property,  but  as  the  title  to  the  property  of  the  husband.  If 
this  presumption  is  overcome,  a  trust  exists  in  favor  of  the  hus- 
band, notwithstanding  the  statute  of  frauds,  above  cited.  (  Wallace 
V.  Boiuen,  28  Vt  638  ;  Bent  v.  Bent,  44  id.  555.)  The  petitioner, 
by  his  petition,  rebuts  this  presumption.  It  therefore  appears 
that  the  court  has  jurisdiction*  to  grant  the  relief  prayed  for,  in 
respect  to  the  piece  of  land  first  conveyed.  The  court  having 
jurisdiction  in  respect  to  this  piece  of  land,  it  is  not  necessary, 
for  the  purposes  of  the  jurisdictional  question  raised,  to  consider 
the  allegations  of  the  petition  respecting  the  piece  of  land  last 
conveyed ;  and,  as  counsel  have  not  discussed  the  question  of 
whether  the  petitioner  shows  that  this  was  conveyed  under  cir- 
cumstances from  which  the  law  will  imply  a  trust,  we  express  no 
opinion  in  regard  to  this  conveyance. 
Judgment  reversed  and  cause  remanded. 

Taft,  J.,  being  engaged  in  County  Court,  did  not  sit 


NoTB.— IMPLIED  TRUSTS. 

Bxprens  trusts  are  created  by  the  action  of  the  parties  while  implied 
trusts  result  by  construction  of  law,  and  usually  rest  upon  the  presumed 
intent  of  the  parties  or  is  enforced  upon  the  conscience  by  operation 
of  law.  (2  Story  Eq.  sec.  1195;  1  Pomeroy  Eq.  sec.  155;  2  id.  sec.  1030, 
cases.)  Implied  trusts  arise  where  the  intent  to  create  is  a  logical  inference  on 
the  language  of  the  instrument.  Thus,  if  A.  gives  property  to  B,  "not  doubt* 
ing"  nor  "hoping"  or  entreating"  that  li.  "will  employ  it  for  the  benefit  of  C," 
a  trust  is  implied  in  favor  of  C,  the  execution  of  which  C.  is  at  liberty  to  en- 
force, though  it  be  given  in  this  precatory  form. 
They  are  also  denominated  "precatory  trusts."  (2  Story  Eq.  Jur.  sec.  64.) 
•*One  of  the  most  common  cases,"  remarks  Judge  Story,  "in  which  a 
court  of  equity  acts  upon  the  giound  of  implied  trusts  in  invitum,  is  when  a 
party  receives  money  which  he  can  not  conscientiously  withhold  from  another 
party."  (Story  Eq.  Jur.  sec.  1255.)  And  he  states  it  to  be  a  general  principle 
that  "  whenever  the  property  of  a  party  has  been  wrongfully  misapplied,  or  a 
trust  fund  has  been  wrongfully  converted  into  another  species  of  property,  if 
its  identity  can  bo  traced,  it  will  be  held  in  its  new  form  liable  to  the  rights  of 
the  original  owner,  or  cestui  que  trust"  (Id.  1258;  Hill  Trustees,  222;  Whitley 
T.  Foy,  59  N.  C.  84;  78  Am.  Dec.  286;  Taylor  v.  Plumer,  8  Maule  &  8.  562; 
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Knatchbull  v.  Hallett,  L.  R.,  18  Gb.  Div,  696;  People  ▼.  City  Bank  of  Roches 
%eT,  96  N.  Y.  82:  Central  Nat.  Bank  of  Baltimore  ▼.  Connecticut  Mut.  L.  Ins. 
Co.,  104  U.  8.  54;  26  L.  ed.  698.) 

Mr.  Pomeroy  says:    "In  general,  whenever  the  legal  title  to  property,  real 
or  personal,  has  been  obtained  through  actual  fraud,  or  through  any  other  cir- 
cumstances which  render  it  unconscientious  for  the  holder  of  the  legal  title  tc 
fetainand  enjoy  the  beneficial  interest,  equity  imposes  a  constructive  trust  on 
the  property  thus  acquired  in  favor  of  the  one  who  is  truly  and  equitably  en- 
titled to  the  same,  although  he  may  never,  perhaps,  have  any  legal  estate 
therein,  and  a  court  of  equity  has  jurisdiction  to  reach  the  property  either  iq 
the  hands  of  the  original  wrongdoer  or  in  the  hands  of  an^  subsequent  holdei 
until  a  purchaser  in  good  faith,  and  without  notice,  acquires  a  higher  right  and 
lakes  the  property  relieved  from  the  trust.     Tue  forms  and  varieties  of  these 
trusts,  which  are  termed  '  ex  maleficio'  or  '  ex  ddicto,'  are  practically  without 
limit.    The  principle  is  applied  whenever  it  is  necessary  for  the  obtaining 
of  complete  justice,  although  the  law  may  also  give  the  remedy  of  damages 
against  the  wrongdoer."    (Pom.  Eq.  Jur.  10)3.)    A  confidential  relation  is  not 
necessary  to  establish  such  trust,  and  there  is  no  good  reason  why  the  owner  of 
property  taken  and  converted  by  one  who  has  no  right  to  its  possession  should 
be  less  favorably  situated  in  a   court  of   equity,  in  respect  to  his  remedy  (at 
least  for  the  purpose  of  recompense  or  indemnity),  than  one  who  by  an  abuse 
of  trust  has  been  injured  by  the  wrongful  act  of  a  trustee  to  whom  the  pos- 
session of  trust  property  has  been  confided.     "  The  beautiful  character — per- 
vading excellence,  if  one  may  say  so— of  equity  jurisprudence,"  says  Judge 
Stort,  "  is  that  it  varies  its  adjustments  and  proportions  so  as  to  meet  the 
varying  form  and  pressure  of  each  particular  case  in  all  its  complex  habitudes." 
In  Wheeler  v.  Reynolds  (66  N.  Y.  227),  it  was  said:    "If,  in  the  case  undei 
consideration,  the  defendant  at  the  sale  had  declared  that  he  was  bidding  in  the 
property  for  the  plaintiff,  and  had  thus  induced  other  persons  to  refrain 
from  bidding,  and  purchased  the  property  for  less  than  its  value,  a  case  would 
probably  be  made  for  holding  him  as  trustee  ex  malefleio,  of  the  plaintiff." 


Cox  VS.  Yeazel  et  at 

[Supreme  Court  of  Nebraska.  68  N.  W.  Rep.  483;  October  7, 1896.] 

Action  by  administrator — Rights  of  heirs — Foreign  ad- 
ministrators. 

Generally,    an  action  to  recover  a  debt  payable  to  a  deceased  intestate  must 

be  brought  by  the  administrator  of  the  estate. 
Such  an  action  can  not  be  maintained  by  the  heirs  at  law.  unless  there  be 

no  demands  against  their  decedent  ancestor,  and  there  has  been  no  ad 

ministration,  or  the  administration  has  been  closed. 
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The  right  of  a  foreign  admiQistrator  to  sue  in  this  state  is  recognized  bj 

section  887,  ch.  28,  Gomp.  St. 
Meld,  that  the  verdict  of  the  jury  is  unsupported  by  the  evidence. 
(SylUbus  by  the  Court.) 

Error  to  District  Court,  Adams  county. 

Beall,  Judge. 

John  Yeazel  and  others   filed  a  claim  against  the  estate  of 
Abraham  Yeazel,  deceased,  of  which  Albert  W.  Cox  was  ad- 
ministrator.    Judgment  for  plaintiffs.     Defendant  administrator 
brings  error.     Reversed. 

Baity  Jk  Dungariy  for  plaintiff  in  error. 

TibbetSy   Morey  <k  Ferris*  and  Bedford  Brown,  for  defendants  in 
error. 

NoRVAL,  J. — The  case  is  substantially  this  :  That,  in  1877, 
James  Yeazel  resided  in  Champaign  county.  111.,  and,  being  the 
owner  of  considerable  real  estate  in  said  county,  he  negotiated  a 
loan,  secured  by  a  mortgage  thereon,  for  $5,000,  of  which  suifn  he 
loaned  $8,000  to  his  son  Abraham  Yeazel,  who  then  resided  in 
this  state,  to  enable  the  latter  to  engage  in  the  business  of  banking. 
No  note  was  taken  for  the  $3,000  sent  to  Abraham  Yeazel ;  yet 
the  latter,  at  various  times,  paid  interest  on  the  money,  and  others 
wise  acknowledged  the  validity  of  the  indebtedness,  but  never  paid 
the  principal  to  his  father.  In  1879,  James  Yeazel,  having  be- 
come financially  involved,  conveyed  his  lands  to  his  said  son, 
Abraham,  who  then  resided  at  Hastings,  for  the  purpose  of  placing 
the  same  beyond  the  reach  of  the  creditors  of  the  father.  There 
was  no  consideration  whatever  for  this  conveyance.  In  1881, 
Abraham  Yeazel  borrowed  $8,000,  and  secured  the  payment 
thereof  upon  the  land  so  conveyed  to  him,  and,  out  of  the  pro- 
» ceeds  arising  from  this  loan,  the  $5,000  mortgage  and  accrued  in* 
terest  was  paid  off  and  canceled,  and  a  judgment  recovered  againat 
J^ames  Yeazel  by  an  Illinois  bank  was  paid  ;  and  the  balance  of 
the  $8,000,  amounting  to  over  $1,000,  was  paid  over  by  the 
mortgagee  to  Abraham  Yeazel,  who  retained  the  same.     In  1886 
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about  100  acres  of  the  land  were  sold,  and  $3,000  of  the  considera- 
tion  was  applied  on  the  mortgage  last  aforesaid.  A  new  note  for 
$6,000,  secured  by  a  mortgage  on  the  remainder  of  the  land,  waa 
executed  by  Abraham  Yeazel,  and  the  balance  of  the  $8,000  loan 
was  paid  off.  Various  other  sums  of  money,  it  is  claimed,  wei-e 
loaned  by  James  Yeazel  to  his  said  son,  which  were  never  paid 
back.  On  December  5, 1887,  Abraham  Yeazel  and  wife  conveyed 
the  unsold  portion  of  the  land,  subject  to  the  $6,000  mortgage,  ta 
John  Yeazel,  in  trust  for  the  children  of  the  said  Jamea  In  Jan- 
uary, 1888,  the  said  James  Yeazel  died,  intestate,  leaving,  him 
surviving,  ten  children  and  heirs  at  law.  One  White  was  duly  ap- 
pointed administrator  by  the  Probate  Court  of  Champaign  county^ 
III,  and  various  claims  were  allowed  against  the  estate.  Sub- 
sequently, the  estate  was  declared  insolvent  Shortly  thereafter, 
White  resigned,  and  one  Patrick  Richards  was  appointed  ad- 
ministrator de  bonis  non,  who  qualified  as  required  by  law.  In 
1888  an  action  was  brought  by  certain  of  the  heirs  of  James 
Yeazel,  in  the  Circuit  Court  of  Champaign  county,  to  obtain  a  parti- 
tion of  said  real  estate,  against  the  resident  heii-s  of  the  deceased 
and  the  administrator  de  bonis  nan,  but  Abraham  Yeazel  was  not 
a  party  to  the  litigation.  Pending  the  action,  certain  of  the  credi- 
tors of  the  deceased  intervened,  and  filed  creditors'  bills,  praying 
that  the  deeds  from  James  to  Abraham,  and  from  Abraham  and 
wife  to  John,  be  set  aside  aa  fraudulent  as  to  said  creditors,  and 
that  the  real  estate  be  subjected  to  the  payment  of  their  claim?. 
The  prayer  of  the  interveners  was  granted,  and  the  land* 
were  sold  in  accordance  with  the  decree.  In  1890,  Abraham 
Yeazel  died,  leaving  him  surviving,  his  widow  and  a  minor  child. 
The  widow  was  appointed  administratrix  of  his  estate  by  thd^ 
County  Court  of  Adams  county,  and  subsequently  Albert  W.  Cox 
was  appointed  administrator  de  bonis  non  of  the  estate  of  Abraham 
Yeazel,  deceased.  On.  January  8,  1891,  the  defendants  in  error^ 
as  heii-s  of  said  James  Yeazel,  deceased,  filed  in  the  County  Court 
of  Adams  county  a  claim  against  the  estate  of  Abraham  Yeazel 
deceased,  for  the  sum  of  $6,000,  on  account  of  moneys  so  loaned 
by  James  to  Abraham.  Objections  to  the  allowance  of  the  claims 
were  made,  and  upon  the  hearing  on  the  testimony  adduced  by 
the  claimants  alone,  the  County  Court  disallowed  the  claim.  Prom 
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this  order  of  disallowance,  the  claimants  appealed  to  the  District 
Court,  where  they  filed  a  petition  setting  up  therein,  inter  alia^  the 
matters  already  detailed.  The  administrator  demurred  to  the 
petition,  upon  the  following  grounds.  (1)  Plaintiffs  have  no  legal 
capacity  to  sua  (2)  Several  causes  of  action  are  improperly  joined. 
(3)  Misjoinder  of  parties  plaintiff.  (4)  The  petition  does  not 
state  a  cause  of  action.  (5)  The  several  causes  of  action  are  barred 
by  the  statute  of  limitations.  The  demurrer  was  overruled  by 
the  court  An  answer  was  died  alleging  the  same  defenses  in- 
terposed by  the  demurrer,  and  others  which  need  not  be  stated 
hera  Claimants  filed  a  reply,  and,  upon  a  trial  of  the  issues  to  a 
jury,  a  verdict  was  returned  against  the  estate  of  Abraham  Yeazel 
for  $5,215.51,  upon  which  judgment  was  subsequently  rendered. 
The  administrator  has  brought  the  record  to  this  court  for  re* 
view. 

Many  interesting  legal  propositions  are  discussed  in  the  briefs  of 
counsel,  but  the  most  important  controverted  question  presented 
by  the  record,  and  the  controlling  one  in  the  case,  is  whether  the 
heirs  of  James  Yeazel  can  maintain  an  action  to  recover  the 
moneys  in  question.  It  must  be  conceded,  we  think,  that  two 
suits  can  not  be  successfully  prosecuted  to  collect  the  same, — one 
by  the  heirs  of  the  decedent,  and  another  by  the  personal  rep- 
resentativa  The  ,question  arises,  then,  in  whose  favor  does  the 
right  of  action  exist  The  title  to  the  debt  or  chose  in  action  did 
not  vest  in  the  heirs  of  James  Yeazel  immediately  upon  his  death, 
but  passed  to  his  administrator,  who  is  entitled  to  all  the  personal 
property,  rights,  and  credits  of  the  deceased.  They  are  assets  in  his 
hands  chargeable,  first,  with  the  payment  of  the  debts  of  the 
estate  and  costs  and  expenses  of  administration.  It  is  only  the 
residue  of  the  personalty  remaining  after  such  debts  and  expenses 
are  paid  that  descended  to  the  heirs  or  distributees.  {Gilkey  v. 
Hamilton,  22  Mich.  283  ;  Babcock  v.  Booth^  2  Hill,  181 ;  Valen^ 
tine  V.  Jackson,  9  Wend.  802;  Rockwell  v.  Saunders^  19  Barb. 
478;  Lawrence  v.  Wright,  23  Pick.  128  ;  White  v.  Ray,  4  Ired. 
14;  Beecher  v.  Buckingham,  18  Conn.  110  ;  Neale  v.  Hagthrop,  S 
Bland.  65l!) 

If,  then,  the  title  to  the  personal  assets  of  James  Yeazel  vested 
in  his  administrator,  for  the  purpose  of  collecting  and  disposing  of 
Vol.  1—84 
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the  same  for  the  benefit  of  the  creditors  and  heirs  or  distributees, 
it  necessarily  follows  that  the  administrator,  and  not  the  heirs,  is 
the  proper  party  to  bring  this  action  to  recover  the  debt  in  ques- 
tion. The  rule  is  thus  stated  in  Schouler  Ex'rs  (2d  ed.  §  239): 
"The  title  of  the  executor  or  administrator,  as  representative,  ex- 
tends so  completely  to  all  personal  property  left  by  the  decedent 
as  to  exclude  creditors,  legatees,  and  all  others  interested  in  the 
estate.  They  can  not  follow  such  property  specifically  into  the 
hands  of  others,  much  less  dispose  of  it ;  but  the  executor  or  ad- 
ministrator is  the  only  true  representative  thereof  that  the  law  will 
regard.  The  legal  and  equitable  title  to  all  the  personal  property 
of  the  deceased,  including  choses  in  action  and  incorporeal  rights, 
vests,  in  fact,  in  tbe  executor  or  administrator,  as  against  all  others, 
during  the  suitable  period  for  administration  ;  and  he  holds  this 
property  as  a  trustee  and  proper  representative  of  all  parties 
interested  therein."  And,  at  section  276,  the  same  author 
says  :  "A  payment  made  by  a  debtor  of  the  estate  to  any  one, 
even  to  the  residuary  legatee  or  next  of  kin,  is  a  mispayment, 
and  from  such  person  the  representative  may  recover.  The  fol- 
lowing authorities,  in  addition  to  those  already  cited,  sustain 
the  doctrine  that  the  heirs  can  not  maintain  this  action. 
<7  Am.  &  Eng.  Enc.  Law,  §§  282,  258,  807,  860;  2  Woerner, 
Adm*n,  §  822;  Haynes  v.  Bai'ria,  88  Iowa,  516;  Rhodes  v.  Stont^ 
26  id.  818;  Baird  v.  Brooks,  Iowa,  21  N.  W.,  168;  Bichardson  v. 
Vaughan,  Tex.  Sup.,  28  S.  W.,  640;  Vamer  v.  Johmon,  N.  C,  17 
S.  E.,  488;  Highnote  v.  White^  67  Ind.  596;  Finnegan  v.  Finmgan, 
125  id.  262;  25  S.  E.  841;  Schouler  Hx'rs,  §§  289-276;  .Beatti^  v. 
Abercrombie,  18  Ala,  9  ;  8  Wait  Act  &  Def.  288-442 ;  Webster  v. 
7V)betts,  19  Wis.  488;  Linsenbigler  v,  GowUy,  56  Pa.  St.  166; 
Popes  Heirs  v.  Boyds  Adm^Xj  22  Ark.  585 ;  LemorCs  Heirs  v. 
RecUyr,  15  id.  486;  Snow  v.  Snoio,  49  Me.  159;  Young  v.  Wells,  83 
Mo.  106 ;  Ketchum  v.  Dew^  7  Cold.  582 ;  Pritchard  v.  Norwood^ 
Masa,  80  N.  E.,  80;  Morse  v.  Clayton,  18  Smedes  &  M  873;  Hollo^ 
weU  V.  Cole,  25  Mich.  845;  Woodin  v.  Bayley,  18  Wend.  453;  Mar- 
shall V.  King,  24  Miss.  85;  Allen  v.  Simons,  1  Curt.  122 ;  Fed.  Cas. 
No.  237 ;  Miller  v.  Uatman,  11  Ala.  609 ;  Murphy  v.  Hanrahan^ 
50  Wis.  485 ;  7  N.  W.  486 ;  Bradford  v.  Felder,  2  McCord  Eq, 
168;  Cochran  v.  Thompson,  18  Tex.  652 ;  Smith  v.  Denny,  87  Mo. 
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20;  Leamon  v.  McOahbin^  82  111.  263;  Neuman  v.  Schtverin,  10  C. 
C.  A-  129 ;  61  Fed.  865 ;  HazeUon  v.  Bogardus,  8  Wash.  102 ;  35 
Pac.  602;  Longacre  v.  Stiver^  InA  Sup.,  35  N.  R,  900;  Eiseribise 
V.  Eisenbiscj  4  Watts,  134;  Barlow  v.  Nelson^  Mass.,  32  N.  E.,  359; 
Palmei'  v.  Oreen,  63  Hun,  6 ;  17  N.  Y.  Supp.  441 ;  Brunk  v. 
Means,  11  B.  M«)n.  214.)  The  syllabus  of  IJollowell  v.  Cole  (25 
Mich.  345),  reads  as  follows:  "A  son  and  sole  heir  of  a  decedent, 
upon  whose  estate  an  administrator  has  been  appointed  and  quali- 
fied, and  has  not  been  discharged,  has  no  authority  to  enforce  col- 
lection, in  his  own  name,  of  a  claim  which  had  existed  in  favor  of 
said  decedent  during  her  lifetime,  against  the  estate  of  another  de- 
cedent" 

Counsel  for  plaintiflfs  below  concede  the  general  rule  to  be  that 
the  heirs  can  not  sue  for  assets  belonging  to  an  estate  of  an  intes* 
tate,  but  that  such  action  must  be  brought  by  the  administrator. 
They  insist,  however,  that  this  rule  has  n  general  recognized  ex- 
ception. That  when  it  is  shown  that  the  estate  owes  no  debts, 
and  that  no  letters  of  administration  have  been  granted,  the  title 
to  the  personal  property  and  choses  in  action  passes  to  the  heirs, 
and  they  may  sue  to  recover  the  same,  and  distribute  the  assets 
among  themselves,  without  the  expense  of  administration.  That 
such  doctrine  exists,  and  is  abundantly  sustained  by  the  authori- 
ties, can  not  be  doubted.  Where  there  are  no  liabilities  or  debts 
against  the  estate  of  an  intestate,  there  is  no  necessity  for  increas- 
ing the  expense  of  administration,  and  in  such  case  the  heirs  may 
maintain  an  action  to  recover  a  debt  owing  the  estate.  But  the 
rule  invoked  by  counsel  is  not  applicable  to  this  record.  The 
petition,  as  well  as  the  proof,  shows  that,  when  the  claim  was  filed 
by  the  heirs  against  the  estate  of  Abraham  Yeazel,  there  was  a 
qualified  and  acting  administrator  of  the  estate  of  James  Yeazel, 
deceased.  His  estate  had  not  been  fully  settled,  nor  is  it  alleged 
that  even  the  costs  of  administration  have  been  paid.  Hence  the 
administrator,  and  not  the  heirs,  had  the  right  to  recover  the  debts 
due  his  intestata  The  fact  that,  more  than  a  year  subsequent  to 
the  bringing  of  this  action,  the  administrator  de  bonis  non  was  dis- 
charged, is  unimportant,  and  has  no  bearing  upon  the  issues.  The 
case  must  be  determined  upon  the  rights  of  the  parties  when  the 
proceedings  were  instituted.     At  that  time  the  heirs  had  no  right 


668  PROBATE  REPORTS  ANNOTATED. 

of  action.  The  fact  that  they  afterwards  acquired  title  to  the  as- 
sets of  their  father,  if  it  be  a  fact,  by  the  discharge  of  the  admin- 
istrator de  bonis  non,  could  not  help  them  in  this  action.  They 
could  no  more  maintain  a  suit  by  reason  of  an  after-acquired  title 
or  right  than  could  a  plaintiflE  recover  upon  a  promissory  note  to 
which  he  had  no  title  when  he  brought  his  action  thereon,  but 
which  obligation  he  subsequently  purchased  from  the  original 
owner.  If  the  administrator  de  bonis  non  of  the  estate  ot  James 
Yeazel  failed,  neglected,  and  refused  to  take  any  steps  to  collect 
this  claim,  as  is  now  insisted,  the  heirs  should  have  had  him  re- 
moved before  bringing  this  sniL  If  the  claim  was  lost  by  his 
neglect,  they  have  their  remedy  against  him  upon  the  bond.  It 
is  true,  no  administrator  of  the  estate  of  James  Yeazel,  deceaseds 
was  ever  appointed  in  this  state,  but  this  can  not  aid  the  plaintifiEs 
below,  since  the  right  of  a  foreign  administrator  to  sue  in  this  state 
is  recognized  by  statute.     (Comp.  St  ch.  28,  §  837.) 

It  is  argued  that  the  question  whether  the  heirs  have  the  right 
to  prosecute  the  suit  is  not  before  us  for  review,  since,  after  de- 
murring to  the  petition  on  the  grounds  that  plaintiflEs  have  no 
legal  capacity  to  sue,  the  defendant  did  not  stand  upon  this  de< 
murrer,  but  filed  an  answer.  Conceding  that  answering  and  go- 
ing to  trial  constituted  a  waiver  of  the  first  ground  of  demurrer, 
the  defendant  did  not  thereby  waive  the  fourth  objection  therein 
stated,  namely,  that  the  petition  fails  to  state  a  cause  of  action  in 
favor  of  the  plaintiffs.  This  defect  or  objection  is  always  avail- 
able, and  is  not  lost  by  answering'  after  the  overruling  of  a  de- 
murrer. The  petition,  on  its  face,  as  well  as  the  evidence  adduced, 
discloses  that  an  administrator  de  bonis  non  of  the  estate  of  James 
Yeazel  had  been  appointed  and  qualified  prior  to  the  filing  of  this 
suit,  and  that  he  had  not  been  discharged ;  so  that  the  petition  and 
the  proofs  make  out  a  cause  of  action  in  his  favor,  and  not  any 
liability  in  favor  of  the  heirs.  (See  authorities  heretofore  cited.) 
The  verdict  is  therefore  contrary  to  the  evidence.  The  conclusions 
reached  make  it  unnecessary  to  consider  the  other  points  argued 
in  the  brief. 

The  judgment  is  reversed,  and  the  cause  remanded. 
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Note.— PRINCIPAL  AND  ANCILLARY  JURISDICTION,  HOW  PAR 

INDEPENDENT. 

Where  there  are  several  adminislrators  of  one  estate,  the  admiaistratioa 
granted  in  the  place  of  domicil  of  the  deceased  is  the  principal  one,  and  that 
granted  in  any  other  state,  although  independent  of  the  oth.r,  is  subsidiary 
and  auxiliary  or  ancillary  thereto,  and  is  merely  supplemental  to  said  princi- 
pal administration,  and  said  principal  administrator  may  collect  the  effects  of 
the  deceased  in  any  other  country,  and  give  a  valid  release  to  all  who  may  have 
there  incurred  any  liability  to  the  estate.  (Parsons  v.  Lyman,  20  N.  Y.  108; 
3  Redf.  on  Wills,  ch.  1,  §  2,  subds.  6,  8,  17,  pp.  24,  84;  1  Wms.  on  Exrs.,  0th 
Am.  ed.,  862,  419,  note  u.)  Such  subsidiary,  auxiliary  or  ancillary  adminis- 
trators, after  they  have  paid  all  claims  of  creditors  in  the  jurisdiction  of  their 
appointment,  may  be  ordered  to  remit  the  residue  of  the  estate  remaining  in 
their  hands  to  the  principal  administrator  at  the  place  of  domicil  of  the  intes- 
tate, to  be  disposed  of  and  distiibuted  to  the  persons  entitled  thereto,  pursuant 
.to  the  laws  of  the  state  of  such  domicil.  (Rice  Probate  Law,  p.  420,  citing, 
Parsons  v.  Lyman,  20  N.  Y.  103;  Despard  v.  Churchill,  53  id.  192,  199;  N.  Y. 
Code  of  Civ.  Pro.  §§  2700,  2701;  Redf.  L.  &  Pr.  Surr.  Ct.,  2d  ed..  821-2.)     • 

"  Where  letters  of  administration  are  granted  to  different  persons  in  differ- 
ent states,  they  are  so  far  deemed  independent  of  each  other,  that  a  judgment 
obtained  against  one  will  furnish  no  right  of  action  against  tlie  other,  to  affect 
assets  received  by  the  latter  in  virtue  of  his  own  administration;  for,  in  con- 
templation of  law,  there  is  no  privity  between  him  and  the  other  administra- 
tor." (Story's  Conflict  of  Laws,  §  522.)  In  another  place,  commenting  upon 
Mackay  v.  Cox  (18  How.  100),  the  same  learned  writer  says:  "  The  true  law 
in  regard  to  ancillary  administrations  is  stated  by  Nelson  and  Curtis,  JJ.,  as 
dependent  upon  the  discretion  of  the  Orphans'  Court,  which  granted  it, 
whether  the  money  remaining  in  the  hands  of  the  ancillary  administrator, 
after  the  satisfaction  of  all  claims  in  this  jurisdiction,  should  be  distributed 
here  by  the  ancillary  administrator,  or  remitted  to  the  principal  administrators 
for  distribution;  and  until  that  direction  shall  be  executed,  and  the  ancillary 
administrator  directed  which  course  to  pursue,  he  is  in  no  default."  (§  529  D.) 
So  it  is  said  in  8  Redf.  on  Wills,  26:  "  Hence,  where  there  is  a  principal  ad- 
ministrator in  the  phice  of  the  domicil  of  the  decedent,  and  in  other  states 
there  are  creditors  and  estate,  real  or  personal,  belonging  to  the  estate,  there 
accrues  a  right  to  an  auxiliary  or  ancillary  administration,  as  it  is  called,  since 
it  is  subsidiary  and,  as  it  were,  supplemental  to  the  principal  administration. 
But  these  administrators  are  regarded  as  wholly  independent  of  each  other;  so 
much  so  that  a  judgment  recovered  against  the  personal  representative  of  the 
estate  in  one  state  forms  no  ground  of  action  against  such  representative  in 
another  state.  But,  it  must  be  conceded,  that  where  there  are  no  creditors  be- 
yond the  limits  of  the  principal  administration,  there  Is  no  reason  why  the 
debtors  of  the  estate  may  not,  by  making  payment  to  the  personal  representa- 
tive in  the  place  of  the  principal  administration,  obtain  a  valid  release  of  the 
cause  of  action." 


J 
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Appeal  op  WnrnNa 

[67  Conn.  879  ;  85  Atl.  Rep.  268.] 

Construction  of  will — Election. 

Testatrix  gave  one-half  of  her  residuary  estate  to  one  Whiting,  for  life,  on  the 
condition  that  during  her  lifetime  he  should  pay  to  her  a  certain  fixed 
sum  of  money.  Subsequently  she  entered  into  an  agreement  with  Whit* 
ing  to  the  effect,  that  in  the  event  of  her  death  before  him  a  certain  in- 
debtedness acknowledged  to  be  due  and  owing  should  be  regarded  as  can- 
celed, and  in  no  way  accounted  for  by  him.  After  the  date  of  this  agree- 
ment testatrix  duly  executed  a  codicil,  which  substantially  reaffirmed  all 
of  the  provisions  of  her  will  by  which  one-half  of  her  residuary  estate 
was  given  to  Whiting,  but  made  no  mention  of  the  agreement  by  which  * 
his  indebtedness  was  to  be  regarded  as  canceled.  Held,  that  the  codicil 
which  recognized  the  existence  of  a  former  will  operates  as  a  republica- 
tion of  that  will,  and  brings  it  down  to  the  same  date  as  the  codicil.  And 
that  Whiting  must  pay  the  sum  required  by  the  will  or  forfeit  the  bequest 
made  to  him,  even  though  he  had  fully  complied  with  the  agreement,  and 
paid  to  the  testatrix  the  full  amount  of  interest  due  according  to  its  terms. 

Where  a  will  bequeaths  property  of  the  testator  to  a  legatee,  coupled  with  a 
bequest  of  other  property  to  another,  such  legatee,  in  setting  up  any  right 
or  claim  of  his  own  to  such  other  property,  surrenders  all  interest  in  the 
property  so  bequeathed  to  him. 

Appeal  from  an  order  of  the  Superior  Court  held  in  and  for 
the  county  of  New  Haven. 

Hon.  F.  A.  Hall,  Presiding  Judge. 

Henry  0.  Newton,  for  appellant 

John  W,  Bristol  and  Samuel  A.  York,  for  appelleea 

Hamersely,  J. — Upon  the  settlement  of  the  administration 
account,  it  became  the  duty  of  the  Court  of  Probate  to  make  an 
order  for  the  distribution  of  the  residuary  personal  estate  in  the 
hands  of  the  executor.  The  will  of  Mrs.  Beers  gave  one-half  of 
that  estate  to  the  children  of  John  H  Whiting,  to  be  paid  over  to 
them  upon  the  settlement  of  the  estate,  unless  said  Whiting  should 
pay,  either  to  the  testatrix  during  her  life  or  to  her  executor 
upon  demand  after  her  death,  the  sum  of  $6,000  (assumed  by  the 
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will  to  be  due  from  Whiting  to  the  testratrix),  in  which  event 
said  one-half  of  the  residuary  estate  was  to  be  paid  to  William  E. 
Downes,  to  be  held  in  trust  during  Whiting^s  life,  and  then  to  be 
delivered  to  said  children.  If  in  fact  the  $6^000  had  been  paid, 
the  estate  must  be  distributed  to  Downes,  trustee ;  and,  if  it  had 
not  been  paid,  the  distribution  must  be  to  the  children  of  Whit- 
ing. The  determination  of  this  fact  of  payment  is  a  necessary  in- 
cident  to  the  exercise  of  the  power  of  distribution  vested  in  the 
Court  of  Probate.  No  question  of  forfeiture  of  vested  rights,  or 
title  to  property  such  as  has  been  held  to  be  without  the  jurisdic* 
tion  of  a  Court  of  Probate,  was  involved.  {HaU  v.  Pierson^  63 
Conn.  832,  344;  28  Atl.  544.)  Upon  the  trial  in  the  Superior 
Court  the  appellant  oflEered  certain  evidence  which  the  court  ruled 
to  be  inadmissible.  Such  ruling  is  the  only  error  assigned  in  the 
appeal  to  this  court  The  evidence  consisted  of  a  memorandum 
of  agreement  between  the  appellant  and  Mra  Beers,  as  explained 
by  the  testimony  of  Whiting  and  others.  The  "  reasons  of  ap- 
peal** filed  in  the  Superior  Court  set  up  this  memorandum,  and 
the  allegations  of  the  fulfillment  of  its  conditions  by  Whiting,  as 
the  only  ground  for  the  appeal  from  the  orders  of  the  Court  of 
Probate.  The  questions  thus  presented  to  the  Superior  Court 
were:  Have  the  conditions  of  the  memorandum  of  agreement 
been  carried  out  by  Whiting  ?  Is  this  agreement,  together  with 
such  execution  on  his  part,  a  payment  of  the  $6,000,  as  required 
by  the  will? 

The  record  shows  that  the  evidence  excluded  constituted  the 
appellant^s  whole  casa  The  appellees  objected  to  its  admission. 
Under  these  circumstances  it  was  agreed  by  counsel  that  the  evi- 
dence should  be  received,  and  that  afterwards  the  objections  to  its 
admissibility  might  be  renewed,  and  the  court  then  rule  upon  the 
same.  Accordingly,  the  memorandum  was  read  to  the  court,  the 
appellant  was  sworn  as  a  witness,  examined,  and  cross-examined, 
and,  after  the  whole  case  of  the  appellant  had  been  thus  heard,  the 
appellees  renewed  their  objections  to  the  evidence,  and  the  court 
excluded  the  same.  No  ground  of  objection  was  specified  by  the 
appellees,  and  no  reason  for  exclusion  is  stated  by  the  court 
The  appellant's  claim  in  behalf  of  the  admissibility  of  the  evidence 
is  stated  in  paragraph  9J  of  the  finding.     It  is  that  the   evidence 
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^*  tended  to  show  and  did  show  a  sufficient  compliance  with  the 
condition  of  said  will  to  enable  appellant  to  hold  the  property 
therein  given  to  him."  The  court  overruled  this  claim  and  held 
that  all  the  testimony  did  not  show  a  compliance  on  the  part  of  the 
appellant  with  the  condition  of  the  will.  The  appellant  then  rested, 
the  appellees  offered  no  evidence,  and  the  court  rendered  judg- 
ment that  the  appeal  be  dismissed,  and  that  the  orders  of  the 
Court  of  Probate  be  affirmed.  If  the  admissibility  of  this 
testimony  had  depended  on  its  relevancy  to  the  fact  of  a  set- 
tlement between  the  appellant  and  the  testatrix  of  his  indebt- 
edness to  her  for  the  proceeds  of  the  Air  Line  securities  men- 
tioned in  the  will,  it  might  have  been  admissible.  But  its 
admissibility  did  not  depend  on  the  tendency  or  sufficiency 
of  the  evidence  to  prove  a  settlement  as  claimed  by  the 
appellant  If  such  settlement  were  made,  it  was  made  some 
six  months  prior  to  the  execution  of  the  second  codicil  of  the  will, 
and  that  codicil  was  made  in  view  of  and  with  plain  reference  to 
the  alleged  settlement  This  is  apparent  from  the  record.  The 
will  was  executed  May  2,  1894.  It  bequeaths  specific  sums  to 
three  l^atees ;  gives  the  whole  residue,  one-half  to  William  E. 
Downes  in  trust  to  pay  the  net  income  to  her  granddaughter  by 
marriage,  Jennie  Downes  Whiting,  and  upon  her  death  to  deliver 
said  one-half  to  the  children  of  said  Jennie  Whiting ;  and  the  other 
half  (specially  including  in  that  half,  as  property  bequeathed,  a 
debt  of  $6,000  due  from  Whiting  to  the  estate)  to  the  children 
of  her  grandson  John  H.  Whiting  (the  appellant).  But,  if  said 
Whiting  shall  pay  the  sum  of  $6,000, — in  the  manner  above  stated, 
then  the  one-halt  including  the  sums  so  paid,  is  to  go  to  said 
Downes  in  trust  to  pay  the  net  income  to  Whiting  during  his  life, 
and  upon  his  death  to  deliver  the  same  to  his  children,  in  pur- 
suance of  the  bequest  to  them.  The  will  appoints  William  E. 
Downes  executor.  The  first  codicil  is  executed  July  27,  1891. 
It  changes  one  of  the  three  legacies  and  republishes  the  will.  Oc- 
tober 21,  1§91,  the  following  paper  is  executed:  "Memorandum 
of  agreement,  made  this  21st  day  of  October,  1891,  between  Mary 
Ann  Beers  and  John  Whiting,  bojbh  of  New  Haven.  Whereas, 
the  said  John  H.  Whitinor  has  received  from  the  said  Marv  Ann 
Beers  the  sum  of  nine  thousand  dollars,  upon  which  he  promises 
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to  pay  interest  to  her  at  the  rate  of  four  per  cent  so  long  as  she 
lives,  payable  quarterly;  and  it  is  understood  and  agreed  that,  if 
the  said  John  H.  Whiting  survive  her,  the  said  principal  sum 
shall  be  a  free  gift  from  the  said  Mary  Ann  Beers,  and  not  in  any 
way  charged  to  or  accounted  for  by  him,  the  said  John  H.  Whit- 
ing, and  that  if  she,  the  said  Mary  Ann  Beers,  shall  survive  him, 
the  same  shall  be  paid  back  to  her,  and  not  otherwise:  Now, 
therefore,  to  secure  such  payment  it  is  agreed  that  he,  the  said 
John  H.  Whiting,  shall  place  in  the  hands  of  Henry  Stoddard, 
Esq.,  an  insurance  policy  for  said  sum  of  nine  thousand  dollars 
upon  the  life  of  said  Whiting,  and  a  note  for  said  sum  of  nine 
thousand  dollars,  to  be  held  by  him,  the  said  Stoddard,  until  the 
death  of  one  or  the  other  of  the  parties  hereto,  and  to  be  by  him 
then  delivered  unto  the  survivor.  Mary  Ann  Beers.  John  H. 
Whiting."  May  7,  1892,  the  second  codicil  was  executed.  It 
revokes  *'any  will  and  codicil,  and  every  instrument  of  a  testa- 
mentary  nature  whatever,  made  or  executed  since  the  27th  day  of 
July,  A.  D.,  1891,  if  any  such  exists, "  and  then  says:  "  I  hereby 
reaffirm,  establish,  and  declare  the  last  will  and  testament  execu- 
ted by  me,  and  dated  May  2,  A-  D.,  1891,  as  modified  by  the  codi- 
cil thereto,  dated  the  27th  of  July,  A.  D.,  1891,  to  be  my  last 
will  and  testament ;  and  I  hereby  ratify  and  confirm  the  provisions 
of  said  will  and  said  codicil  thereto."  The  last  codicil,  executed 
October  7,  1892,  refers  only  to  two  of  the  legacies,  ratifying  the 
provisions  of  the  will  and  codicil. 

Republication  of  a  will  brings  it  to  date,  and  makes  it  speak  at 
that  time  in  respect  to  matters  which  have  arisen  between  its  first 
execution  and  the  republication.  {Oiddings  v.  Oiddings,  65  Conn. 
160;  82  Atl.  334.)  It  has  often  been  held  that  a  codicil  which 
recognizes  the  existence  of  a  former  will  operates  as  a  republica- 
tion. But  in  this  case  the  republication  is  direct  The  intent  of 
the  testatrix  is  expressed  with  unmistakable  precision.  Since  the 
former  will  was  made  she  had  executed  a  document  which  might 
be  claimed  as  giving  to  Whiting,  in  case  he  survived  her,  the 
fund  of  $6,000  which  by  the  will  was  bequeathed  to  his  children. 
She  revokes  this  codicil,  and  this  *'  instrument  of  a  testamentary 
nature,"  and  declares  the  former  will  '*  to  be  my  last  will  and  tes- 
tament," and  ratifies  and  confirms  'Hhe  provisions  of  said  will" 
Vol.  1—85 
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If  the  testatrix,  on  May  7, 1892,  had  executed  a  new  will,  m  which 
she  had  referred  to  the  provisions  of  the  former  will  in  relation  to 
Whiting  and  his  children,  and  to  the  agreement  of  October  21, 
1891,  and  then  disposed  of  her  estate  by  the  same  language  used 
in  her  former  will,  the  effect  of  such  new  will  would  be  the  same 
as  is  that  of  the  codicil  which  she  did  execute  on  that  day ;  and  the 
intent  of  the  testatrix  to  give  the  $6,000  which  on  that  day  (May 
7,  1892)  she  declares  she  understood  to  be  due  her  from  Whiting, 
to  her  great  grandchildren,  and  to  give  Whiting  the  income  of 
that  fund  and  of  other  property  upon  his  payment  to  herself  or 
her  executor  of  the  sum  of  $6,000,  would  be  no  more  clearly  ex- 
pressed.    It  is  patent  and  admitted  that  it  Whiting  did  owe  Mrs. 
Beers  $6,000,  as  stated  in  her  codicil  of  May  7,  1892,  he  has  not 
paid  it  since  that  time.     The  evidence  excluded  by  the  Superior 
Court  was  not  offered,  and  could  not  have  been  received,  for  the 
purpose  of  altering  the  clearly  expressed  meaning  of  the  will.     It 
could  only  be  relevant  for  the  purpose  of  showing  that  Whiting 
was  not  indebted  to  the  testatrix,  as  stated  in  her  will.     In  other 
words,  the  appellant  undertook  to  prove  that  the  fund  of  $6,000 
given  by  the  testatrix  to  her  greatgrandchildren,  coupled  with  a 
gift  to    him   in  view  of  such  disposition  of  the  fund,  was  not 
in  fact  the  property  of  the  testatrix,  but  was  the  property  of  him- 
self.    And  for  such  purpose  the  testimony  was  wholly  irrelevant 
If  it  proved  the  appellant's  contention,  it  also  proved  that  he  was 
entitled  to  take  nothing  under  the  will,  and  that  the  order  of  dis- 
tribution must  stand.     Where  a  will  bequeaths  property  of  the 
testator  to  a  legatee,  coupled  with  a  bequest  of  other  property   to 
another,  such  legatee,  in  setting  up  any  right  or  claim  of  his  own 
to  such  other  property,  surrenders  all  interest  in  the  property  so 
bequeathed  to  him.     This  rule  springs  from   manifest  principles 
of  equity, — i  e.  maxims  of  honesty, — is  firmly  settled,  and  is  good 
in  law  as  well  as  in  equity,     {(barter's  Appeal,  59  Conn.  576,  587; 
22  Atl.  820;  IlaU  v.  Pierson,  63  Conn.    332,  345;  28  Atl.  544;  8 
Bac.  Abr.  314;  Watson  v.  Watson,  128  Mass.  152.)     In  Cooper  v. 
Cooper  (6  Ch.  App.  15),  the  facts  were  somewhat  analogous  to  the 
facts  in   this  case,  and  the  court  says  :     "  She  (the  testratrix)  at- 
tempts and  purports  to  give  by  her  will  that  which  was  not   hers, 
but  her  children'^     It  does  not  appear  to  me  in  any  wise  material 
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by  what  previous  titles  it  had  become  the  childreirs.  At  her 
death  they  are  found  to  be  the  true  owners  of  property  disposed 
of  by  her,  and  at  the  same  time  they  are  found  to  be  named  a» 
objects  of  her  testamentary  bounty.  That  seems  to  me  to  state 
the  requisites,  and  the  only  requisites,  for  raising  the  obligation 
to  elect."  In  this  case  the  appellant  set  up  in  the  Superior  Court 
his  own  claim  to  the  $6,000  fund  the  testatrix  had  bequeathed  to 
his  children.  It  was  immaterial  whether  this  claim  was  welt 
founded  or  not  He  could  not  enforce  it  without  losing  his  bene- 
ficial interest  under  the  will;  and  so  the  evidence  offered  by  him 
that  it  was  well  founded  could  not  affect  the  validity  of  the  orders 
of  the  Court  of  Probate,  and  the  appellant  can  not  complain  of  its 
rejection.  Whether  John  11.  Whiting  can  now  elect  to  carry  out 
the  provisions  of  the  will,  and  to  pay  the  $6,000  he  has  refused  to 
pay  upon  demand,  is  a  question  not  involved  in  this  proceeding, 
and  not  considered. 

There  is  no  error  in  the  judgment  of  the  Superior  Court  and 
new  trial  is  denied. 

Andrews,  C.  J.,  and  Torrance  and  Fenn,  JJ.,  concurred. 

Baldwin  J.  (concurring). — The  reasons  of  appeal  filed  in  the 
Superior  Court,  after  descrii3ing  the  agreement  between  Mrs.  Beers 
and  the  appellant  of  November  21,  1891,  a  copy  of  which  was 
annexed  as  Exhibit  B.  stated  that  the  appellant  "duly  paid  the 
interest  to  said  Mary  Ann  Beera  specified  in  said  Exhibit  B."  No 
other  allegation  was  made  of  his  fulfillment  of  the  terms  of  the 
agreement  Under  these  pleadings,  proof  that  payment  of  inter- 
est had  been  waived  was  inadmissible.  The  only  question  pre- 
sented was  whether  it  had  been  actually  mada  The  exclusion  of 
the  evidence  offered  by  the  appellant  being  thus  fully  justifiedt 
while  I  concur  in  the  affirmance  of  the  judgment  of  the  Superior 
Court,  1  deem  it  unnecessary  to  express  an  opinion  as  to  the  effect  of 
the  republication  of  the  will  after  the  execution  of  the  agreement 


Note.— DOCTRINE  OP  ELECTION  EXAMINED. 

A  party  can  not  be  indulged  in  a  vacillating  and  inconsistent  position  with 
reference  to  his  legal  rights,  and  where  he  has  the  option  of  several  couraes  and 
deliberately  selects  one  he  is  confined  to  the  selection  and  will  not  be  heard  to 
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dispute  or  abandon  it  in  favor  of  some  other  selection  that  the  logic  of  events 
has  made  more  desirable.  Any  decisive  line  of  conduct  that  discloses  an  in- 
ieution  to  adopt  a  certain  position,  if  entered  into  with  a  full  knowledge  of  his 
rights,  will  create  an  estoppel.  (Rodermund  v.  Clark,  46  N.  Y.  354.)  The 
peculiar  hardships  of  this  rule  have  been  illustrated  by  a  decisioa  of  the  Su- 
preme  Court  of  Ohio,  where  the  rule  was  invoked  by  the  proponents  of  a  will 
under  which  the  widow  of  the  testator  had  made  an  election  to  accept  the  pro- 
visions therein  contained  in  her  favor;  subsequently  she  sought  to  annul  her 
election  and  demand  her  dower  rights,  the  court  say:  *'  We  hold  that  the  elec- 
tion of  the  widow  to  take  under  the  will  does  not  estop  her  from  contesting 
the  will,  denying  the  validity  of  its  devises,  or  setting  up  her  claim  as  heir. 
She  can  do  all  or  either  of  these  without  having  her  election  set  aside.  Her 
right  to  elect  is  the  creature  of  statutory  law,  aud  we  must  look  to  the  statutes 
creating  it  alone,  for  the  estoppel  it  is  to  work.  These  statutes  make  her  elec- 
tion to  take  under  the  will  a  bar  to  dower,  aud  to  her  distributive  part  of  the 
personal  estate  due  her  as  widow,  and  to  nothing  else.  A  contrary  reading  of 
the  statutes  would,  in  many  instances,  result  in  the  greatest  injustice  to  her. 
She  is  compelled  to  make  an  election  and  is  only  allowed  one  year  for  that 
purpose.  The  heirs  may  contest  the  will,  or  not,  at  their  discretion,  and  they 
are  allowed  two  years  in  which  to  commence  the  contest.  How  can  the  widow 
know,  at  the  time  of  making  her  election,  whether  tliere  will  he  a  contest  ? 
And  if  she  could  know  that,  must  she  at  her  own  peril,  predetermine  the 
rights  of  the  parties  thereto.  There  would  be  no  safety  to  her  in  such  a  con- 
struction of  the  law.  She  might  validate  the  will  by  such  an  election,  and  the 
heirs  invalidate  it  by  a  contest.  It  would  then  seem  to  be  a  will  as  to  her,  and 
no  will  as  to  them.  On  the  other  hand,  should  she  decide  that  the  will  was 
invalid,  and  would  be  set  aside,  and  therefore  decline  to  take  under  it,  the  will 
might  ultimately  be  established,  and  she  be  made  to  lose  all  benefit  however 
great,  of  its  provisions  in  her  favor.  Thus  an  election  which  was  intended  for 
the  benefit  of  the  widow  would  become  a  means  to  entrap  her,  and  would  ren- 
der her  right  uncertain  and  impracticable.  Such  is  not  the  law.  If  there  is 
no  valid  will  there  is  no  valid  election,  and  of  course  no  estoppel  or  bar,  and  it 
matters  not  whether  the  invalidation  takes  place  before  or  after  the  election,  or 
at  whose  instance  it  takes  place.  It  is  only  in  the  event  that  the  document 
probated  becomes  or  remains  established  as  a  valid  will  that  her  election  can 
have  any  effect  whatever,  and  when  such  is  the  case,  the  effect  of  the  election 
is  confined  to  her  rights  as  widow,  and  can  not  reach  her  rights  as  heir  to 
property  not  effectually  and  legally  disposed  of  by  the  will."  (Carder  v.  Fay- 
ette Co.,  16  Ohio  St.  a^S.) 

Dower  is  a  clear  legal  right,  and  can  not  be  divested  except  upon  full  knowU 
edge  of  the  widow's  rights;  and  if,  in  ignorance  of  the  extent  of  the  estate,  the 
widow  accept  a  provision  of  her  husbind's  will  in  lieu  of  dower,  she  may» 
even  after  the  lapse  of  years,  renounce  under  the  will,  and  claim  her  dower. 
(United  States  v.  Duncan,  4  McLean,  90.  i 

If  the  provisions  of  the  will  manifest  a  clear  intent  on  the  part  of  the  testator 
to  bar  the  dower  right  it  is  sufficient,  without  express  declaration,  to  put  her 
to  an  election  between  the  provisioiis  of  the  will  for  her  benefit  and  those  pro* 
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Tided  for  her  by  statutory  law.  (Brokaw  v.  Brokaw,  41  N.  J.  Eq.  403.)  Where 
tbere  is  a  manifest  incompatibility  between  the  dower  rights  and  the  recitals  of 
the  will — in  other  words,  a  clear  repugnancy  between  the  two  claims— both 
can  not  stand,  but  the  widow  must  elect  between  them.  (Pratt  v.  Douglass,  88 
N.  J.  Eq.  586;  Eonvalinktt  v.  Scblegel,  104  N.  Y.  180;  O'Brien  v.  Elliot,  15 
Me.  125;  Cunningbam  v.  Shannon,  4  Rich.  Eq.  150;  Warren  r.  Morris,  4  Del. 
Ch.  289;  1  Pom.  Eq.  Jur.  §g  189,  488.  498,  550;  4  Kent's  Com.  58.)  This 
proposition  is  elementary  and  authorities  are  superfluous.  A  devise  in  lieu  of 
dower  is  tbe  price  put  by  the  testator  himself  on  that  right  (Scribner  on  Dower^ 
496),  and  the  intention  to  exclude  this  right  of  dower  is  to  be  gathered  from 
the  will  alone.    (McQee  v.  Hall,  26  S.  C.  182.) 

The  widow  may  be  entitled  to  dower  where  she  takes  other  real  estate  de- 
vised to  her  under  tbe  same  will  unless  there  be  an  express  provision  in  the 
will  to  the  contrary,  or  by  so  doing  she  will  defeat  the  operation  of  some  othet 
provision  in  the  instrument.    (Daugherty  v.  Daugherty,  69  la.  677.) 

Judge  WoBRNBR,  in  his  Law  of  Administration  (p.  119),  says  on  this  subject: 
"  The  rejection  by  the  widow  of  tlie  provisions  made  for  her  by  wilt  generally 
results  in  the  diminution  or  contravention  of  devises  and  legacies  to  other  par- 
ties. The  rule  in  such  case  is  that  tbe  devise  or  legacy  whicb  the  widow 
rejects  is  to  be  applied  in  compensatioif  to  tbose  whom  her  election  disappoints." 
To  the  same  effect  are  Wood  v.  Wood(l  Mete,  Ky.,  512),  and  Dean  v.  Hart  (6a 
Ala.  808).  This  same  result  in  principle  is  reached  by  accelerating  the  enjoy 
ment  of  the  remainder,  when  the  election  of  the  widow  only  affects  equally 
those  to  whom  the  remainder  is  given.  (Fox  v.  Rumery,  68  Me.  121;  State  v. 
Smith,  16  Lea.  662;  Holderly  v.  Walker,  56  N.  C.  46;  Robinson  v.  Huirison, 
2  Tenn.  Ch.  11;  Armstrong  v.  Park,  9  Humph.  195;  Capron  v.  Capron,  6 
Mackey,  225;  12  Cent.  Rep.  43.) 

Van  Steenwyck  v.  Washburn,  59  Wis.  488,  505.  In  this  case  it  was  said 
by  Cole,  J. :  "  Independently  of  the  statute,  probably  no  one  would  question 
the  power  of  a  court  of  equity,  where  the  application  was  in  time,  to  elect  for 
an  insane  widow,  or  other  person  incapable  for  want  of  capacity  of  personally 
making  it.  Such  a  power  has  often  been  exercised  by  Courts  of  Chancery  in 
England  and  in  this  country,  and  the  jurisdiction  is  well  established.  Does, 
then,  the  statute  which  requires  the  widow  to  elect,  limit  or  abrogate  this  juris- 
diction, so  that  a  court  can  no  longer  exert  it  on  behalf  of  an  insane  widow  f 
We  perceive  no  sufficient  ground  for  saying  that  it  does.  The  object  of  the 
statute  is  to  regulate  dower,  declare  when  and  under  what  circumstances  ia 
shall  exist,  define  its  extent,  and  prescribe  the  manner  in  which  it  may  be 
barred.  True,  it  provides  that  when  the  widow  is  put  to  an  election  she  shall 
be  deemed  to  have  elected  to  take  the  jointure,  devise,  or  other  provision,  im- 
less,  within  a  year  from  the  death  of  her  husband,  she  file  a  notice  that  she 
elects  to  take  the  share  of  his  estate  which  the  law  gives  her.  But  we  do  not 
think  it  was  the  design  of  the  statute  to  abrogate  the  jurisdiction  of  a  court  of 
equity  in  a  proper  case.  Such  nn  inference  should  not  be  made  without  a 
clear  expression  of  such  legislative  intent." 

The  court  further  said  :  "  Prior  to  the  adoption  of  tbe  statute  fixing  the 
time  within  which  the  widow  is  required  to  make  the  election,  although  she 


678  PROBATE  REPORTS  ANNOTATED. 

was  then,  as  now,  compelled  to  elect  between  a  proYisioa  made  for  her  in 
lieu  of  dower  aud  her  right  to  dower,  still  if  she,  in  making  the  election,  acted 
in  ignorance  of  her  rights,  and  had  no  means  of  knowing  what  tliey  were,  a 
court  of  equity  would  graut  her  relief  ;  and  in  cases  where  no  election  had 
or  could  be  made,  for  the  reason  iliat  the  widow  could  not  aacertaiii  or  know 
the  condition  or  character  of  the  estate,  the  chancellor  postponed  her  election 
until  an  account  was  taken  and  the  condition  of  the  estate  ascertained.  *  *  * 
If  a  court  of  equity,  after  an  election  has  been  made  by  the  widow,  will, 
•upon  a  state  of  case  showing  that  she  has  been  imposed  upon,  or  has  made  her 
choice  when  in  ignorance  of  the  condition  of  the  estate  and  without  the  means 
of  ascertaining  it,  relieve  her  in  order  that  the  election  may  be  made  under- 
«tandingly,  we  see  no  reason  why  before  an  election  is  made,  although  the 
■time  may  be  limited  by  statute,  relief  may  not  be  granted  when  the  chancellor 
himself  sees  that  no  intelligent  choice  can  be  made.  It  is  obvious  in  the  pres- 
ent case  that  the  provision  of  the  will  is  much  more  beneficial  than  the  dower, 
«nd  it  would  be  not  only  a  great  hardship  on  the  widow,  but  a  violation  of  a 
plain  rule  of  equity,  to  deprive  her  of  the  property  intended  for  her  use  and 
benefit  by  her  husband,  in  requirin/p:  an  election  to  be  made  when  the  whole 
estate  is  imperilled  by  litigation,  and  so  unsettled  as  to  preclude  the  chan- 
cellor, even  if  he  desired,  from  making  a  judicious  choice  for  her." 

The  widow's  statutory  rights  in  her  husband's  estate  are  paramount  to  his 
will,  and  he  is  presumed  to  know  that  fact.  It  is,  therefore,  not  accurate  to 
say  that  this  whole  scheme  of  disp>)siiion  of  his  property  is  destroyed  by  the 
widow's  election.  It  is  disarranged  pro  tanto,  but,  in  the  absence  of  any  refer- 
ence to  such  contingency  or  provision  for  it  in  the  will,  there  is  ordinarily 
nothing  on  which  to  found  a  presumption  that  he  would  have  made  any 
specific  difference  in  distribution  had  he  known  she  would  exercise  her  right 
—certainly  not  that  he  would  have  decreased  any  of  the  definite  pecuniary  leg- 
acies to  swell  the  amount  going  at  the  end  of  the  list  of  the  rosiiluaries.  No 
court  is  authorized  to  make  a  new  distribution  for  the  sake  of  equality.  The 
testator's  scheme  must  be  carried  out  as  he  ma<ie  it,  except  so  far  as  that  has 
been  rendered  impossible  by  the  widow's  action,  and  in  so  far  a  court  of 
equity  interferes  to  preserve  an  intent  which  would  otherwise  be  sacrificed. 
Such  interference  is  the  pure  creation  of  equity,  and  had  its  origin  in  the  doc- 
trine of  equitable  election,  which  compelled  one  taking  a  benefit  under  a  will 
to  acquiesce  in  other  provisions  of  the  same  instrument  which  for  any  reasons 
were  not  binding  upon  him.  Equity  compelled  him  to  elect,  and  if  he  chose 
to  assert  his  prior  rights  against  the  will,  the  chancellor  treated  the  provision 
of  the  will  in  his  favor  as  forfeited,  and  then  used  the  benefit  created  by  such 
provision  as  a  fund  to  be  administered  so  as  to  carry  out  as  nearly  as  might  be 
the  purposes  of  the  testator,  which  would  otherwise  fail. 

Widow  entitled  to  know  the  facts  before  being  bound  by  an  election.— 
It  would,  indeed,  be  an  anomaly  if,  after  a  combination  of  both  law  and  equity 
to  cast  upon  the  widow  certain  privileges  which  are  said  to  be  highly  favored, 
she  should  be  compelled  to  accept  her  beneficial  right  in  a  blind  and  haphazard 
way  without  the  least  opportunity  to  inform  himself  of  the  various  equities  to 
which  she  is  entitled,  and  to  make  an  intelliirent  selection  therefrom.    Wa 
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liad  nothing  sanctioning  such  an  iniquity  in  any  system  of  jurisprudence.  It 
is  true  the  law  compels  an  election  between  the  testamentary  devise  and  the 
statutory  dower.  It  is  true  that  the  same  law  inexorably  refuses  to  give  her 
both,  but  it  also  compels  all  interested  parties  to  respect  her  right  of  full  in* 
formation  as  to  any  and  all  facts  which  might  reasonably  bi  expected  to  in- 
fluence an  election.  Generally,  it  may  be  said  that  she  is  not  bound  by  an 
election  made  in  ignorance  unless  she  wilfully  refuses  to  inform  herself. 
(Reeves  v.  Garrett,  84  Ala.  568;  Richart  v.  Richart,  80  la.  465;  Ereiser's  App., 
69  Pa.  St.  200;  Macknet  v.  Macknet,  29  N.  J.  £q,  84;  Pinckney  v.  Piuckney, 
2  Rich.  £q.  219;  Paton  v.  Bowen,  14  R.  I.  875;  Milliken  v.  Welliver,  87  Ohio 
St.  460.) 

It  would  seem  to  be  a  corollary  from  the  above  proposition  that  the  widow 
ia  entitled  to  a  reasonable  time  in  which  to  make  her  election,  and  once  having 
made  it,  after  being  placed  in  possession  of  the  facts  necessary  to  slj^  intelli- 
gent choice,  she  makes  a  disadvantageous  election  through  a  mistake  of  law, 
she  is  still  bound  by  it.  Her  Ignorance  of  her  legal  rights  will  not  shield  her. 
(Light  V.  Light.  21  Pa.  St.  407.) 

The  familiar  doctrine  of  election  as  applied  to  wills  may  be  thus  stated :  A 
beneficiary  who  chooses  to  accept  the  bounty  of  a  testator  must  do  so  upon 
such  terms  and  conditions  as  the  testator  has  seen  fit  to  impose.  He  can  not 
insist  that  provisions  in  his  favor  shall  be  enforced  and  that  those  to  his  preju- 
dice shall  be  ignored  or  set  at  naught.  (Matter  of  Noyes,  5  Dem.  Rep.  Surr. 
Ct.  818.) 

Story,  in  his  work  on  Equity  Jurisprudence  (section  1098),  says :  ''The  gen- 
eral rule  is  that  the  party  is  not  bound  to  make  any  election  "  (where  no  time  to 
make,  it  is  fixed)  "  until  all  of  the  circumstances  are  known,  and  the  state  and 
condition,  and  value  of  the  funds  are  clearly  ascertained,  for  until  so  known 
«nd  ascertained,  it  is  impossible  for  the  party  to  make  a  discriminating  and  de- 
liberate choice,  such  as  ought  to  bind  him  in  reason  and  justice."  (See  also, 
Chitty  on  Cont.  742,  note  ;  Fireman's  Ins.  Co.  v.  Lawrence,  14  Johns.  46.) 

In  order  that  acts  of  a  widow  shall  be  regarded  as  equivalent  to  an  election 
to  waive  dower,  it  is  essential  that  she  act  with  a  full  knowledge  of  all  the 
circumstances  and  of  her  rights,  and  it  must  appear  that  she  intended,  by  her 
acts,  to  elect  to  take  the  provision  which  the  will  gave  her.  These  acts  must 
be  plain  and  unequivocal,  and  be  done  with  a  full  knowledge  of  her  rights  and 
the  condition  of  the  estate.  A  mere  acquiescence,  without  a  deliberate  and  in- 
telligent choice,  will  not  be  an  election.  (1  Lead.  Eq.  Cas.,  title  "Election;" 
Anderson's  Appeal,  86  Pa.  St.  476,  496;  Bradford  v.  Kent.  48  id.  474;  English 
V.  English,  6  Green's  Ch.  504  O'Driscoll  v.  Roger,  2  Dessans.  295;  Wake  v. 
Wake,  1  Ves.  Jr.  835;  Reynard  v.  Spence,  4  Beav.  108;  Tooke  v.  Hardeman,  7 
Chi.  20;  Dixon  v«  McCue,  14  Gratt.  540.) 

The  law  is  well  settled  by  the  uniform  current  of  authorities  that  a  bequest 
in  lieu  of  dower,  accepted  by  election,  is  so  far  based  upon  a  valuable  consid- 
eration that  it  has  priority  over  all  other  legacies  and  will  not  abate  with 
them.    (Lord  v.  Lord,  28  Conn.  827 ;  Security  Company  v.  Bryant,  52  id.  811. 

The  general  rule  applicable  to  cases  where  a  party  is  compelled  to  make 
election,  is :  If  one  should  make  a  choice  in  ignorance  of  the  real  state  of  the 
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funds,  or  under  a  misconception  of  the  extent  of  the  claims  on  the  fund  elected 
by  him,  it  will  not  be  conclusive  on  him.  (Wells  v.  Robinson.  18  Cal.  188, 
142;  Kerr  on  Fraud  and  Mistake,  458;  Pusey  v.  Desbouveir,  8  P.  Wms.  815.) 
This  rule  is  applicable  to  dower.  (Uindley  v.  Uindley,  29  Hun,  818;  Larabee 
▼.  Van  Alstyne,  1  Johns.  807,  808;  Macknet  v.  Mucknet,  29  N.  J.  £q.  54;  2 
Scribner  on  Dower,  2d  ed.,  519,  528;  Cameron  on  Dower,  489,  §  94;  id.  490,  § 
97;  Richart  v.  Richart,  80  Iowa.  4d5;  Dabney  v.  Bailey,  42  Ga.  521.) 

When  it  appears  from  the  face  of  the  will  of  a  deceased  husband  that  the 
testator  did  not  intend  a  provision  which  it  contains  for  his  widow  to  be  in  ad- 
dition to  her  dower,  but  to  be  in  lieu  of  it,  and  his  intention  disclosed  in  other 
parts  of  the  will  must  be  defeated  by  the  allotment  of  dower  to  the  widow,  she 
must  make  her  election,  and  either  renounce  her  dower,  or  the  benefit  she  claims 
under  the  will.    (Herbert  v.  Wren,  7  Cranch.  870.) 
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[156  Illinois,  116 ;  40  N.  E.  Rep.  558.] 

Latent  ambiguity. 

The  law  will  indulge  the  presumption  that  when  a  person  makes  and  publishes 
a  will,  he  intends  to  dispose  of  his  whole  estate  unless  there  ia  some,  satis- 
factory evidence  to  the  contrary. 

While  the  general  rule  is  that  the  intention  of  the  testator  is  to  be  gathered  from 
an  inspection  and  consideration  of  the  will,  and  from  no  other  source,  yet, 
in  case  of  latent  ambiguity,  courts  do  and  must  listen  to  extrinsic  evidence, 
not  for  the  purpose  of  contradicting  or  adding  to  the  terms  of  the  will,  but 
for  the  purpose  ef  determining  the  existence  or  non-existence  of  latent  am- 
biguity, and  to  enable  tne  court  to  look  upon  the  will  in  the  light  of  the 
facts  and  circumstances  surrounding  the  testator  at  the  time  the  will  was 
made,  whereby  to  determine  the  intention  of  the  testator. 

Every  claimant  under  a  will  has  a  right  to  require  that  a  court  of  construction, 
in  the  execution  of  its  office,  shall,  by  means  of  extrinsic  evidence,  place 
itself  in  the  situation  of  the  testator,  the  meaning  of  whose  language  it  ia 
called  upon  to  declare. 

Extraneous  and  oral  evidence  is  always  admissible  to  show  the  state  and  extent 
of  the  testator's  property  in  order  to  place  the  court  in  the  same  position 
the  testator  occupied  at  the  time  he  made  the  will  under  consideration. 

While  words  can  not  be  added  to  a  will,  yet  in  arriving  at  the  intention  of  the 
testator,  so  much  as  is  false  in  the  description  of  the  premises  devised  may 
be  stricken  out,  and  after  striking  out  the  false  description,  if  enough  re- 
mains to  identify  the  premises  intended  to  be  devised,  the  will  may  be  read 
and  construed  with  the  false  words  eliminated  therefrom. 
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Appeal  from  an  order  of  the  Circuit  entered  at  a  term  held 
in  and  for  the  county  of  McLean. 

Hon.  O.  T.  Beeves,  Presiding  Judge. 

Kerrtck,  Lucas  <k  Spencer^  for  appellanta 

Benjamin  and  Morrissey^  for  appelleea 

Craig,  J.  (after  stating  the  facts). — In  the  construction  of  a 
will  the  important  question,  always,  is  to  ascertain  the  intention 
of  the  testator.  As  was  well  said  by  Chief  Justice  Marshall  in 
Finlay  v.  King's  Lessee  (3  Pet.  846):  ''  The  intent  of  the  testator 
is  the  cardinal  rule  in  the  construction  of  wills,  and  if  that  intent 
can  be  clearly  perceived,  and  is  not  contrary  to  some  positive  rule 
of  law,  it  must  prevail,  although,  in  giving  effect  to  it,  some 
words  should  be  rejected,  or  so  restrained  in  their  application  as 
materially  to  change  the  literal  meaning  of  the  particular  sen* 
tence."  See,  also,  Decktr  v.  Decker  {121  111.  354;  12  N.  E.  750). 
It  will  be  presumed  that  a  person,  when  he  makes  and  publishes 
a  will,  intends  to  dispose  of  his  whole  estate,  unless  the  presump. 
tion  is  rebutted  by  its  provisions,  or  evidence  to  the  contrary. 
{Biggins  v.  Owen,  100  111.  556;  Society  v.  Mead,  131  id.  358;  23 
N.  E.  603;  2  Redf.  Wills,  35.)  Upon  an  examination  of  the  will 
in  this  case,  nothing  will  be  found  tending  in  the  least  to  establish 
an  intention  on  the  part  of  the  testator  to  leave  any  portion  of  his 
property  to  descend  as  intestate  estate.  On  the  other  hand,  in 
view  of  the  property  owned  by  the  testator,  it  is  manifest  from 
the  language  of  the  will  that  the  testator  intended  to  devise  his 
entire  estate.  When  the  will  was  executed,  and  at  the  time  of 
the  testator^s  death  he  owned  180  acres  of  land,  and  no  more.  Of 
this  the  testator,  as  is  manifest  from  the  will,  attempted  to  devise 
100  acres  to  his  son  Joseph,  40  acres  to  his  son  Edward,  and  40 
acres  to  his  daughter  Ann  Eliza  Boyce,  making  180  acres, — ^all 
the  land  possessed  by  the  testator.  But,  while  it  is  manifest  that 
the  testator  intended  to  dispose  of  all  the  lands  he  possessed,  yet 
the  language  of  the  will,  as  found  in  the  second  aud  third  clauses, 
if  construed  literally  as  written,  will  defeat  the  plain  intention  of 
the  testator.  Shall  that  be  done,  or  shall  resort  be  had  to  eztrin- 
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sic  evideuce  to  ascertain  the  real  iutent  of  the  testator?  In  the 
consideration  of  a  questioii  of  this  character,  in  Decker  v.  Decker 
{8upra)f  it  was  held:  "While  the  general  rule  is  that  the  intention 
of  the  testator  is  to  be  gathered  ivom  an  inspection  and  considera- 
tion of  the  will,  and  from  no  other  source,  yet,  in  case  of  latent 
ambiguity,  courts  do  and  must  listen  to  extrinsic  evidence,  not  for 
the  purpose  of  contradicting  or  adding  to  the  terms  of  the  will, 
but  for  the  purpose  of  determining  the  existence  or  nonexistence 
of  latent  ambiguity,  and  to  enable  the  court  to  look  upon  the  will 
in  the  light  of  the  facts  and  circumstances  surrounding  the  testa- 
tor at  the  time  the  will  was  made,  whereby  to  determine  the  in- 
tention of  the  testator."  In  Wigram  on  Extrinsic  Evidence,  on 
the  interpretation  of  wills,  after  citing  cases  to  prove  that  extrin- 
sic  evidence  may  be  resorted  to,  the  author  says,  '*  they  might  be 
multiplied  without  end,"  and  adds,  *'  They  appear  to  justify  the 
conclusion  that  every  claimant  under  a  will  has  a  right  to  require 
that  a  court  of  construction,  in  the  execution  of  its  odice,  shall, 
by  means  of  extrinsic  evidence,  place  itself  in  the  situation  of  the 
testator,  the  meaning  of  whose  language  it  is  called  upon  to  de- 
clare." Quoted  with  approval  in  Society  v.  Sfead  (131  III.  362  ; 
28  N.  R  603).  In  Patch  v.  White  (117  U.  S.  210-217;  6  Sup. 
Ct  617,  710),  it  is  said:  "A  latent  ambiguity  in  a  will,  which 
may  be  removed  by  extrinsic  evidence,  may  arise:  (1)  Either 
when  it  names  a  person  as  the  object  of  a  gift,  or  a  thing  as  the 
subject  of  it,  and  there  are  two  persons  or  things  that  answer  such 
name  or  description ;  or  (2)  when  the  will  contains  a  mis- 
description of  the  object  or  subject,  as  where  there  is 
no  such  person  or  thing  in  existence,  or,  if  in  existence, 
the  person  is  not  the  one  intended,  or  the  thing  does  not 
belong  to  the  testator."  After  citing  cases,  the  couii;  concludes  : 
"By  merely  striking  out  the  words  *six*  and  *three'  from  the  de- 
scription of  the  will,  as  not  applicable  (unless  interchanged)  to 
any  lot  which  the  testator  owned,  *  *  *  the  residue  of  the 
description,  in  view  of  the  context,  so  exactly  applies  to  the  lot 
in  question  that  we  have  no  hesitation  in  saying  that  it  was  law- 
fully devised  to  Henry  Walker."  (Page  220,  117  U.  S.,  and 
pages  617,  710,  6  Sup.  Ct)  In  Moreland  v.  Brady  (8  Or.  808), 
in  considering  a  question  of  this  character,  the  court  said :     "  We 
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apprehend  there  can  be  no  question  of  the  admissibility  of  extra- 
neous oral  evidence  to  show  the  state  and  extent  of  the  testator  s 
property,  in  order  to  place  the  court  in  the  same  position  the  tes- 
tator was  at  the  time  he  made  the  will  in  question.  This,  we 
think,  is  unqtiestionably  the  rule  established  by  the  decided  cases. 
This  being  done,  it  appears  that  the  testator  had  no  such  lots  as 
those  described  as  lots  1  and  2  in  the  particular  block  named 
This  renders  it  certain  that  the  lots  named  were  erroneous,  and 
the  words  describing  them  can  have  no  possible  operation,  and 
must  be  rejected."  In  Decker  v.  Decker  (supra),  by  the  terms  of 
the  will  the  testator  devised  twenty  acres  off  the  W.  one-half  of  N. 
E.  one-fourth  of  N.  K  one-fourth  of  section  33,  township  18  N., 
range  11  W.  Tlie  evidence,  however,  showed  that  the  testator 
never  owned  the  N.  E.  one-fourth  of  N.  E.  one-fourth  section  83, 
or  any  part  of  it,  but  he  did  own  N.  W.  one-fourth  of  N.  E.  one- 
fonrth  of  the  section.  Held,  that  there  was*  a  latent  ambiguity  ia 
the  devise,  the  descriptive  words  of  the  lands  devised  being  in 
part  false;  that  the  false  description  might  be  stricken  out,  and 
the  devise  sustained,  as  embracing  the  land  owned  by  the  testator. 
Keeping  in  view  the  foregoing  rules  of  construction,  it  seems 
plain  that  the  testator  did  not  intend  to  leave  the  two  forty-acre 
tracts  in  N.  E.  one- fourth  of  section  22  to  descend  as  intestate  es- 
tate. He,  in  plain  words,  devised  to  Joseph  one  hundred  acres  of 
land,  and  then  follows  with  a  particular  description;  that  is,  sixty 
acres  off  of  the  west  side  of  S.  E.  one-fourth  of  section  22,  and 
forty  acres,  being  the  N.  W.  oneftiurth  of  S.  E.  one  fourth  of  sec- 
tion 22.  Thereby  the  foi'ty-acre  tract  was  made  to  overlap  the 
north  thirty  acres  of  the  sixty  acres  which  was  to  be  a  part  of  the 
one  hundred  acres  devised  to  Josepli.  The  east  ten  acres  of  the 
forty  devised  to  Joseph  the  testator  never  owned.  So  that  the 
general  purpose  to  devise  to  Joseph  one  hundred  acres  would  be 
defeated,  and  he  would  take  but  sixty  acres,  under  the  devise, 
and  the  adjoining  forty  acres  on  the  north  of  the  sixty  acres  is 
left  undevised,  and  the  general  intent  for  the  disposition  of  the 
entire  tract  would  be  defeated  It  is  also  apparent  that  the  pur- 
pose of  the  testator,  as  expressed  in  the  will,  was  to  give  his  son 
Edward  L.  Rodman  forty  acres  of  land.  Indeed  the  will  says,  "I 
will  and  bequeath  forty  acres  of  land  to  my  son  Edward  L.  Rod- 
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man."  The  land  is  then  described  as  the  N.  E.  one-fourth  of  the 
S,  E.  one-fourth  of  section  22, — land  which  the  testator  never 
owned;  but  he  did  own  forty  acres  of  lying  directly  north  of  the 
forty  acre  tract  described,  which  was  known  as  S.  E.  one-fourth 
of  K  R  one-fourth  of  section  22.  If  the  will  is  to  be  construed 
as  contended  for  the  plaintiffs  in  error,  the  devise  of  the  forty 
acres  of  land  to  Edward  will  be  defeated  entirely,  and  the  inten- 
tion of  the  testator  will  be  disregarded.  If,  therefore,  by  any  of 
the  recognized  rules  of  construction,  the  will  may  be  so  construed 
as  to  give  the  language  of  the  testator  effect,  and  thus  carry  out 
the  evident  intention,  not  only  to  dispose  of  his  entire  estate,  but 
to  give  to  his  sons,  Joseph  and  Edward,  the  land  intended  to  be 
devised  to  them,  it  is  the  duty  of  the  court  to  adopt  that  constmc- 
tion.  Bedf.  Wills,  (p.  469),  says:  "Where  the  testator  mis- 
describes  his  estate  as  being  in  different  localities  from  the  fact, 
— putting  one  estate  in  the  locality  of  another,  and  vice  versa, — it 
was  held  that  where  sufficient  appeared  upon  the  face  of  the  will, 
as  applied  to  the  subject  matter,  to  show  that  such  misdescription 
was  a  mere  mistake,  either  of  the  testator  or  the  person  who  drew 
up  the  will,  that  it  would  not  have  the  effect  to  defeat  the  obvious 
intention  of  the  testator."  While  words  can  not  be  added  to  the 
will,  yet  in  arriving  at  the  intention  of  the  testator,  as  has  been 
shown  by  the  authorities,  so  much  as  is  false  in  the  description  of 
the  premises  devised  may  be  stricken  out;  and  after  striking  out 
the  false  description,  if  enougli  remains  to  identify  the  premises 
intended  to  be  devised,  the  will  may  be  read  and  construed  with 
the  false  words  eliminated  therefrom.  Adopting  that  rule  here, 
the  second  and  third  devises  will  read  as  follows:  "Second.  To 
my  son  Joseph  L.  Rodman  I  will  and  bequeath  one  hundred  acres 
of  land  (100), — sixty  acres  (60)  off  of  the  west  side  of  the  south- 
east quarter  of  section  twenty-two  (22),  forty  acres  (40)  being  the 

quarter  of  the quarter  of  section  twenty-two  (22). 

Third.  To  my  son  Edward  L.  Rodman  I  will  and  bequeath  forty 

acres  of  land,  being  the quarter  of  the quarter  of 

section  twenty-two  (22)."  Bearing  in  mind  that  the  testator 
owned  two  forty-acre  tracts  in  N.  E.  one-fourth  of  section  22,  and 
reading  the  two  clauses  of  the  will  in  the  light  of  surrounding  cir- 
cumstances, we  think  all  difficulty  is  removed,  in  regard  to  the 
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lands  devised  by  those  two  provisions  of  the  will.  The  testator, 
owDing  two  quarters  of  a  quarter  of  section  22,  devised  one  quar- 
ter to  his  son  Joseph,  and  the  other  quarter  to  his  son  Edward, 
and  the  two  sons  took  and  held  the  two  tracts  undivided.  The 
Circuit  Court,  in  its  decree,  held  that  the  two  forty  acre  tracts 
were  devised  by  the  will ;  the  S.  W.  forty  to  Joseph,  and  the  S 
E.  forty  to  Edward.  In  this  respect,  we  think  the  court  erred ; 
but  as  the  error  was  one  which  did  not  affect  plaintiffs  in  error, 
they  having  no  interest  whatever  in  the  premises,  the  error  was 
one  which  did  no  harm,  and  hence  no  ground  for  reversing  the 
decree.  The  decree  of  the  Circuit  Court  will  be  affirmed. 
Affirmed. 


N0TB.-PAROL  EVIDENCE  IN  RELATION  TO  AMBIGUITIES. 

Parol  evidence  is  admissible  as  an  aid  in  the  construction  of  a  written  in- 
strument where  some  ambiguity  is  disclosed  on  the  face  of  the  instrument  and 
those  which  arise  in  the  application  of  an  instrument  of  clear  and  definite 
meaning  to  doubtful  subject  matter.  An  ambiguity  apparent  on  reading  an 
instrument  is  termed  ambiguitas  paUms,  or  a  patent  ambiguity  ;  that  which 
arises  merely  upon  its  application,  ambiguitas  latens  or  a  latent  ambiguity.  The 
general  rule  is  that  the  latter  species  of  ambiguity  may  be  removed  by  means  of 
parol  evidence  (Cole  v.  Wendel,  8  Johns.  115;  Jackson  v.  Britton,  4  Wend. 
607;  Galen  v.  Brown,  22  N.  Y.  87)  ;  while  on  the  other  hand  such  evidence 
is  not  admissible  to  explain  an  ambiguity  apparent  on  the  face  of  an  instru 
ment.  (Blossburg  &  C.  R.  Co.  v.  Tioga  R.  Co.,  1  Keyes,  486;  Panton  v. 
Tefft,  22  III.  866;  McNair  v.  Toler,  5  Minn.  485.)  In  defining  these  respective 
terms,  Bouvier  adopts  the  following  language  :  '*  Latent  ambiguity  is  that 
which  arises  from  some  collateral  circumstance  or  extrinsic  matter  in  cases 
where  the  instrument  itself  is  sufllciently  certain  and  intelligible,  while  patent 
ambiguity  is  tliat  which  appears  on  the  face  of  the  instrument;  that  which  oc- 
curs when  the  expression  of  an  instrument  is  so  defective  that  a  court  of  law 
which  is  obliged  to  put  a  construction  upon  it,  placing  itself  in  the  situation 
of  the  parties,  can  not  ascertain  therefrom  the  parties'  intentions."  (See 
Greenl.  Ev.   sees.  202,  800.) 

It  is  a  settled  doctrine  that  as  a  latent  ambiguity  is  only  disclosed  by  ex- 
trinsic evidence,  it  may  be  removed  by  extrinsic  evidence.  Such  an  ambigu- 
ity may  arise  upon  a  will,  either  when  it  names  a  person  as  the  object  of  a  gift, 
or  a  thing  as  the  subject  of  it,  and  there  are  two  persons  or  things  that  answer 
such  name  or  description;  or,  secondly,  it  may  arise  when  the  will  contains  a 
misdescription  of  the  object  or  subject;  as  where  there  is  no  such  person  or 
thing  in  existence,  or,  if  in  existence,  the  person  is  not  the  one  intended,  or 
the  thing  does  not  belong  to  the  testator.  The  first  kind  of  ambiguity,  where 
there  are  two  persons  or  things  equally  answering  the  description,  may  be  re- 
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moved  by  auy  evidence  that  will  have  that  effect,  either  ciicumstances,  or 
declarations  of  the  testator.  (1  Jarman  Wills,  870;  Hawkins,  9,  10.)  Where 
it  consists  of  a  misdescription,  as  before  stated,  if  the  misdescription  can  be 
struck  out  and  enough  remain  in  the  will  to  identify  the  person  or  thing,  the 
court  will  deal  with  it  in  that  way;  or,  if  it  is  an  obvious  mistake,  will  read  it 
as  if  corrected.  The  ambiguity  in  the  latter  case  consists  in  the  repugnancy 
between  the  manifest  intent  of  the  will,  and  the  misdescription  of  the  donee  or 
the  subject  of  the  gift.  In  such  a  case  evidence  is  always  admissible  to  show 
the  condition  of  the  testator's  family  and  estate,  and  the  circumstances  by 
which  he  was  surrounded  at  the  time  of  malting  his  will.  (1  Jarman  Wills, 
864,  365;  1  Roper  Liegacies,  297,  4th  ed. ;  2  Wms.  Executors,  988,  1032.)  Mr. 
Williams  (after,  Mr.  Justice  Williahs)  siys  :  "  Where  the  n%me  or  descrip- 
tion of  the  legatee  is  erroneous,  and  there  is  no  reasonable  doubt  as  to  the  per- 
son who  was  intended  to  be  named  or  described,  the  mistake  shall  not  dis- 
appoint the  bequest.  The  error  may  be  rectified  :  ♦  ♦  ♦  First.  By  the 
context  of  the  will;  second,  to  a  certain  extent  by  parol  evidence.  *  »  * 
A  court  may  inquire  into  every  material  fact  relating  to  the  person  who  claims 
to  be  interested  under  the  will,  and  to  the  ciroumst^inces  of  the  testator,  and  of 
his  family  or  affairs,  for  the  purpose  of  enabling  the  court  to  identify  the  per- 
son intended  by  the  testator."  (P.  989.)  Again,  he  says  on  page  1032  :  "  Mis 
takes  in  the  description  of  legacies,  like  those  in  the  description  of  legatees, 
may  be  rectified  by  reference  to  the  terms  of  the  gift,  and  evidence  of  extrinsic 
circumstances,  taken  together.  The  error  of  the  testator,  says  Swinburne,  in 
the  prdper  name  of  the  thing  bequeathed,  doth  not  hurt  the  validity  of  the 
legacy,  so  that  the  body  or  substance  of  the  thing  bequeathed  is  certain;  as  for 
instance,  the  testator  bequeaths  his  horse  Criple,  when  the  name  of  the  horse 
was  Tulip,  this  mistake  shall  not  make  the  legacy  void;  for  tlie  legatory  may 
have  tiie  horse  by  the  last  denomination;  for  the  testator's  meaning  was  cer- 
tain that  he  should  have  the  horse:  if.  therefore,  he  hath  the  thing  devised, 
it  is  not  material  if  he  hath  it  by  the  right  or  the  wrong  name."  (See,  also, 
Roper  Legacies^  297.) 

The  rule  is  very  distinctly  laid  down  by  Sir  James  Wigram,  who  says: 
"  A  description,  though  false  in  part,  may,  with  reference  to  intrinsic  circum- 
stances, be  absolutely  certain,  or  at  least  sufficiently  so  to  enable  a  court  to 
identify  the  subject  intended;  as  where  a  false  description  is  superadded  to  one 
which  by  itself  would  have  been  correct.  Thus,  if  a  testator  devise  his  black 
horse,  having  only  a  white  one,  or  devise  his  freehold  houses,  having  only 
leasehold  houses,  the  white  horse  in  the  one  case  and  the  leasehold  houses  in 
the  other  would  clearly  pass.  In  these  cases  the  substance  of  the  subject  in- 
tended is  certain,  and  if  there  is  but  one  such  substance,  the  superadded  de- 
scription, though  false,  introduces  no  ambiguity;  and,  as  by  the  supposition 
the  rejected  words  are  inapplicable  to  any  subject,  the  court  does  not  alter, 
vary  or  add  to  the  effect  of  the  will  by  rejecting  them."  (Wigram,  Extrinsic 
Ev.  68.)  Of  course  when  the  author  speaks  of  the  rejected  words  as  being 
*'  inapplicable  to  any  subject."  he  means  inapplicable  because  the  subject  i^ 
I    not  in  existence,  or  does  not  belong  to  the  testator. 

The  case  of  the  Roman  Catholic  Orphan  Asylum  v.  Emmons  (8  Bradf.  144)» 
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which  arose  before  the  surrogate  of  New  York  well  illustrates  the  application 
of  the  rule.  There  a  testatrix  bequeathed  her  shares  of  the  Mechanics'  Bank  to 
the  orphan  asylum.  She  had  no  bank  stock  except  ten  shares  of  the  City 
Bank.  Surrogate  BiiADFOBO,  in  a  learned  opinion,  held  that  the  word 
"  mechanics*'  must  be  rejected  as  inapplicable  to  any  property  ever  owned  by 
the  testatrix ;  and  the  rejection  of  this  word  left  the  bequest  to  operate  upon 
any  bank  stock  possessed  by  her,  and  so  to  pass  the  City  Bank  shares.  (See, 
also,  a  learned  note  of  Chief  Justice  Rbdfibld,  10  Am.  Law.  Reg.,  N.  8.,  p. 
98.  to  the  case  of  Kurtz  ▼.  Hibner,  65  111.  514,  in  which  he  strongly  disapproves 
the  decision  in  that  case.) 

Chief  Justice  Marshall,  in  Finlay  v.  King's  Lessee  (8  Pet.  877, 28  U.  S.,  bk. 
7,  L.  ed.  712),  lays  down  the  general  rule  that  underlies  all  others.  *'  The  in- 
tent of  the  testator,"  says  he,  "  is  the  cardinal  rule  in  the  construction  of  wills; 
and  if  that  intent  can  be  clearly  perceived,  and  is  not  contrary  to  some  positive 
rule  of  law,  it  must  prevail,  although  in  giving  effect  to  it  some  words  should 
be  rejected  or  so  restrained  in  their  application  as  materially  to  change  the  lit-' 
eral  meaning  of  the  particular  sentence." 

But  it  is  not  our  intention  to  review  or  classify  the  decisions.  They  are 
legion.  The  intrinsic  difficulty  of  stating  the  rule  as  applicable  to  all  cases  is 
such  as  to  make  it  presumptuous  in  anyone  to  chain  it  down  and  fix  it  in  the 
form  of  a  verbal  definition.  Sufficient  appears  from  the  authorities  already 
quoted  to  show  that  while  no  bill  in  equity  lies  to  reform  a  will,  because  its 
author  is  dead,  and  his  intent  can  only  be  known  from  the  language  he  has 
used,  when  applied  to  the  circumstances  by  which  he  was  surrounded,  yet  a 
careful  study  of  that  language  and  of  those  circumstances  will  generally  dis- 
close any  inadvertency  or  mistake  in  the  description  of  persons  or  things,  and 
the  manner  in  which  it  should  l)e  corrected,  without  adding  anything  to  the 
testator's  language,  and  thereby  making  a  different  will  from  that  left  by  him. 
We  will  only  quote,  further,  an  observation  of  Chief  Justice  Thompson,  of 
New  York,  in  Jackson  v.  Sill  (11  Johns.  201),  which  is  very  pertinent  to  the 
present  discussion.  In  that  case  the  court  rejected  the  extrinsib  evidence  of- 
fered to  remove  a  supposed  latent  ambiguity  in  a  will,  for  the  very  good  rea- 
son that  it  appeared,  on  examination,  that  no  ambiguity  existed.  But  the  chief 
Justice  justly  said :  "It  is  undoubtedly  a  correct  rule,  in  the  construction  of 
wills,  to  look  at  the  whole  will  for  the  purpose  of  ascertaining  the  intention  of 
the  testator  in  any  particular  part,  where  such  part  is  ambiguous.  But  where 
the  intention  is  clear  and  certain,  and  no  repugnancy  appears  between  the  differ- 
ent parts  of  the  will,  no  such  aid  is  necessary  or  proper." 

Mr.  Jarman  says  :  "  Ab  the  law  requires  wills,  both  of  real  and  personal 
estate,  to  be  in  writing,  it  can  not  consistently  with  this  doctrine  permit  parol 
evidence  to  be  adduced  either  to  contradict,  add  to,  or  explain  the  contents  of 
such  will ;  and  the  principle  of  this  rule  evidently  demands  an  inflexible  ad- 
herence to  it,  even  where  the  consequence  is  a  partial  or  total  failure  of  the 
testator's  intended  disposition,  for  it  would  have  been  of  little  avail  to  require 
that  a  will  aborigine  should  be  in  writing,  or  to  fence  a  testator  around  with  a 
guard  of  attesting  witnesses,  if,  when  the  written  instrument  failed  to  make  a 
full  and  explicit  disclosure  of  his  scheme  of  disposition,  its  deficiencies  might 
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be  supplied  or  its  inaccuracies  corrected  from  extrinsic  sources."  (1  Jarman 
Wills.  4th  ed.  409.) 

If  there  is  any  proposition  settled  in  the  law  of  wills,  it  is  that  extrinsic  evi- 
dence is  inadmissible  to  show  the  intention  of  the  tastator,  unless  it  is  neces- 
sary to  explain  a  latent  ambiguity;  and  a  mere  mistake  is  not  a  latent  ambigu- 
ity. Where  there  is  no  latent  ambiguity,  there  no  extrinsic  evidence  can  be 
received.    The  following  cases  support  this  proposition  : 

In  Miller  v.  Travers  (8  Bing.  244),  Tindal,  chief  Justice  of  the  Common 
Pleas,  and  Ltndhurst,  chief  baron  of  the  Exchequer,  were  called  in  to  assist 
Brouohak,  lord  chancellor.  Their  joint  opinion  was  delivered  by  Tindal, 
chief  justice.  The  case  was  this:  The  testator  devised  all  his  freehold 
and  real  estate  in  the  county  of  Limerick  and  city  of  Limerick.  The  testator 
had  no  real  estate  in  the  county  of  Limerick,  but  his  real  estate  consisted  of 
lands  in  the  county  of  Clare,  which  was  not  mentioned  in  the  will,  and  a 
small  estate  in  the  city  of  Limerick,  inadequate  to  meet  the  charges  in  the  will. 
The  devisee  offered  to  show  by  parol  evidence  that  the  estates  in  the  county  of 
Clare  were  inserted  in  the  devise  to  him,  in  the  first  draft  of  the  will,  which 
was  sent  to  a  conveyancer  to  make  certain  alterations  not  affecting  those  es- 
tates; that  by  mistake  he  erased  the  words  '*  county  of  Clare,"  and  that  the  tea* 
tator  after  keeping  the  will  by  him  for  soms  time,  executed  it  without  advert- 
ing to  the  alteration  as  to  that  county.  The  case  was  considered  on  the  as- 
sumption that  the  extrinsic  evidence,  if  admitted,  would  show  that  the  couaty 
of  Clare  was  omitted  by  mistake,  and  that  the  land  in  that  county  was  intended 
to  be  included  in  the  devise.  But  the  evidence  was  held  inadmissible  to  show 
that  the  testator  intended  to  devise  property  which  had  been  omitted  by  mis- 
take. 

So  in  Box  V.  Barrett  (Law  Rep.,  3  Eq,  244),  Lord  Romillt.  master  of  the 
rolls,  said:  "Because  the  testator  has  made  a  mistake,  you  can  not  after- 
wards remodel  the  will  and  make  it  that  which  you  suppose  he  intended,  and, 
as  he  would  have  drawn  it  if  he  had  known  the  incorrectness  of  his  supposi- 
tion." 

In  Jackson  v.  Sill  (11  Johns.  20  ^),  which  was  an  action  of  ejectment,  the 
defendant  claimed  under  the  following  devise  to  the  testator's  wife  :  "I  also 
give  to  my  said  beloved  wife  the  farm  which  I  now  occupy,  together  with  the 
whole  crops,"  etc.  In  a  subsequent  part  of  his  will  the  testator  mentioned 
said  premises  as  his  lands.  It  turned  out  that  the  premises  in  controversy  were, 
at  the  time  the  will  was  made  and  at  the  death  of  the  testator,  in  the  possession 
of  one  Salisbury  under  a  lease  for  seven  years.  The  plaintiff  offered  testimony 
to  show  that  the  testator  intended  to  devise  the  premises  as  a  part  of  the  farm 
which  he  occupied  himself  and  of  which  he  died  possessed.  Chief  Justice 
Thompson,  afterwards  a  justice  of  this  court,  in  delivering  judgment,  said : 
"  I  think  it  unnecessary  to  notice  particularly  the  evidence  offered,  for  it  is  ob- 
vious that  if  it  was  competent,  especially  that  of  Mr.  Van  Vechten,  it  would 
have  been  shown  that  the  premises  were  intended  by  the  testator  to  be  devised 
to  the  defendant,  Sill.  The  will  was  drawn,  however,  by  Mr.  Van  Vechten 
under  a  misapprehension  of  facts,  and  under  a  belief  that  the  testator  was  In 
the  actual  possession  of  the  premises.    It  is,  therefore,  a  clear  case  of  mistakB. 
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ts  I  apprehend;  and  under  this  belief  I  have  industriously  searclied  for  some 
principle  that  would  bear  me  out  in  letting  in  the  evidence  offered;  but  I  have 
searched  in  vain  and  am  satisfied  the  testimony  can  not  be  admitted  in  a  court 
of  law  without  violating  the  wise  and  salutary  provisions  of  the  statute  of 
wilL),  and  breaking  down  what  have  been  considered  the  great  landmarks  of 
the  law  on  this  subject." 

In  Tucker  v.  Seaman's  Aid  Society  (7  Mete.  188),  the  testator  gave  a  legacy 
to  the  "Seaman's  Aid  Society  in  the  city  of  Boston,"  which  was  the  correct 
name  of  the  society.  The  legacy  was  claimed,  however,  by  another  society 
called  the  Seaman's  Friend  Socieny.  Chief  Justice  Shaw,  in  stating  the  case, 
said  :  '*  It  is  also,  we  think,  well  proved  by  the  circumstances  which  preceded 
and  attended  the  execution  of  the  will,  as  shown  by  extrinsic  evidence,  that  it 
was  the  intention  of  the  testator  to  make  the  bequest  in  question  to  the  Sea- 
man's Friend  Society,  and  at  the  time  of  the  execution  of  the  will  he  believed 
he  had  done  so  ;"  *'  that  the  testator  was  led  into  this  mistake  by  erroneous 
information  honestly  given  to  him  by  Mr.  Baker,  who  drew  the  will;"  "  that 
the  testator  acted  on  this  erroneous  information  and  made  the  liequest  to  the 
Beaman's  Aid  Society  by  their  precise  name  and  designation."  The  court^ 
therefore,  held  that  there  was  simply  a  mistake  and  no  latent  ambiguity,  and 
that  extrinsic  evidence  was  inadmissible. 

The  followin;^:  additional  authorities  will  be  found  to  sustain  the  proposition 
we  have  stated  :  Cheyney's  Case  (5  Rep.  68);  Doe  v.  Oxenden  (8  Taunt.  147), 
Smith  V.  Maitland  (I  Ves.  Jr.  863);  Chambsrs  v.  Minchin  (4  Yes.  675  and  note); 
Doe  V.  Westlake  (4  B.  &  Aid.  57);  Newburgh  v.  Newburgh  (5  Madd.  864);  Clem- 
entson  v.  Gandy  (1  Keen,  809);  Brown  v.  Saltonstall  (8  Mete.  428,  426);  Mann 
V.  Exrs.  of  Mann  (1  Johns.  Ch  231);  Yates  v.  Cole  (1  Jones  Eq.,  N.  C,  110); 
Walston's  Lessee  v.  White  (5  Md.  297);  Cesar  v.  Chew  (7  Gill  &  J.  127);  Fitz- 
patrick  v.  Fitzpatrick  (26  Iowa.  674);  Kurtz  v.  Hibner  (65  111.  514.) 

A  will  which  is  obscure,  ambiguous,  and  incongruous  in  its  provisions,  may 
1)6  explained  by  evidence  of  extrinsic  circumstances.  Supreme  Ct .  1859,  Ter- 
pening  v.  Skinner  (29  N.  Y.  505).  But  an  ambiguity,  apparent  upon  the  face 
of  a  will,  can  not  be  explained  by  parol  evidence.  Nor  can  such  evidence 
be  received  to  establish  an  intention  of  the  testator  not  intimated  in  the  will. 
The  extrinsic  evidence  must  always  be  strictly  explanatory  of  the  will. 
{Supreme  Ct..  8p.  T.,  1856,  Hyatt  v.  Pugsley,  23  Barb.  285.) 

So  in  construing  a  will,  parol  evidence  of  the  state  of  testator's  property 
^s&n  not  be  resorted  to,  for  the  purpose  of  showing  the  intent  of  the  testator 
unless  there  is  a  latent  ambiguity  in  the  will.  If,  on  the  face  of  the  will,  it  is 
not  evident  that  a  legacy  is  exclusively  charged  on  the  land,  evidence  of  the 
state  of  the  testator's  personal  property  can  not  be  received  to  show  that  intent. 
{Supreme  Ct.,  1826,  Tole  v.  Hardy.  6 Cow.  883;  see  Exp.  Hornby.  2  Bradf.  420.) 

In  summary  we  may  say  that  any  ambiguous  terms  occurring  in  the  recitals 
of  a  will,  particularly  those  relating  to  locations  and  boundaries,  may  be  ex- 
plained by  parol  evidence.  (Bybee  v.  Hageman,  66  111.  519 ;  Dunham  v. 
Gannett.  124  Mass.  151;  O'Farrell  v.  Harney.  51  Cal.  125;  McGuirev.  Baker, 
57  Ga.  109;  Beal  v.  Blair.  88  la.  818;  Kimball  v.  Brawner,  47  Mo.  898.  See 
generally  on  this  topic  1  Rice  Ev.  275,  et  9eq.) 
Vol.  1—87 
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In  re  Peet's  Estate. 
Pitkin  vs.  Peet  et  al, 

[Supreme  Court  of  Iowa,  68  N.  W.  Rep.  705;  October  17,  18W.) 

Construction  op  will — Rkhkaring. 

Where,  by  the  recitals  of  a  will,  a  daughter  is  given  a  pecuniary  legacy,  and 
the  son  receives  a  devise  of  certain  real  estate,  and  is  also  made  the 
residuary  legatee  of  the  balance  of  the  testator  s  property,  the  legacy  to 
the  daughter  will  not  be  regarded  as  a  specific  charge  on  the  realty  de- 
vised to  the  son.  A  re-hearing  of  a  case  on  appeal  suspends  the  former 
opinion  rendered,  and  unless  that  opinion  is  finally  adopted  by  the  court 
it  is  entirely  inoperative. 

Appeal    from  an  order  of  the  District  Court  entered  at  a  tenn 
held  and  in  for  the  county  of  Jones. 

Hon.  J.  D.  Giffen,  Presiding  Judge. 

Jamison  <t  Burr^  and  F.  0.  Ellison^  for  appellanta 

Bemky  &  Ercanhrack^  for  Matilda  Peet 

Sheean  <t  McGam^  for  appellee. 

GiVEN^,  J. — 1.  An  unusual  amount  of  litigation  has  attended 
the  settlement  of  this  estate,  and  the  matters  involved  in  the  sev- 
eral cases  are  so  interwoven  that  we  deem  it  necessary  to  here  make 
a  brief  summary  of  the  facts,  and  of  the  other  cases  :  J.  M.  Peet 
died  testate  August  18,  1888.  He  left  surviving  him  his  widow 
Matilda  Peet,  to  whom  he  bequeathed  the  interest  on  $8,000,  as 
provided  in  an  antenuptial  contract  between  them.  He  be- 
queathed to  his  daughter,  Ora  B.  Pitkin,  (9,888,  and  to  his  son, 
W.  G.  Peet,  certain  described  real  estate,  and  the  residue  of  all  his 
estate,  real  and  per.«»onal.  The  will  was  duly  probated  Septem- 
ber 26,  1888,  and  W.  G.  Peet,  nominated  therein,  qualified  as 
executor.  The  inventory  of  personal  property,  consisting  of  notes 
and  mortgages,  amounted  to  about  $15,000.  There  were  sub- 
stantially no  debts,  except  the  expenses  of  last  sickness  ;  conse* 
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quently,  bat  little  to  pay,  other  than  the  costs  of  administration^ 
allowances  to  the  widow,  and  the  legacies.  Matilda  Peet  filed  an 
application  for  an  allowance,  as  widow,  for  her  supp>rt  pending 
the  settlement  of  the  estate,  and  was  allowed  $800,  which  on 
appeal  by  the  executor  was  affirmed.  (See  79  Iowa,  185 ;  44  N. 
W.  854.)  The  widow  also  made  claim  for  one-third  of  the  property 
real  and  personal,  whereupon  W.  G.  Peet  filed  his  petition  against 
her,  showing  that  there  were  no  debts,  and  asking  to  be  quieted 
in  his  title,  under  the  will,  to  all  the  real  estate,  as  against  claims 
of  the  widow.  Decree  was  rendered  in  his  fuvor,  and  affirmed  on 
appeal.  (See  81  Iowa,  173;  46  N.  W.  1051.)  Before  that  opinion 
was  announced,  OraD.  Pitkin  commenced  an  action  against  W.Gr. 
Peet,  as  an  executor  and  as  an  individual,  and  against  Matilda  Peet. 
On  March  20,  1890,  decree  was  entered  therein  awarding  to  Mrs. 
Pitkin  her  legacy,  but  holding  that  W.  Or.  Peet  was  not  person- 
ally liable  therefor,  and  limiting  the  payment  of  said  legacy  to  the 
personal  property  ;  also  holding  that  W.  G.  Peet  was  personally 
liable  for  the  payment  of  the  interest  on  the  $3,000  to  the  widow,, 
and  that  she  was  not  entitled  to  share  in  the  personal  property. 
Prom  this  decree  all  the  parties  appealed,  and  pending  the  appeal 
the  opinion  in  Peet  v.  Peet  was  announced.  A  rehearing  was 
granted,  and  an  opinion  filed,  holdingthat  the  plaintiff  Mrs.  Pitkin 
had  abandoned  her  appeal;  that  W.  G.  Peet  was  not  personally  liable 
for  the  interest  on  the  $3,000,  and  that  the  widow  is  entitled  to  a 
distributive  share  of  the  personalty,  unaffected  by  the  antenuptial 
contract  and  to  the  interest  on  the  $3,000.  (See  b7  Iowa,  269;  .54 
N.  W.  215.)  The  case  being  remanded  for  decree  in  harmony 
with  the  opinion,  the  District  Court  on  the  6th  day  of  October, 
1898,  entered  a  decree  in  effect  as  follows  :  That  Mrs.  Peet  is 
entitled  to  share  in  the  personal  estate  the  same  as  if  no  antenup- 
tial contract  had  been  made,  and  entitled  to  interest  on  $3,000 
during  her  life,  while  she  remains  the  widow  of  J.  M.  Peet,  from 
time  to  time  as  she  demands  it ;  that  Ora  D.  Pitkin  is  entitled  to 
the  legacy  as  provided  in  the  will,  but  whether  with  interest  was 
not  determined.  It  was  decreed  thatsaid  interest  and  said  legacy  are 
charges  upon  the  property  of  the  estate,  and  to  be  paid  by  the  ex- 
ecutor, out  of  said  property,  after  the  payment  of  debts,  and  before 
W.  G.    Peet   receives  anything  under  the  will,  and  that  he  takes 
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the  property  devised  to  him  charged  with  the  payment  of  said  in- 
terest and  legacy.     From  that  part  of  said  decVee  making  the 
legacy   to  Mrs.  Pitkin  a  charge  upon  the  real  estate,  W.  G.  Peet 
appealed,   and,  having  died  pending  the  appeal,  his  administrators 
were  substituted.     On   that  appeal   this  court  held,  October  22, 
1895,  that  making  the  legacy  to  Mrs.  Pitkin  a  charge  upon  all  the 
property  of  the  estate,  and  requiring  its  payment  from  such  property 
before   W.    G.   Peet  should  receive  anything  under  the  will,  was 
erroneous,    and  reversed  the  decree.     (See  61 N.  W.  793.)    Oa 
December  9,  1895,  Mrs.  Pitkin  filed  her  petition  for  a  rehearing 
in  that  case,    which  is  now  before  us  for  consideration.     W.  G. 
Peet  having  resigned   as  executor,  Ora  D.  Pitkin  was  appointed 
October  7,    1893,  to  administer  the  estata     On  the  30th  day  of 
August,   1893,  pending  the  appeal  in  the  last-named  case,  Ora  D, 
Pitkin,  as  executor,  filed  the  petition  in  this  case,  showing  that  there 
is  about  $2,256.52   of   the   personal   estate  for  distribution,  and 
asking   that  she  be  authorized  to  pay  one  third  thereof,  after  de- 
ducting costs  and  expenses,  to  the  widow,  and  the  remainder  on 
the  legacy  to  Ora  D.  Pitkin.     She  shows  that  said  remainder  will 
be  insufficient  to  pay  said  legacy  in  full  and  asks  an  order  to  sell 
certain  of  said  real   estate  specifically  devised  to  W.  G.  Peet  to 
pay  said  legacy  to  Ora  D.  Pitkin.     Matilda  Peet  answered,  joining 
issue  as  to  the  amount  of  personal  assets  for  distribution  ;  but,  as 
she  does   not  appear  in  this  court,  we  need  not  further  notice  the 
issues  joined  by  her  answer.     The  administrators  of  the  estate  of 
W.  G.  Peet  answered  at  length,  the  substance  of  which  is  a  denial 
of  the  right  to  order  a  sale  of  the  real  estate  specifically  devised  to 
W.  G.  Peet  to  pay  the  legacy  to  Ora  D.  Pitkin  ;  also  alleging  that 
because   of  the  tlien  pending  appeal  in  the  case  of  Pitkin  v.  PeH^ 
now   on   petition  for  a  rehearing,  the  court  had  no  jurisdiction  to 
make   an   order  affecting  said  real  estate.     Upon  these  issues  the 
court  decreed,  after  a  full  hearing,  "that  there  should  bean  order 
of  sale  of  property  as  prayed  in  the  petition  of  plaintiff,  and  an  order 
is  hereby  entered  as  prayed  in  said  petition,  and  also  an  order  for 
distribution  as  prayed.     It  is   from  this  decree  that  the  pending 
appeal  was  taken. 

2.  It  will  be  seen  from  the  foregoing  that  by  this  appeal  we 
have  the  same  question  presented  that  was  decided  in  Pitkin  v. 
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Peet  (04  N.  W.  793,  795).  It  is  there  said,  *'We  conclude  that 
the  action  of  the  District  Court  had  in  October,  1893,  in  making 
the  legacy  to  her  (Pitkin)  a  charge  upon  all  the  property  of  the 
estate,  and  requiring  its  payment  from  such  property  before 
William  G.  Peet  should  receive  anything  under  the  will,  was 
erroneous,  and  it  is  revereed."  Relying  npon  this  decision,  and 
upon  authorities  cited  to  the  effect  that  specific  legacies  are  never 
charged  with  the  payment  of  general  legacies,  appellants  ask  a 
revereal  of  the  decree  of  October  3, 1894,  in  this  casa  Upon  the 
first  sttbmis.sion  of  Pitkin  v.  Ptei  (50  N.  W.  28 i,  283)  this  court 
said  :  "These  legacies  are  charges  upon  the  estate.  By  virtue  of 
the  antenuptial  contract  the  amount  secured  by  the  legacy  be- 
comes a  debt,  and  has  priority  over  the  other  legacies,  and  must 
therefore  be  first  paid,  after  payment  of  debts.  Pitkin's  legacy 
must  be  first  paid  and  the  residue  of  the  estate  after  the  payment 
of  debts,  if  there  are  any,  vests  in  William  G.  Peet,  the  son." 
Appellee,  relying  upon  this  opinion  as  conclusive  between  Ora  D. 
Pitkin  and  W.  G.  Peet,  as  legatees,  contends  that  this  decree 
should  be  affirmed,  and  that  her  petition  in  Pitkin  v.  PeeU  for  a 
rehearing,  should  be  sustained,  the  opinion  in  64  N.  W.  793, 
overruled,  and  decree  in  that  case  uffirmeJ.  We  iiave  seen  that  a 
rehearing  was  granted  on  the  first  appeal  in  Pitkin  v.  Peet^  and  on 
rehearing  another  opinion  was  filed.  (87  Iowa,  269;  54  N.  W. 
215.)  In  this  second  opinion  the  court  says  :  "The  case  is  now 
for  consideration  on  rehearing:  because  of  a  mistake  in  the  former 
opinion  as  to  the  attitude  of  Matilda  Peet  on  the  appeal"  The 
questions  touching  the  rights  of  Matilda  Peet  under  the  antenup- 
tial contract  and  the  will  were  fully  considered  and  passed  upon  ; 
but  nothing  is  said  as  to  the  legacy  of  Ora  D.  Pitkin,  and  therefore 
appellee  contends  that  in  so  far  as  the  opinion  of  October  26, 
1891,  relates  to  her  rights  under  the  will,  it  stands  as  the  law 
as  announced  by  this  court  It  is  argued  that  as  Matilda  Peet  alone 
asked  a  rehearing,  and  as  the  rehearing  was  granted  because  of  a 
mistake  in  the  former  opinion  as  to  her  attitude  on  the  appeal 
and  as  only  questions  as  to  her  rights  were  considered  on  rehearing, 
the  second  opinion  is  only  a  modification  of  the  first  to  that  ex- 
tent. The  opinion  rendered  on  the  rehearing  shows  very  plainly 
why  the  rights  of  Ora  D.  Pitkin,  as  legatee,  were  not  considered, 
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and  that  it  is  not  merely  a  modificatioii  of  the  former  opinion.  It 
is  said  :  '^At  the  time  the  deci*ee  in  this  case  was  entered  in  this 
District  Court,  the  case  of  Peel  v.  Peet  (81  Iowa,  172  ;46  N.  W. 
1051),  was  pending,  undecided  in  this  court  In  that  suit,  it  was 
sought  to  annul  the  antenuptial  contract  The  decree  in  this  case 
in  the  District  Court  provid&s  that '  in  case  said  antenuptial  contract 
should  be  annulled  or  set  aside  by  the  Supreme  Court  in  the  case 
of  W.  0.  Peel  V.  McUilda  Peel,  now  pending  in  said  court,  said 
Matilda  Peet  is  not  to  be  prejudiced  from  asserting  any  rights 
which  she  may  have  in  the  personal  property  of  the  estate  of 
James  M.  Peet,  as  his  widow.'  It  was  from  this  part  of  the  decree 
that  the  plaintiff  appealed.  The  antenuptial  contract  was  in  the 
case  of  Peet  v.  Peel  sustained,  and  hence  the  provision  of  the 
decree  appealed  from  is  of  no  force  whatever,  and  there  is  nothing 
to  be  considered  on  the  plaintiS*s  appeal.  Matilda  Peet  is  not 
now  asserting  any  rights  under  that  provision  of  the  decree.  It 
may  be  further  said  that  after  the  decree  in  Peel  v.  Peel  the  plain- 
tiff abandoned  her  appeal,  and  she  now  seeks,  after  the  former 
opinion  in  this  case,  to  revive  it,  which,  in  view  of  the  record, 
can  not  be  done.  Upon  the  question  of  Matilda  Peet's  rights  in 
the  personal  property,  with  the  antenuptial  contract  sustained,  the 
entire  arguments  have  been  considered.  Our  conclusions  are  that 
on  the  appeal  of  William  G.  Peet  the  case  should  be  reversed; 
the  appeal  of  the  plaintiff  should  be  treated  as  abandoned  ;  and 
on  the  appeal  of  Matilda  Peet  the  judgment  is  modified  and 
affirmed."  Appellee  insists  that  she  had  not  abandoned  her 
appeal,  but  we  are  still  oE  the  opinion  that,  for  the  reasons  shown, 
in  the  opinion,  she  had.  In  the  opinion  announced  October  22, 
1895  (64  N. .  W.  793  ),  we  said  that  when  the  rehearing  was 
ordered  the  former  opinion  was  suspended,  and,  as  it  was  not 
adhered  to  on  the  final  disposition  of  the  case  on  that  appeal,  it 
•ceased  to  have  any  effect,  and  was  fully  supei'seded  by  the  opin- 
ion afterwards  filed.  We  still  think  this  conclusion  is  correct 
and  that  the  opinion  of  October  22,  1895,  announces  the  law 
correctly.  Our  conclusion  has  been  announced  that  plaintiff's 
petition  for  a  rehearing  in  her  case  of  Pitkin  v.  Peet  should  be 
overruled,  and  under  the  law  as  announced  in  that  case  the  decree 
Tendered  in  this,  October  3, .  1894,  should  be  reversed     Appellee's 
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motion  to  strike  appellant's  abstract  and  assignment  of  errors  is 
without  merit,  and  is  overruled.     The  foregoing  conclusion  renders 
it  unnecessary  that  we  should  notice  other  questions  discussed. 
Reversed. 


N0TB.-CONDITION8  ACCOMPANYING  A  DEVISE-LIABILITY  OP 

THE  DEVISEE. 

The  distinguished  judge  who  wrote  for  reversal  in  the  principal  case  states 
his  legal  propositions  with  great  accuracy  and  conciseness,  and  leaves  little  to 
be  said  upon  a  question  that  is  not,  by  any  means,  entirely  free  from  embarrass- 
ment. Several  of  our  courts  of  last  resort  have  shown  a  disposition  to 
evade  an  extended  discussion  of  the  subject,  and  perhaps  the  best  exposition 
of  the  topic,  up  to  date,  has  been  given  by  the  New  York  Court  of  Appeals. 

The  general  rule  by  which  the  riglits  and  liabilities  of  a  devisee  who  has  ac- 
cepted a  devise  of  lands  with  conditions  attached  is  thus  stated  in  Brown  v. 
Enapp6(79  N.  Y.  148):  "It  is  well  settled  that  when  a  legacy  Is  given,  and  is 
directed  to  be  paid  by  a  person  to  whom  real  estate  is  devised,  such  real  estate 
Is  charged  with  the  payment  of  the  legacy.  And  the  rule  is  the  same  when  the 
legacy  is  directed  to  be  paid  by  the  executor,  who  is  the  devisee  of  real  estate. 
If  the  devisee,  in  sucli  case,  accepts  the  devise,  he  becomes  personally  bound  to 
pay  the  legacy,  and  he  becomes  thus  bound  even  if  the  land  devised  to  him 
proves  to  be  less  in  value  than  the  amount  of  the  legacy/'  To  the  same  effect 
Is  Williams  v.  Nichol  (47  Ark.  268;  1  8.  W.  Rep.  248);  Millington  v.  Hill  (47 
Ark.  801;  1  8.  W.  Itep.  547):  Porter  v.  Jackson  (d.>  Ind.  210);  Birdsall  v.  Hew- 
lett  (1  Paige,  82);  Glen  v.  Fisher  (6  Johns.  Ch.  33);  Van  Order  v.  Van  Order 
<10  Johns.  80).  The  origin  and  application  of  the  general  rule  is  exhaustively 
discussed  in  an  article  in  the  Albany  Law  Journal  (No.  10,  vol.  44,  p.  188, 
Sept.  5,  1891)  by  Judge  W.  J.  Gatnob,  wherein  all  the  leading  authorities  to 
that  date  are  collected. 

This  rule  is  not  confined  in  its  application  to  cases  growing  out  of  the  dis- 
position of  property  by  will,  but  is  applicable  alike  to  all  cases  where  property 
and  property  rights  are  transmitted  from  one  person  to  another  with  condi- 
tions or  incumbrances  that  affect  third  persons,  or  the  parties  to  the  transac- 
tion. All,  in  such  cases,  take  eum  anere.  All  accept  the  benefits  with  the 
obligation  imposed  by  the  conditions  or  charges  of  which  they  at  the  time 
have,  or  are  reasonably  bound  to  take,  notice. 

But  in  the  case  of  wills  this  rule,  of  such  general  application.  Is  necessarily 
qualified  in  some  respects  by  another,  of  less  general  application,  it  is  true,  but 
for  that  very  reason,  among  others,  the  less  yielding  in  its  nature.  This  second 
rule  Is  stated  thus  in  Worth  v  Worth  (05  N.  C.  289) :  "In  the  construction 
of  testamentary  disposition  of  property,  the  primary  purpose  should  be  to  as- 
certain and  give  effect,  as  far  as  allowable  by  law,  to  the  testator's  meaning; 
and  this  is  to  be  found  within  the  written  instrument  Itself,  in  the  light  of  sur- 
rounding circumstances.  No  outside  evidence  of  ^that  intention,  furnished  by 
his  contemporary  or  other  declaration,  is  receivable." 
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There  are  innumerable  instances  in  which  the  testators,  in  making  devises 
with  charges  thereon,  have,  in  terms,  given  direction  as  to  what  manner,  and 
out  of  what  funds,  the  general  devisee  is  to  pay  off  the  special  legacies  made  » 
charge  upon  the  property  devised.  In  all  these  cases  the  personal  liability  of 
the  devisee  is  more  or  less  affected,  even  to  the  extent,  in  many  cases,  of  being 
entirely  wanting.  And  this  is  so,  simply  from  the  fact  that  the  obvious  mean* 
ing  of  the  testator,  as  gathered  from  the  language  of  the  will  in  each  case,  is 
to  the  effect  that  he  does  not  wish  the  devisee  to  pay  the  special  legacy  at  all 
events,  but  only  as  far  as  the  property  devised  to  him  will  enable  him  to  do. 

This  principle  is  illustrated  in  numberless  cases.  Thus,  in  Hayes  v.  Sykes 
(Ind.  Sup.  21  N.  E.  Rep.  1080,)  the  following  provision  of  a  will  was  under 
consideration  in  the  Supreme  Court  of  Indiana,  to  wit :  ''I  will  that,  in  case 
there  is  not  money  enough  in  the  hands  of  the  executor  of  my  father's  will  to 
pay  all  my  just  debts,  I  then  devise  that  the  property  herein  devised  to  my 
wife  Anna,  and  to  my  mother,  Mary  Ann  Sykes,  shall  be  held  liable,  in  equal 
proportion,  to  pay  the  same;  and  to  this  end  I  make  a  charge  upon  my  estate 
so  devised,  to  perform  tlie  same." 

Here  is  a  charge  upon  two  legacies  to  pay  debts,  and  under  the  general  rule 
first  referred  to,  and  as  insisted  upon  by  the  claimant  in  that  case,  the  legatees 
would  be  personally  bound  to  pay  these  debts,  w^hether  the  property  devised  to 
them  is  sufficient  or  not.  But  the  court,  from  a  consideration  of  the  language 
of  the  will,  held  the  real  and  true  meaning  of  the  testator  to  be  otherwise,  and 
therefore  it  said  :  "It  is  not  our  opinion  that  the  devisees  became  personally 
liable  because  of  the  acceptance  of  their  devise  made  to  them  by  the  will. 
They  took  title  to  the  real  estate  subject  to  the  incumbrances  and  charge  that 
were  placed  upon  it."  It  was  then  because  the  will,  in  terms,  otherwise 
directed,  that  the  devisees  in  that  case  were  not  personally  liable  to  pay  the 
debts,  as  they  would  have  been  under  the  more  general  rule.  This  idea  that 
the  general  rule  is  subject  to  the  intention  of  the  testator  is  expressed  in  the 
cases  referred  to  in  note  on  page  1246,  Pom.  Eq.  Jur. ;  in  Eskridge  v.  Farrar, 
34  La.  Ann.  721;  in  Kudd  v.  Powers,  136  Mass.  273;  in  Commons  v.  Commons; 
115  Ind.  162: 16  N.  E.  Rep.  820.  and  17  N.  E.  Rep.  271.  The  principle  is 
illustrated  in  Hancock  v.  Fleming  (108  Ind.  588;  8  N.  E.  Rep.  254),  in  which 
it  is  said  that  a  purchaser  of  land  incumbered  by  mortgage  is  personally  bound, 
or  not,  for  the  mortgage  debt,  according  to  the  meaning  of  the  language  of  the 
instrument  by  which  he  holds. 
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Anthracite  Sav.  Bank  et  al.  vs.  Lees  et  cd. 

[176  Pa.  St.  402  ;  35  AU.  Rep.  197.   . 

Devise — Contingent  remainder. 

Testator  devises  land  to  his  two  sons  with  remainder  over  to  the  children  of 
each  for  the  share  of  the  father.  Held,  that  there  was  a  contingent  re- 
mainder at  the  time  of  the  testatjr's  death,  if  neither  son  had  children  then 
living,  but  that  this  contingent  rem  linder  became  a  vested  remainder  im- 
mediately upon  the  birth  of  a  child  to  either  of  these  suns,  and  the  contin- 
gent feature  of  the  remainder  could  not  be  revived  by  the  possibility  of 
other  children  being  born  to  either  of  the  sons. 

In  Pennsylvania  no  real  property  subject  to  a  vested  remainder  is  within  the 
control  of  the  Orphans'  Court,  and  hence  any  order  emanating  from  that 
court  directing  a  saie  of  realty  so  circumstanced  is  void  for  want  of  juris- 
diction. 

Appeal  from  an  order  of  the  Coart  of  Common  Pleas  held  in 
and  for  the  county  of  Luzerna 

D.  L,  Oreveling  and  J.  Q,  Creveling^  for  appellanta 
D,  L.  Rhone^  for  appellees. 

Green,  J. — It  is  very  clear  that,  under  the  devise  contained  in 
the  will  of  Philip  Keller,  his  two  sons  took  a  life  estate  in  the 
land  in  question,  as  tenants  in  common,  each  for  the  one  undi- 
vided half  of  the  land,  with  remainder  in  fee  to  the  children  of 
each  for  the  share  of  the  parent.  It  is  equally  clear  that  the  in- 
terest of  the  children  was  a  vested  estate  in  remainder  from  the 
time  that  children  were  born.  At  the  time  of  the  death  of  the 
testator,  neither  of  his  sons  had  any  children,  and  at  that  time  the 
remainder  was  certainly  a  contingent  remainder,  depending  on 
the  subsequent  birth  of  children.  After  the  death  of  the  testa- 
tor, both  of  his  sons  married,  and  had  three  children  each,  all  of 
whom  are  minors  and  now  living.  There  is  also  the  possibility 
of  the  birth  of  other  children.  The  case,  then,  is  the  very  ordinary 
one  of  a  devise  to  one  for  life,  with  remainder  in  fee  to  his  children. 
The  circumstance  that  there  may  be  more  children  born,  who  may 
be  entitled  to  come  in  and  share  the  estate,  in  no  manner  affects  the 

character  of  the  estate  in  remainder.     Its  character  as  a  vested  es- 
Vol.  1—88 
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tate  was  established  at  the  birth  of  the  first  child,  for  then  that 
which  was  uncertain,  and  therefore  contingent,  became  certain 
and  fixed,  and  the  estate  in  remainder  under  the  will  became  at 
once  a  vested  remainder,  and  was  no  longer  contingent  This 
conclusion  is  not  at  all  disputed  by  the  appellee,  but  it  is  claimed 
that,  because  of  the  possibility  of  the  birth  of  future  children,  the 
remainder  becomes  contingent  as  to  them,  and  hence  the  Orphans' 
Court  had  jurisdiction  to  grant  the  order  of  sale.  The  fault  of 
this  contention  is  very  apparent  While  there  were  no  children, 
and  it  could  not  be  known  that  there  ever  would  be  any,  the  ex- 
isting condition  was  contingent,  and  it  would  require  the  positive 
fact  of  children  born  to  remove  the  contingency;  but,  the  moment 
that  children  are  born,  there  is  no  longer  any  contingency,  the 
condition  of  the  devise  is  met,  and  the  estate  in  remainder  becomes 
necessarily  vested.  It  certainly  can  not  become  again  contingent 
while  there  are  children  living,  simply  because  there  is  a  possi- 
bility that  more  children  may  be  born  in  the  future.  Even  as  to 
such  children,  if  any  shall  come  into  being,  the  law  is  perfectly 
well  settled  that  the  remainder  will  open  and  let  in  others  who 
come  within  the  class  before  the  determination  of  the  particular 
estate.  This  rule  is  thus  expressed:  **A  remainder,  where  it 
has  vested  only  in  interest,  and  not  in  possession,  will  open  so  as 
to  let  in  others  who  become  capable  of  taking  before  the  remainder 
is  actually  vested  in  possession  ;  that  is,  before  the  determination 
of  the  particular  estate.  In  other  words,  where  real  property  is 
limited,  by  way  of  a  remainder,  to  a  class  of  persons,  some  or  all 
of  whom  are  unborn,  if  any  of  them  come  in  esse  before  the  de- 
termination of  the  particular  estate,  the  property  will  vest  in 
such  person  or  persons,  subject  to  open  and  let  in  the  other  mem- 
bers of  the  qlass  who  happen  to  come  in  esse  before  the  determi- 
nation of  the  particular  estate.''  (Smith  Ex.  Int  704;  Fearne 
Rem.  314.)  In  Fetrow's  Estate  (58  Pa.  St  424),  a  devise  was  to 
Matilda,  '^  during  her  natural  life,  and  after  her  death,  I  give,  eta, 
the  same  unto  her  children,  their  heirs  and  assigns,  forever.  ♦  ♦  ♦ 
Should  the  said  Matilda  die  without  issue  as  aforesaid,  then  and 
in  that  event  I  direct  that  the  real  estate  bequeathed  to  her  as 
aforesaid  shall  be  sold,  and  the  proceeds  thereof  I  direct  shall  be 
equally  divided  amongst  the  other  devisees  named   in  this,  my 
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last  will,  or  their  legal  representatives."  Matilda  died  after  the 
testator,  without  children.  It  was  held  that  she  took  an  estate  for 
life,  with  contingent  remainder  to  her  children  then  unborn,  which 
would  have  vested  in  them  in  the  first  child  alone,  and  opening 
from  time  to  time  to  let  in  others  as  they  were  born.  This  case 
is  important,  not  only  in  affirming  the  general  principle  of  letting 
in  subsequently  born  children  from  time  to  time,  but  as  also  de- 
ciding that  a  devise  to  children  then  unborn  would  be  changed 
from  a  contingent  to  a  vested  remainder  upon  the  birth  of  the  first 
child. 

It  is  not  disputed  that  the  authority  of  the  Orphans'  Court 
under  the  Price  act  does  not  extend  to  vested  remainders.  The 
author  of  that  act  himself  says  (Price  Real  Est  p.  107) :  "  A 
limitation  in  a  deed  or  will  may  be  to  one  for  life,  remainder  to 
his  children ;  he  having  none  at  the  time,  which  makes  the  re- 
mainder to  the  children  contingent,  because  none  might  be  born. 
Then  one  or  more  are  born,  and  the  law  favors  the  vesting  of  con- 
tingent remainders  at  the  earliest  practical  moment  Therefore, 
when  the  first  child  is  born,  the  whole  estate  becomes  instantly  a 
vested  remainder  in  Jiim,  but  with  a.  liability  to  be  reduced  to  one- 
half  or  less  as  each  other  child  shall  be  born.  Now,  the  vested 
remainder  will  not  be  within  our  act,  unless  for  minority  or  other 
cause  than  a  contingency  mentioned  in  the  act,  and  the  question 
will  be  whether  the  shares  that  might  accrue  to  those  who  may 
yet  be  born  can  be  barred.  When  none  was  born  there  was  a 
contingency  that  gave  the  court  jurisdiction.  Can  it  have  juris- 
diction as  to  the  shares  of  those  who  may  yet  be  born  ?  As  to 
them,  the  contingency  is  in  fact  as  great  as  it  was  when  none  was 
born.  The  courts  must  determine  the  question  whether  it  is 
within  the  spirit  and  policy  of  the  law."  Notwithstanding  the 
doubt  expressed  by  the  learned  writer,  we  are  unable  to  see  the 
difference  between  this  and  the  ordinary  case  of  a  life  estate,  with 
a  remainder  in  fee  to  children  then  unborn,  but  where  children 
are  bom  during  the  continuance  of  the  life  tenancy.  In  such 
case  it  is  beyond  all  question  that  the  contingent  character  of  the 
remainder  is  lost  the  moment  the  first  child  is  born,  and  thereafter 
the  whole  estate  is  vested,  and  simply  opens  to  let  in  children 
afterwards  born.     As  it  is  clear  that  the  Price  act  does  not  em- 
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brace  the  cases  of  vested  remainders,  we  see  no  other  conclusion  to 
be  reached  than  that  the  order  of  sale  made  in  the  present  case  was 
void  for  want  of  jurisdiction.  That  being  so,  the  purchaser  was 
not  bound  to  take  the  title,  and  the  judgment  must  therefore  be 
reversed. 

Judgment  reversed,  and  the  rule  for  judgment  for  want  of  a 
sufficient  af&davit  of  defense  is  discharged,  at  the  cost  of  the 
plaintiff. 

Note.— ON  REMAINDERS. 

A  remainder  is  a  remDant  of  an  estate  in  lands  or  tenements,  expectant  on  a 
particular  e8tai.e  created  together  with  the  same  at  one  time.  (Co.Litt.  40a.) 
Thus,  if  A.,  a  tenant  in  fee  simple,  grants  lands  to  B.  for  life,  and  after  B.'s 
decease  to  C.  and  his  heirs,  C.'s  interest  is  termed  a  remainder  in  fee  expectant 
on  the  decease  of  B.  (Williams  on  Real  Property,  258.)  The  term  remain- 
derman designates  the  party  who  is  ultimately  to  re  :eive  an  estate  in  remain- 
der. Williams  further  states  that  the  distinction  between  a  remainder  and  a  re- 
version is  this — that  between  the  particular  tenant  B.  and  the  remainderm  n  C. 
no  tenure  exists,  from  which  it  follows  that  no  rent  service  can  be  incident  to  a 
remainder.  They  are  usually  designated  as  **  vested,"  '* contingent,"  and 
**  cross,"  each  having  peculiar  attributes.  A  remainder  is  *' vested"  when 
there  is  a  person  in  being  who  would  have  an  immediate  right  to  the  posses- 
sion upon  the  termination  of  the  inlermediale  estate.  It  is  an  estate  j^ran table 
by  any  of  the  conveyances  operating  by  force  of  the  statute  of  uses.  A  re- 
mainder limited  upon  an  estate  tail  is  a  vested  remainder.  In  fact,  a  remainder 
is  never  held  to  be  contingent  if  in  harmony  with  the  intention  it  can  be  re- 
garded as  vested.     (Doe  v.  Consadine,  6  Wall.  474  ) 

The  essence  of  a  remainder  is  that  it  is  to  arise  immediately  on  the  termina- 
tion of  the  particular  estate,  by  lapse  of  time,  or  other  determinate  event,  and 
not  by  abridgment  of  it.  (Brattle  Square  Church  Props,  v.  Grant,  3  Gray^ 
Mass.,  141,  142.) 

One  of  the  tests  by  which  to  distinguish  between  estates  in  remainder,  and 
other  contingent  and  conditional  interests  in  I'eal  property  is,  that  where  the 
event,  which  gives  birth  to  the  ulterior  limitation  determines  and  breaks  off  the 
preceding  estate,  before  its  natural  termination,  or  operates  to  abridge  it,  the 
limitation  over  does  not  create  a  remainder  because  it  does  not  wait  for  the 
regular  expiration  of  the  preceding  estate.    (1  Jarm.  on  Wills,  780.) 

Besides,  wherever  the  gift  is  of  a  fee,  there  can  not  be  a  remainder,  although 
the  fee  may  be  a  qualified  or  determinable  one.  The  fee  Is  the  whole  estate. 
When  once  granted,  there  is  nothing  left  in  the  donor  but  a  possibility  or  right 
of  reverter,  which  does  not  constitute  an  actual  estate.  (4  Kent's  Com.  10, 
note;  Martin  v.  Strachan.  5  T.  R.  107,  note;  1  Jarm.  on  Wills,  792.)  All  the 
estate  vests  in  the  first  grantee,  notwithstanding  the  qualification  annexed  to  it. 
If,  therefore,  the  prior  gift  or  grant  be  of  a  fee,  there  can  be  neither  particular 
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estate  nor  remainder;  there  is  no  particular  estate,  which  is  an  estate  le  s  than 
a  fee,  and  no  remainder,  because,  the  fee  being  exhausted  by  the  prior  gift, 
there  is  nothing  left  of  it  to  constitute  a  remainder.  Until  the  happening  of 
the  contingency,  or  a  breach  of  the  condition  by  which  the  precedent  estate  is 
determined,  it  retains  all  the  characteristics  and  qualities  of  an  estate  in  fee. 
Although  defeasible,  it  is  still  an  estate  in  fee.  The  prior  estate  may  continue 
forever,  it  being  an  estate  of  inheritance,  and  liable  only  to  determine  on  an 
event  which  may  never  happen.  For  this  reason,  the  rule  of  the  common  law 
was  established,  tliat  a  remainder  could  not  be  limited  after  a  fee.  (Doe  v. 
Prigg,  8  Barn.  &  C.  281;  Doe  v.  Provost,  4  Johns.,  N.  Y.,  61;  4  Am.  Dec.  849; 
Ballard  v.  Ballard,  18  Pick.  41;  Viner  v.  Francis,  2  Cox  Ch.  190,  and  notes;  2 
Bro.  Ch.  658;  Swinton  v.  Legare,  2  McCord  Ch.  440;  Myers  v.  Myers,  id.  267; 
Jenkins  v.  Freyer,  4  Paige,  N.  Y.,  47;  8  L.  ed.  886;  2  Jarm.  Wills,  76;  Ding- 
ley  V.  Dingley,  5  Mass.  535;  Wight  v.  Shaw,  5  Cush.,  Mass.,  56;  Parker  v. 
Converse,  6  Gray.  Mass.,  838;  Yeaton  v.  Roberts,  supra;  Carrol  v.  Hancock, 
48  N.  C.  471;  Doe  v.  Cousidine,  73  U.  S..  6  Wall.  475 ;  18  L.  ed.  874;  2  Washb. 
Real  Prop.  652;  Coursey  v.  Davis,  46  Pa.  25;  84  Am.  Dec.  519;  Walker  v. 
Johnston,  70  N.  C.  576.) 

At  common  law  where  the  person  was  certain  and  the  event  uncertain,  the 
remainder  was  descendible  and  passed  to  the  heirs  of  the  remainderman,  but 
this  was  not  so  where  the  person  was  uncertain  and  the  event  certain.  (Fearne 
Rem.  584-646;  Lomax  Dig.  601;  Watson  v.  Dodd,  Bupra;  4  Kent's  Com.  262.) 

The  distinction  is  well  settled  and  universally  recognized  and  seems  to  pro- 
ceed upon  th's  principle:  That  where  the  person  is  certain  and  the  event  only 
uncertain,  though  the  reminder  is  contingent,  yet  the  contingency  can  not  fall 
in  without  benefiting  that  particular  person;  hence,  whatever  this  thing  the  re- 
mainderman has  is,  whether  you  call  it  a  possibility  or  an  interest,  however 
little  it  may  be  worth,  it  is  his  and  no  one  else's,  and  whatever  an  ancestor  has 
in  the  nature  of  an  interest  in  land,  however  small  its  valu^,  passes  by  descent, 
while  on  the  other  hand,  it  is  inherent,  in  the  very  nature  of  descent,  that 
there  should  be  something  in  the  ancestor,  and  if  it  is  uncertain  that  the  ancestor 
is  to  take  even  if  the  event  happen,  then  there  can  be  no  such  thing  as  a  descent 
from  him.  And  a  contingent  remainder,  whether  descendible  or  not,  has 
never  been  called  an  interest  kin  or  right  to  the  land.  (Story  £q.  Jur.  1040; 
Fearne  Rem.  16-38.) 

A  contingent  remainder  is  a  mere  right,  and  can  not  be  transferred  before 
the  contingency  happens,  otherwise  thun  by  way  of  estop()el.  Any  convey- 
ance by  matter  of  record  or  by  deed  indented,  of  an  executory  or  contingent 
interest  will  work  an  estoppel.  Estoppels  exist  when  no  interest  passes  from 
the  party.    (I  Lomax  Dig.  602;  4  Kent's  Com.  260,  261.) 

Of  vested  remalnderg.  A  remainder  is  said  to  be  vested  when  a  present  in- 
terest passes  to  a  party  to  be  enjoyed  in  the  future,  so  that  the  estate  is  invari- 
ably fixed  in  a  determinate  person  after  the  particular  estate  terminates;  while 
a  contingent  remainder  is  one  limited  to  take  effect  either  in  a  dubious  or  un- 
certain person,  or  upon  a  dubious  and  uncertain  event.  (2  Bl.  Com.  168.) 
This  definition  is  very  generally  accepted.  We  have  long  and  learned  disqui- 
sitions which  undertake  to  vindicate  the  entire  accuracy  of  other  d^nitions. 
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and  in  all  the  severity  of  criticism  Mr.  Preston  will  Impugn  the  accuracy  of 
Coke— Hargrave  quarrels  witli  both — Fearne  indorses  Hargrave;  and  the  lord 
chancellor  can  scarcely  restrain  his  contempt  while  he  gasps  an  anathema  of 
'*no  foundation  in  natural  reason" — "raised  and  supported  purely  by  the  arti- 
fice of  lawyers."  In  all  this  the  American  student  reposes  upon  the  placid 
suggestion  of  Mr.  Abbott  that  these  wearisome  details  are  of  only  limited  in- 
terest in  the  United  States.  Resuming  the  discussion  of  Blackstone's  defini- 
tion above  quoted,  it  does  not  necessarily  follow  that  every  estate  in  remainder, 
which  is  subject  to  a  contiugeucy  or  a  condition,  is  a  contingent  remainder. 
The  condition  may  be  precedent  or  subsequent.  If  the  former,  the  remainder 
will  not  vest  until  that  which  is  contingent  has  happened,  and,  therefore,  be- 
come certain.  If  tie  latter,  the  estate  vests  immediately  subject  to  be  defeated 
by  the  happening  of  the  condition.  (Blanchard  v.  Blanchard,  1  Allen,  Mass.. 
3d3;  Manice  v.  Manice,  43  N.  Y.  880.)  The  case  last  cited  is  one  of  the  most 
celebrated  in  the  New  York  annals  of  testamentary  law.  And  among  its  num- 
erous incidents  of  value  is  an  illustration  drawn  by  Judge  Rapallo  as  to  what 
is  a  vested  and  contingent  remainder.  I  quote:  "A  devise  of  lands  to  an  in- 
fant when  he  shall  become  of  age  with  remainder  over  if  he  dies  under  age 
creates  a  vested  and  not  a  contingent  estate  in  the  infant.  It  is  defeasible  by 
condition  subsequent.  His  coming  of  age  is  not  a  condition  precedent  to  the 
vesting  of  the  estate.  When  nothing  is  interposed  between  the  infant  and  his 
enjoyment  of  the  possession  of  the  estate  except  his  own  minority,  he  has  a 
vested  estate,  subject  to  be  defeated  by  the  condition  subsequent  of  his  dying 
under  age."  (See,  also.  Roper  on  Legacies,  571;  2  Redfield  on  Wills,  692.) 
Another  rule  well  settled  is  this:  '*a  remainderman  always  takes  by  purchase, 
and  never  by  descent." 

In  Moore  v.  Lyons  (25  Wend.  119),  a  devise  to  one  for  life,  and  from  and  after 
his  death  to  three  others  or  to  the  survivors  or  survivor  of  them,  their  or  his  heirs 
and  assigns  forever,  was  held,  inihe  Court  of  Appeals,  to  give  a  vested  interest 
to  the  remainderman  at  the  death  of  the  testator,  the  words  of  survivorship  being 
construed  to  refer  to  the  death  of  the  testator,  and  not  to  the  death  of  the  ten- 
ant.for  life.  It  has  been  conceded  in  the  Supreme  Court  that,  if  the  survivors 
at  the  death  of  the  tenant  for  life  had  been  intended,  the  remainder  would 
have  been  contingent.  Here,  too,  the  survivorship  directly  qualified  the  gift, 
and  it  was  not  easy  to  regard  it  as  a  subsequent  condition  to  an  estate  previ- 
ously given.  But  Chancellor  Walworth,  in  this  case,  was  of  opinion  that  the 
remainders  would  have  been  vested,  even  if  the  words  of  survivorship  had 
been  taken  to  refer  to  the  death  of  the  tenant  for  life;  and  states  the  rule  to  be, 
that  *' where  a  remainder  is  so  limited  as  to  take  effect  in  possession,  if  ever, 
immediately  upon  the  termination  of  a  particular  estate,  which  estate  is  to  de- 
termine by  an  event  that  must  unavoidably  happen  by  the  efflux  of  time,  the 
remainder  vests  in  interest  as  soon  as  the  remainderman  is  in  esse  and  ascer- 
tainf  d;  provided  nothing,  but  his  own  death  l)efore  the  determination  of  the 
particular  estate  will  prevent  such  remainder  from  vesting  in  possession.  Yet, 
if  the  estate  is  limited  over  to  another,  in  the  event  of  the  death  of  the  first  re- 
mainderman liefore  the  dcterminati(»n  of  the  particular  estate,  his  vested  estate 
will  be  subject  to  be  divested  by  that  event,  and  the  interest  of  the  substituted 
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remaindermaD,  which  was  before  either  an  executory  devise  or  a  contiDgent 
remaiader,  will,  if  he  is  in  este  aad  ascertained,  be  immediately  conTerted  in- 
to a  Tested  remainder." 

The  law  will  not  construe  a  limitation  in  a  will  into  an  executory  devise 
when  it  can  take  effect  as  a  remainder,  nor  a  remainder  to  be  contingent  when 
it  can  be  taken  to  be  vested. 

It  is  a  rule  of  law  that  estates  shall  be  held  to  vest  at  the  earliest  possible 
period,  unless  there  be  a  clear  manifestation  of  the  intention  of  the  testator  to 
the  contrary.  (Johnson  v.  Valentine,  4  Sandf.  N.  Y.  48;  Wrightson  v.  Mac- 
auley,  14  M.  &  W.  240;  Chew's  Appeal,  87  Pa.  28;  Moore  v.  Lyons,  26 Wend., 
N.  Y.,  126;  Phipps  v.  Williams,  6  Sim.  44;  Gold  v.  Judson,  21  Conn.  622;  Red' 
field  Wills,  879;  Finlay  v.  King,  8  Pet.  874;  Asay  v.  Hoover,  6  Pa.  28;  Carver 
▼.  Jackson,  4  Pet.  92;  Purefoy  v.  Rogers,  2  Saund.  888;  Doe  v.  Morgan,  8  T. 
R.  765;  Nightingale  v.  Burrell  16  Pick.,  Mass.,  110.) 

Adverbs  of  time— as,  where,  thereafter,  from,  etc.~in  adeyise  of  a  remain- 
der, are  construed  to  relate  merely  to  the  time  of  the  enjoyment  of  the  estate  - 
and  not  the  time  of  the  vesting  in  interest.    (Johnson  v.  Valentine,  4  Sandf. 
N.  Y.,  48;  Moore  v.  Lyons,  25  Wend.,  N.  Y.,  119;Boraston's  case,  8  Coke,  120; 
Minnig  v.  Batdorff,  6  Pa.  506;  Rives  v.  Frizzle,  8  Ired.  £q.  289.) 

Where  there  is  a  devise  to  a  class  of  persons  to  take  effect  in  enjoyment  at  a 
future  period,  the  estate  vests  in  the  persons  as  they  come  in  esse,  subject  to  open 
and  let  in  others  as  they  are  born  afterwards.  (Johnson  v.  Valentine,  4  Sandf. 
N.  Y.,  46;  Doe  v.  Provost,  4  Johns.,  N. Y.,  61;  Chew's  Appeal,  37  Pa.  28;  Doe  v. 
Ward,  9  Ad.  &  Ell.  582,  607;  Hancock  v.  Hancock,  4  Dow.  208;  Doe  v.  Now- 
eD,  1  M.  &  8.  884;  Bromfleld  v.  Crowder,  1  B.  &  P.,  N.  R.,  826:  Phipps  v. 
Ackers.  9  CI.  <&  F.  588;  Doe  v.  Prigg,  8  Barn.  &  C.  285;  Minnig  v.  Batdorffj 
5  Pa.  605;  Gold  v.  Judson.  21  Conn.  628.) 

An  estate  once  vested  will  not  be  divested  unless  the  intent  to  divest  clearly 
appears.  (Chew's  Appeal,  45  Pa.  282;  Harrison  v.  Forman,  5  Ves.  208;  Doe 
▼.  Perryn,  8  T.  R.  498;  Smither  v.  Willock.  9  Ves.  284.) 

The  law  does  not  favor  the  abeyance  of  estates,  and  never  allows  it  to  arise 
by  construction  or  implication.  (Com.  Dig.  Abeyance,  A.  E. ;  Catlin  v.  Jack- 
son. 8  Johns.  549;  Ekins  v.  Dormer,  3  Atk.  584.) 

"  When  a  remainder  is  limited  to  a  person  in  esse  and  ascertained,  to  take 
effect  by  express  limitation,  on  the  termination  of  the  preceding  particular  es- 
tate.  the  remainder  is  unquestionably  vested."     (Preston  Estates,  70.) 

This  rule  is  thus  stated  with  more  fullness  by  the  Supreme  Court  of  Massa- 
chusetts ;  "Where  a  remainder  is  limited  to  take  effect  in  possession,  if  ever, 
immediately  upon  the  determination  of  a  particular  estate,  which  estate  is  to 
determine  by  an  event  that  must  unavoidably  happen  by  the  influx  of  time, 
the  remainder  vests  in  interest  as  soon  as  the  remainderman  is  in  esse  and 
ascertained,  provided  nothing  but  his  own  death  before  the  determination  of 
the  particular  estate,  will  prevent  such  remainder  from  vesting  in  possession; 
yet,  if  the  estate  is  limited  over  to  another  in  the  event  of  the  death  of  the 
remainderman  before  the  determination  of  the  particular  estate,  his  vested  es- 
tate wfll  be  subject  to  be  divested  by  that  event,  and  the  interest  of  the  sub- 
stituted remainderman,  which  was  before  either  an  executory  devise  or  a  con- 
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tingent  remaiDder,  will,  if  he  is  in  eue  and  ascertained,  be  immediately  con- 
verted into  a  vested  remainder."    (Blanchard  v.  Blanchard,  1  Allen,  227.) 

In  4th  Kent's  Commentaries,  282,  it  is  said:  "This  has  now  become  the 
settled  technical  construction  of  the  language  and  the  established  English  rule 
of  construction."  (Doe  v.  Prigg.  8  Barn.  &C.  231.)  It  is  added  :  '*It  is  the 
uncertainty  of  the  right  of  enjoyment,  and  not  the  uncertainty  of  its  actual 
enjoyment,  which  renders  a  remainder  contingent.  The  present  capacity  of 
taking  effect  in  possession— if  the  possession  were  to  become  vacant— distin- 
guishes a  vested  from  a  contingent  remainder,  and  not  the  certainty  that  the 
possession  will  ever  become  vacant  while  the  remainder  continues."  (William- 
son ▼.  Field,  2  Sandf.  Ch.,  N.  T.,  588.) 

It  is  further  said  in  the  same  volume,  page  284:  "A.  devises  to  B.  for  life, 
remainder  to  his  children,  but  if  he  dies  without  leaving  children,  remainder 
over,  both  the  remaiaders  are  contingent;  but  if  B.  afterwards  marries  and  has 
a  child,  the  remainder  becomes  vested  in  that  child,  subject  to  open  and  let  in 
unborn  children,  and  the  remainders  over  are  gone  forever.  The  remainder 
becomes  a  vested  remainder  in  fee  in  the  child  as  soon  as  the  child  is  born,  and 
does  not  wait  for  the  parent's  death,  and  if  the  child  dies  in  the  lifetime  of  the 
parent,  the  vested  estate  in  remainder  descends  to  his  heirs."  (Doe  v.  Perryn, 
Buller's  op.;  Right  v.  Creber,  5  B.  &  C.  866;  Sisson  v.  Seabury,  Story,  J., 
1  Sumn.  248;  Hannan  v.  Osborn,  4  Paige  Oh.  836;  Marsellis  v.  Thalhimer,  2 
id.  85.) 

The  propositions  stated  are  fully  sustained  by  the  authorities  referred  to. 
Other  authorities,  too  numerous  to  be  named,  to  the  same  effect,  might  be 
cited.  We  content  ourselves  with  referring  to  Horrison  v.  Foreman  (5  Yes. 
208);  Belk  v.  Slack  (I  Keen.  238);  Bromfield  v.  Orowder  (1  B.  &  P.,  N.  R  , 
825);  Danforth  v.  Talbot  (7  B.  Mon..  Ky.,  634);  Goodtitle  v.  Whitby  (1  Burr. 
284);  Moore  v.  Lyons  (25  Wend.,  N.  Y.,  119);  UandoU  v.  Doe  (5  Dow.  204); 
Edwards  v.  Symons  (6  Taunt.  214);  Phipps  v.  Ackers  (9  CI.  &  F.  588);  Stan- 
ley V.  Stanley  (16  Yes.  506);  Doe  v.  Nowell  (I  M.  &  S.  334):  Boraston's  Case. 
(8  Coke,  52);  Doe  v.  Ewart  (7  Ad.  <&  £1.  686),  and  Minnig  v.  Batdorff  (5  Pa. 
503) 

The  doctrine  received  the  sanction  of  the  Supreme  Court  of  Ohio  in  Jeffers 
V.  Lampson  (10  O.  St.  101),  where  it  was  adopted  and  applieii.  The  same 
doctrine  has  been  sanctioned  by  the  U.  S.  Supreme  Court.  (Finlay  v.  King, 
8  Pet.  376;  Carver  v.  Jackson,  4  id.  1 ;  Williamson  v.  Berry,  8  How.  495; 
Croxall  V.  Sherrerd,  ante,  577:  Washb.  Real  Prop.  229;  1  Greeol.  Cruise,  tit. 
Remainder;  Doe  v.  Considine,  73  U.  S.  458.) 

Of  contingent  remainders.— Where  a  contingency  is  limited  to  depend 
upon  an  estate  in  freehold,  which  is  capable  of  supporting  a  remainder,  it  shall 
never  be  construed  to  be  an  executory  devise,  but  a  contingent  remainder  only. 
(Fearne  on  Remainders,  8,  10;  Butler's  note^,  see  Poor  v.  Connadine,  78  U.  S* 
475.)  It  is  the  uncertainty  of  the  right  of  enjoyment  which  renders  a  remain- 
der contingent,  not  the  uncertainty  of  the  actual  enjoyment.  (Lehndorf  v. 
Cope,  122  m.  307.) 

The  test  of  a  vested  remainder  is  its  present  capacity  to  take  effect  in  pos- 
session whenever  the  prior  estate  shall  determine,  that  is,  if  the  remainderman 
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has  the  right  in  case  of  the  sudden  determination  of  the  prior  estate,  immedi- 
ately to  go  in  and  take  possession,  the  remainder  is  vested. 

In  Hawley  v.  James  (5  Paige,  466),  Chancellor  Walwobth  says:  *'A  remain- 
der is  vested  in  interest  where  the  person  is  in  being  and  ascertained  who  will, 
if  he  lives,  have  an  absolute  and  immediate  right  to  the  possession  of  the  land 
upon  the  ceasing  or  failure  of  all  the  precedent  estates." 

In  Moore  v.  Littel  (41  N.  Y.  72),  it  is  said:  "Decisions  and  text  writers  agree 
that  by  the  common  law  a  remainder  is  vested  when  there  is  a  person  in  being 
who  has  a  present  capacity  to  take  the  estate  in  remainder,  if  the  particular  es- 
tate be  then  presently  determined;  otherwise  the  remainder  is  contingent." 

In  all  these  cases  and  in  the  text-books,  it  is  always  said  that  before  the  re- 
mainder is  vested  "the  person  must  be  ascertained" — "the  person  must  be  cer- 
tain and  determinate;"  and  these  expressions  mean  that  the  person  must  be  one 
to  whose  competency  to  take  no  further  or  other  condition  attaches — one  in 
respect  to  whom  it  is  not  necessary  that  an  event  shall  occur,  or  condition  be 
satisfied,  save  only  tliat  the  precedent  estate  shall  determine. 

It  is  a  well-established  rule  of  the  common  law  that,  while  no  remainder  can 
be  limited  after  a  limitation  in  fee,  yet  two  contingent  fees  by  way  of  remain- 
der may  be  limited  as  substitutes,  or  alternatives,  one  for  the  other,  the  latter 
to  take  effect  in  case  the  prior  one  should  fail  to  vest  in  interest,  and  immedi- 
ately avoided  if  the  first  does  vest  in  interest.  (1  Lomax  Dig.  417 ;  2  Minor 
Inst.,  4th  ed.,  895;  Cooper  v.  Hepburn,  15  Grat.  551,  559.)  And  Redfield,  in 
his  work  on  Wills,  in  treating  of  perpetuities,  lays  it  down,  on  the  authority  of 
numerous  adjudged  cases,  that  "  alternative  limitations  may  be  so  framed  as 
to  be  good  or  bad  according  to  the  event;  and,  if  the  contingency  which  is  valid 
occur,  the  estate  will  be  held  legal  notwithstanding  the  other  alternative  be  too 
remote."    (2  Redf.  Wills,  573 


Wetzel  vs.  Keuae. 

[12  Ind.  App.  75 ;  89  K.  E.  Rep.  896.] 
EXCBSSIVK  VERDICT — WhBN  SET  ASIDE. 

A  special  verdict  will  be  sustained  which  is  founded  upon  evidence  that  satis- 
factorily shows  that  the  plaintiff  in  the  action  rendered  valuable  domestic 
services  to  one  who  for  several  years  preceding  her  death  was  in  feeble 
health ;  that  the  s  Tvices  were  rendered  at  the  request  of  the  decedent,  and 
on  her  promise  to  pay  therefor  ;  that  payment  had  not  been  made  for  the 
same  or  any  part  thereof  ;  and  that  the  claim  had  been  duly  presented  to 
the  administrator. 

A  verdict  which  awards  the  sum  of  $060  for  services  rendered  in  caring  for 
the  hou^  and  person  of  the  decedent  will  not  be  set  aside  as .  exoeodT*^ 
Vol.  1—89 
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when  it  appears  that  such  services  were  rendered  for  a  continuous  period 
of  five  years,  and  that  the  decedent  was  afflicted  with  a  loathsome  disease, 
that  required  much  personal  attention. 

Appeal  from  a  jadgment  of  the  Circuit  Court  held  in  and  for 
the  coanty  of  Jennings. 

Hon.  T.  C.  Batchelor,  Presiding  Judges 
Lawrence  <b  Tweedy^  for  appellant 
New  (t  Dixon^  for  appellea 

Davis,  J. — This  was  an  action  by  the  appellee  against  the  ap- 
pellant to  recover  for  work  and  services  rendered  the  decedent  in 
her  lifetime.  The  errors  assigned  are  (1)  that  the  court  erred  in 
overruling  appellant's  motion  for  judgment  in  his  favor  upon  the 
special  verdict  of  the  jury;  (2)  that  the  court  erred  in  sustaining 
the  appellee's  motion  for  judgment  in  her  favor,  upon  the  special 
verdict  returned  by  the  jury ;  (8)  that  the  court  erred  in  rendering 
judgment  upon  the  special  verdict  returned  by  the  jury  in  favor 
of  appellee,  upon  her  motion  therefor ;  (4)  that  the  court  erred  in 
overruling  appellant's  motion  for  a  new  trial. 

The  first  three  errors  may  be  considered  together.  The  sub- 
stance of  the  special  verdict  is  that  said  Parmelia  F.  Chambers 
died  in  Jennings  county  in  January,  1898,  at  the  age  of  72  years ; 
that,  for  six  years  preceding  her  death,  she  was  in  poor  health, 
very  feeble,  requiring  the  assistance  of  a  housekeeper  during  all  of 
said  time,  and  a  portion  of  the  time  requiring  the  assistance  of  a 
nurse ;  that  appellee,  at  her  request  and  solicitation,  on  the  second  of 
April,  1887,  went  to  live  with  said  decedent,  and  remained  there  un- 
til  her  death  ;  that  during  said  time  she  performed  work  and  labor 
for  said  decedent  in  the  way  of  household  work,  and  in  caring 
for  and  nursing  her;  that  all  of  said  work  and  labor  were  per- 
formed by  appellee  at  the  request  of  said  Chambers,  and  with  the 
understanding  and  agreement  that  she  was  to  be  paid  for  her  said 
service ;  that  she  has  never  been  paid  for  her  said  service ;  that  the 
same  is  due  and  unpaid.  The  jury  also  find  that  the  administra- 
tor was  appointed,  and  that  appellee  filed  her  claim,  giving  the 
dates,  etc.     In  conclusion,  the  jury  say  that,  if  the  law  is  with  the 
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defendant,  then  they  find  for  the  defendant,  and  "  if,  upon  the 
foregoing  facts,  the  law  is  with  the  plaintiff,  we  find  for  the  plain* 
tiff,  and  assess  her  damages  at  six  hundred  sixty-six  ($666)  doU 
lara"  The  special  verdict  finds  every  fact  essential  to  appellee's 
right  to  recover.  The  jury  find  that  appellee  rendered  services  for 
said  decedent  from  April,  1887,  to  January,  1898,  in  the  perform- 
ance of  household  work,  and  in  caring  for  and  nursing  her ;  that 
the  decedent  required  the  services  of  a  housekeeper  during  all  of 
said  time,  and  also  required  the  assistance  of  a  nurse  during  a 
portion  of  the  time ;  that  the  services  were  rendered  by  appellee 
at  her  request,  and  with  the  understanding  and  agreement  that 
she  was  to  be  paid  for  her  said  services.  It  is  true  the  jury  did 
not  say  in  express  terms  that  the  services  were  worth  $666,  but 
they  do  find  that,  if  she  is  entitled  to  recover  for  the  services,  $666 
is  the  correct  amount.  {Dawson  v.  Shirks  102  Ind.  185;  1  N.  E. 
292.) 

It  is  next  insisted  that  under  section  6975,  Rev.  St  1894  (sec- 
tion 5180,  Rev.  St.  1881),  the  verdict  of  the  jury  is  contrary  to 
law.  The  evidence  in  this  case  tends  strongly  to  prove  that,  at 
the  time  the  agreement  for  the  services  and  the  payment  therefor 
were  made,  appellee  was  an  unmarried  woman,  and  that  she  was 
married  after  she  had  entered  upon  the  discharge  of  her  duties 
under  the  agreement  We  can  not  say,  under  the  facts  and  cir- 
cumstances in  this  case,  that  appellee  did  not  perform  the  ser- 
vices for  said  dece<lent  on  her  sole  and  separate  account  {Boots 
V.  Griffith,  89  Ind.  246.) 

Counsel  for  appellant  next  urge  that  the  damages  assessed  are 
excessive.  The  evidence  tends  to  prove  that,  when  appellee  en- 
tered her  service  in  1887,  the  decedent  was  feeble,  hard  of  hearing, 
and  unable  to  care  for  herself;  that  appellee  gave  her  good  care 
and  kind  treatment  until  her  death ;  that  the  disease  with  which 
the  old  lady  was  afflicted  was  very  disagreeable,  and  for  weeks  re- 
quired, each  day,  frequent  changing  of  the  bedclothes,  etc.  Giv- 
ing the  evidence  the  most  favorable  construction  in  behalf  of 
appellee,  we  see  no  reason  for  disturbing  the  verdict  of  the  jury 
on  this  ground. 

There  was  no  error  in  excluding  proof  of  declarations  made  by 
the  decedent  in  the  absence  of  appellee.     The  rule  is  well  settled 
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that  an  admiaistrator  can  not  in  such  cases  prove  the  declarations 
of  the  decedent  made  in  the  absence  of  the  claimant,  to  sustain  his 
defense.     {Bristor  v.  Bristor^  82  Ind.  276.) 

We  find  no  reversible  error  in  the  record. 

Judgment  affirmed. 


NoTB.—WHEN  DAMAGES  WILL  BE  DEEMED  EXCESSIVE 

The  rule  upon  this  point  is  well  stated  by  Mr.  Justice  Wilde  in  Worcester 
V.  Proprietor  of  Canal  Bridge,  16  Pick.  547  :  "la  all  cases  where  there  is  no 
rule  of  law  regulating  the  assessment  of  damages,  and  the  amount  does  not 
depend  on  computation,  the  judgment  of  the  jury  and  not  the  opinion  of  the 
court  is  to  govern,  unless  the  damages  arc  so  excessive  as  to  warrant  the  belief 
that  the  jury  must  have  been  Influenced  by  partiality  or  prejudice,  or  have 
been  misled  by  some  mistaken  view  of  the  case  *  *  *  We  do  not  consider 
whether  or  not  we  should  have  assessed  the  same  amount  of  damages  if  the  case 
had  been  submitted  to  the  court  to  decide,  for  in  a  C4i8e  like  the  present,  men 
of  sound  judgment  may  differ  not  a  little  in  estimating  the  compensation 
which  circumstances  of  the  injury  would  justify  ;  and  it  is  the  judgment  of 
the  jury  and  not  that  of  the  court  which  must  govern.  To  justify  the  interposi- 
tion of  the  court,  the  damages  must  be  manifestly  exorbitant."  ( Boise  v.  Cal. 
Stage  Co.,  25  Cal.  473.) 

Courts  will  grant  a  new  trial  wiiere  the  damages  are  unjustifiable  or  grossly 
inconsistent  with  the  facts  of  the  case.  The  mere  fact  that  damages  are 
excessive  is  not  a  ground  for  new  trial ;  they  must  appear  to  have  been  given 
•under  the  influence  of  passion  or  prejudice.  But  where  the  verdict  is  for  a 
sum  greatly  disproportionate  to  the  injury,  that  is  of  itself  evidence  that  it  was 
rendered  under  the  influence  of  passion  or  prejudice.  In  case  the  verdict  ex- 
>ceedsthe  damages  claimed  in  the  complaint,  a  new  trial  will  be  granted.  But  a 
new  trial  will  not  be  granted  where  the  verdict  exceeds  the  amount  of  damages 
laid  in  the  writ,  but  not  the  amount  laid  in  the  declaration.  But  the  excess 
may  be  remitted  and  the  judgmeut  sta  id.  So,  also,  in  other  cases  of  excessive 
damages.  This,  however,  is  in  the  discretion  of  the  court.  But  although 
there  are  cases  in  which  the  courts  have  reduced  the  verdict  where  the  damages 
were  excessive,  it  would  seem  to  be  doubtful  practice  in  actions  for  personal 
injuries.  The  offer  to  remit  comes  too  late  after  new  trial  granted.  In  actions 
for  personal  torU,  the  law  fixes  no  preci<«  rule  of  damages,  but  leaves  their 
jiSSessment  to  the  unbiased  judgment  of  the  jury  ;  and  the  verdict  will  not  be 
<listurbed  on  the  ground  of  excessive  damages  unless  the  amount  is  so  dis- 
proportionate to  the  injury  as  to  justify  the  conclusion  that  the  verdict  is  not 
the  result  of  the  cool,  dispassionate  consideration  of  the  jury.  (3  Estee  PI.  sec. 
4909.) 

A  verdict  large,  but  not  showing  passion  or  other  improper  motive,  will  not 
be  set  aside.  (Welsonburg  ▼.  Appleton,  26  Wis.  56  ;  Wheaton  ▼.  N.  B.  &  M. 
Co.,d6CaI.aiO.) 
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Damages  exceeding  the  amount  claimed  in  the  complaint  are  ground  for  new 
trial.    (Oarlick  v.  Bower,  62  Cal.  65;  Yandeford  y.  Foster,  id.  179.) 

Where  it  clearly  uppears  that  the  plaintiff  is  entitled  to  greater  damages  than 
were  awarded,  a  new  trial  will  be  granted.  (Black  ▼.  Drake,  2  Colo.  SdO» 
Coffman  y.  Brown,  7  id.  147. ) 

It  is  a  matter  in  the  discretion  of  the  Appellate  Court  whether  or  not  to  set 
aside  a  yerdict  as  excessiye.  (Peck  y.  N.  Y.  &  C.  R.  R.  Co.,  70  N.  Y.  587. 
Opinion  of  Folger,  J.) 

In  an  actioQ  to  recover  damages  for  personal  injuries,  the  yerdict  should  not 
be  disturbed,  as  inadequate,  unless  something  indicates  that  the  Jury  were 
actuated  by  passion,  prejudice  or  corrupt  motive,  or  that  they  made  some 
manifest  and  important  mistake.  (Lancaster  v.  Providence  &  S.  S.  B.  Co.,  26 
Fed.  Rep.  238.) 

The  court  may  set  aside  a  verdict  in  a  cause  more  than  once  as  excessive,  if 
Justice  requires.    (Clear  v.  Fox,  26  Fed.  Rep.  90.) 

In  a  suit  for  less  than  $1,200,  involving  a  complicated  account,  the  referee  on 
a  second  trial  reported  within  about  $100  of  what  the  jury,  on  the  first,  gave 
the  plaintiff.  Held,  that  effectual  Justice  had  been  done,  and  the  court  denied 
a  motion  for  a  third  trial.  (City  Bank  of  Bone  v.  Mershon,  83  Fed.  Rep. 
240.) 

A  yerdict  for  a  grossly  inadequate  amount  stands  upon  no  higher  ground  in 
legal  principle,  nor  in  the  rules  of  law  or  Justice,  than  a  verdict  for  an  exces- 
sive or  an  extravagant  amount.  It  is  doubtless  true  that  instances  of  the  for;> 
mer  occur  less  frequently,  because  it  is  less  frequently  possible  to  make  it  clearly 
appear  that  the  Jury  have  grossly  erred.  But  when  the  case  does  plainly  show 
such  a  result.  Justice  as  plainly  forbids  that  the  plaintiff  should  be  denied 
what  is  his  due,  as  that  the  defendant  should  pay  what  he  ought  not  to  be 
charged.  (McDonald  v.  Walter,  40  N.  Y.  554.) 

The  court  may  set  aside  a  verdict  for  grossly  inadequate  damages,  and  grant 
a  new  trial;  even  where  there  was  such  a  conflict  of  evidence  upon  the  trial 
that  the  jury  might  have  found  a  verdict  for  the  defendants,  and  had  they 
done  BO  the  verdict  could  not  be  disturbed.  So  loni?  as  the  verdict  stands,  it 
determines  plaintiff's  right  to  recover.  And  such  verdict  is  then  inconsistent, 
if  it  disregai*ds  evidence  of  damages  sustained.    (Id.) 

*'The  application  for  a  new  trial  on  the  ground  of  excessive  damages  is  of 
course  more  favorably  received,  where  the  jury  have  disregarded  some  definite 
basis  of  calculation,  than  where  from  the  nature  of  the  case  the  damages  are 
left  to  their  discretion.  To  the  former  class  of  cases  belong  actions  on  con- 
tracts, or  for  torts  done  to  property,  the  value  of  which  may  be  ascertained  by 
evidence;  in  which  therefore  a  new  trial  will  be  awarded,  if  the  finding  be 
contrary  to  the  evidence.  (Lang  v.  Hopkins,  10  Gn.  87.  See  Fish  v.  liose- 
berry,  22  111.  288;  Southwestern  Railroad  v.  Pnulk,  24  Ga.  8d6.)  It  is  ground 
of  new  trial,  that  mistakes  were  maile  by  the  jury  in  their  calculations.  (Eil- 
len  V.  Sistrnnk.  7  Ga.  2S8.  See  Southwestern,  etc.,  v.  Paulk.  24  id.  356.) 
But,  on  a  motion  to  set  aside  a  verdict  for  excessive  damages.  It  is  not  allow- 
able to  prove,  by  the  jurors,  their  mode  of  oompnUtlon.  (Hovcy  v.  Luce,  81 
Maine,  846.)    And  if  by  any  calculation,  which  the  evidence  will  reasonably 
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mpport,  the  verdict  can  be  Bustaioed  as  to  amount,  a  new  trial  should  not  be 
granted,  whether  it  be  the  same  calculation  made  by  the  Jury  or  not"  (Dacj 
▼.  Gay,  16  Gb.  308.    Hilliard  on  New  Trials.  668.) 


Taylor  vs.  Haskell  et  al. 

[Supreme  Court  of  Pennsylvania,  85  Atl.  Rep.  782:  Oct.  5,  1896.] 

Conversion  of  realty — Powers. 

Where  the  testf triz  provides,  after  various  sm^l  bequests,  that  the  balance  of 
her  property  is  to  remain  under  the  care  of  her  liusband,  and  he  to  receive 
the  benefits  of  the  same  for  life  with  power  to  sell  at  any  time,  and,  in  the 
event  of  sale,  he  to  receive  $2,000  of  the  avails,  and  place  the  balance 
on  interest  for  the' benefit  of  his  son— there  is  no  conversion  of  the  realty, 
and  the  husband,  having  sold  the  property  but  neglecting  to  make  any 
investment  for  the  benefit  of  the  son,  the  latter  is  entitled  to  the  entiie 
property  on  the  death  of  his  father. 

Under  such  a  will  a  power  is  conveyed  to  be  exercised  upon  a  contingency, 
and  until  the  exercise  of  the  power  according  to  the  terms  of  the  will,  the 
estate  remained  land. 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas  held 
in  and  for  the  county  of  Lancaster. 

Hon.  John  B.  Livingston,  Presiding  Judge. 

<John  H,  Fry  and  A.  F,  Hostetier,  for  appellant. 

J.  Wl  DenlingeTj  Wm.  Aug.  Atlee^  and  Brown  A  Hensel,  for 
appellees. 

Dean,  J. — Percie  A.  Taylor,  a  married  woman,  died  in  Febru- 
ary, 1880,  leaving  her  husband,  George  A.  Taylor,  and  an  infant 
aon,  this  plaintiff,  to  sarvive  her.  She  was  owner  at  her  death  of 
twenty-three  acres  of  improved  land,  on  which  was  a  gristmill. 
Her  husband,  at  her  death,  was  operating  the  mill  and  managing 
the  property.  There  was  no  other  property,  except  her  clothing  and 
some  personal  jewelry.  She  left  a  will,  in  which,  after  bequeathing 
her  small  quantity  of  personal  property  to  her  husband,  son,  and 
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near  friends,  she  thus  disposed  of  her  real  estate :  *'  The  balance 
of  my  property  to  remain  as  it  is,  under  the  care  of  my  husband, 
he  to  carry  on  his  business  the  same  as  if  I  was  here,  and  to  reap 
all  benefits  so  long  as  he  lives ;  my  husband  to  have  power  to  sell 
it  at  any  time,  and  when  sold,  and  all  debts  on  property  paid,  he 
to  receive  $2,000  of  my  money,  and  balance  to  be  put  on  interest, 
under  his  care,  for  my  son,  Herbert  This  is  ray  will,  and  to  be 
carried  out  by  my  husband."  The  will  was  duly  proven  October 
9,  1882,  and  letters  testamentaiy  issued  to  the  husband,  who,  on 
October  26th  following,  sold  the  property  at  public  sale  to  Urias 
K.  Goodman,  for  $10,600.  This  sale,  it  is  undisputed,  was  merely 
colorable,  the  purchase  being  for  the  husband  and  executor,  who 
had  instructed  the  auctioneer  to  knock  the  property  down  to  Good- 
man, as,  no  matter  what  it  brought,  he  wanted  it  for  himself. 
Taylor,  then,  as  executor,  on  April  1,  1883,  executed  to  Good- 
man a  deed,  who  on  same  day,  for  same  consideration,  $10,- 
500,  reconveyed  to  Taylor ;  and  both  deeds  were  recorded  same 
day.  So  far  as  appears,  no  purchase  money  passed  between  them. 
Taylor  continued  in  possession  of  the  property  as  before,  until  his 
death,  in  August,  1893.  He  filed  no  account  either  as  executor 
of  the  will  or  as  trustee  for  the  son.  After  the  death  of  the  father, 
his  administrators,  assuming  the  title  to  be  in  him,  under  an  order 
of  the  Orphans'  Court,  sold  the  property  at  public  sale  to  these 
defendants,  at  a  bid  of  $9,000,  which  sale  was  confirmed  Septem- 
ber 17,  1894  The  purchasers  went  into  possession,  and  have  so 
remained  since ;  but,  on  account  of  doubts  being  cast  on  the  title 
by  the  claim  of  the  son,  they  declined  to  accept  a  deed  or  pay  any 
part  of  the  purchase  money.  On  July  6,  1895,  the  guardian  of 
the  son  brought  this  ejectment.  At  the  trial  in  the  court  below, 
the  learned  judge  being  of  the  opinion  that  there  was  a  conversion 
of  the  land  into  money  by  the  will,  and,  therefore,  that  Taylor,  the 
husband,  notwithstanding  the  sale  to  himself,  had  a  good  title  to 
the  property,  directed  the  jury  to  find  for  defendant,  and  we  have 
this  appeal  by  plaintiff,  assigning  as  error  the  instruction  of  the 
<x>urt 

If  the  defendants,  on  the  faith  of  a  judicial  sale  under  the  order 
of  the  Orphans*  Court  for  payment  of  debts,  had,  after  confirma- 
tion, accepted  the  administrator's  deed,  and  paid  their  purchase 
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money,  it  is  possible  quite  a  different  question  would  have  been 
presented  than  the  one  now  before  us ;  but  they  do  not  stand  in 
the  attitude  of  innocent  purchasers,  who,  without  notice,  have 
paid  their  purchase  money,  nor  even  in  the  attitude  of  purchasers 
who,  forgetful  of  the  doctrine  of  caveat  emptor^  have  been  misled 
by  a  judicial  decree  into  impliedly  assuming  a  good  title  in  the 
husband.  The  extent  of  their  venture  is  a  formal  bid,  by  which 
they  are  as  set  not  seriously  hurt  The  Orphans'  Court,  which  is 
a  court  of  equity,  is  still  open  to  them  for  such  equitable  relief 
as  a  chancellor,  in  view  of  all  the  facts,  adjudges  them  entitled  ta 
The  question,  then,  is,  solely,  what  was  the  intent  of  Mrs.  Tay- 
lor by  the  devise  ia  the  will  already  quoted  ?  There  were  two 
distinct  alternative  gifts  to  the  husband :  (1)  He  could  have  the 
property,  and  carry  on  his  business  of  milling,  the  same  as  if  she 
were  alive,  so  long  as  he  lived;  or  (2)  he  could  ^ell  the  property, 
and  receive  absolutely  of  the  purchase  money  $2,000,  and  the  bal- 
ance, after  payment  of  her  debts,  there  being  then  a  mortgage  upoo 
it,  he  could  put  at  interest  for  her  sod.  Apparently  the  husband 
long  hesitated  as  to  which  of  these  gifts  he  would  accept,  for  be 
kept  the  will  in  his  possession,  without  proving  it,  for  two  veara 
and  seven  months,  when  he  took  out  letters  testamentary.  The 
first  gift  expresses  the  primary  intention  of  the  test^itrix,  or,  rather, 
it  gives  to  the  husband  a  life  estate,  with  an  implied  wish  or  ex- 
pectation that  he  will  accept  it ;  but,  if  he  do  not  accept,  then  he 
shall  have  power  to  sell  the  property,  keep  for  himself  $2,000  of 
J;he  money,  pay  the  debts,  evidently  the  mortgage  of  $8,000,  and 
'*  put  out"  the  balance  of  the  purchase  money  as  trustee  for  the 
son.  There  is  not  the  least  indication  of  an  intention  that  the 
husband  should  have  the  entire  estate  in  the  land,  on  payment  of 
the  debts  and  investing  any  part  of  its  value  for  the  son.  If  that 
had  been  her  intention,  she  would  not  have  so  plainly  said  it 
should  be  sold.  She  had  no  thought  of  other  than  a  bona  fide  sale 
to  a  third  party,  who  should  pay  the  price  in  cash,  that  the  hus- 
band might  appropriate  it  as  she  directed.  Now,  what  did  the 
husband  do?  Apparently,  he  did  not,  under  the  will,  accept  the 
life  estate.  Then  devolved  upon  him  the  one  duty,  as  executor, 
to  actually  and  fairly  sell.  He  did  ostensibly  sell,  and  at  a  fair 
price,  but  to  whom  ?    To  himself.     As  to  this  feature  of  the  case^ 
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perhaps,  after  this  lapse  of  time,  if  his  datj  as  executor  had  been 
faithfully  performed,  the  regularity  of  the  sale  could  not  have 
been  successfully  questioned,  or,  rather,  the  irregularity  would  not 
of  itself  have  avoided  it  If  the  intention  of  testatrix  had  been 
effected  even  by  an  irregular  method, — that  is,  if  the  debt  had 
been  paid,  and  the  balance  put  out  for  the  son,  a  fair  price  having 
been  obtained, — no  good  purpose  could  have  been  reached  by  de- 
claring the  sale  void  on  grounds  of  public  policy.  But,  on  the 
undisputed  facts,  the  purpose  of  the  executor  was  to  defeat  the  in- 
tention of  the  testatrix  by  an  ostensible  sale,  and,  so  far  as  his  con- 
duct would  carry  out  his  purpose,  it  was  successful.  That  pur- 
pose, as  shown  by  his  conduct,  was  to  get  the  fee  of  the  land, 
unincumbered  by  any  claim  of  the  son.  So  he  sold,  really,  to 
himself.  Under  this  sale  he  enjoyed  the  property  during  his  life, 
as  if  the  owner  in  fee,  and  neither  paid  hi^  wife's  debt,  nor  put 
out  the  balance,  after  deducting  his  $2,000,  for  her  son.  The  de- 
fendant having  paid  nothing,  the  contest  here  is  the  same  as  if 
the  father's  devisee  under  a  will  were  defending  possession  on  the 
Goodwin  deed  against  the  claim  of  the  son  under  his  mother's 
will.  In  Chronister  v.  Bushey  (7  Walts  k  &  153),  where  admin- 
istrators bought  through  another,  and  then  took  a  reconveyance 
to  themselves,  it  was  held  that  equity  would  avoid  the  transaction 
at  the  election  of  the  cestui  que  tntst,  without  regard  to  the  fairness 
of  it,  and  even  although  the  administrators  had  paid  out  the  pur- 
chase money  to  the  creditors  of  their  intestate.  In  Shumaris 
Appeal  (27  Pa.  St.  64),  it  was  said  :  "  It  is  certainly  not  neces- 
sary to  decide  now  that  an  executor  who  buys  at  his  own  sale,  or, 
what  is  the  same  thing,  gets  another  to  buy  for  him,  holds  the 
land  on  the  same  trusts  it  was  subject  to  before  the  sale."  The 
authorities  to  the  same  effect  are  very  many,  and,  if  there  were 
none,  this  transaction  would  impel  us  to  ipake  ona 

But  it  is  argued  by  appellees  that  the  will,  by  a  direction  to 
sell,  worked  a  conversion  ;  that  there  was  an  express  power  to 
sell,  and  direction  to  distribute  the  proceeds  as  money  ;  therefore 
the  son  has  no  interest  in  the  land,  but  must  look  to  the  purchase 
money.  There  was  not  here,  as  in  many  of  the  cases  cited  by 
•appellees,  a  blending  of  real  and  personal  estate  to  raise  money 

for  distribution.     The  estate  was  land  exclusively.     Specific  be- 
Vol.  1—90 
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quests  of  the  personal  property  had  passed  all  she  had  to  other 
l^atees.  Nor  v/as  there  any  positive  direction  to  sell  the  land. 
The  words,  *'  The  balance  of  the  property  to  remain  as  it  is,  under 
the  care  of  my  husband,"  indicate,  as  before  noticed,  a  desire  that 
its  character  should  not  be  changed.  Then  follow  the  words, 
**  My  husband  to  have  power  to  sell  at  any  time,"  if  he  chooses  to 
take  the  $2,000  in  money.  This  language  fails  to  express  any 
positive  direction  to  sell ;  at  most,  confers  a  power  to  be  exercised 
at  the  option  of  the  executor.  To  establish  a  conversion  of  land 
into  money  under  a  will,  the  sale  must  be  absolutely  directed,  ir* 
respective  of  contingencies,  and  independent  of  discretion.  {Ane- 
waifs  Appeal,  42  Pa.  St.  414;  Peterson's  Appeal,  88  id,  897.)  We 
do  not  see  that  this  will  conferred  more  than  a  power  to  be  exer- 
cised upon  a  contingency.  Until  the  exercise  of  the  power  in  ac- 
cordance with  the  terms  of  the  will,  the  estate  remained  land. 
And  there  never  was  a  valid  exercise  of  the  power,  as  against  the 
plaintiff.  There  was  the  semblance  of  it,  which  turns  out  to  have 
been  a  mere  subterfuge  for  purpose  of  divesting  the  son's  title, 
and  vesting  the  whole  estate  in  the  father.  Such  sale  is  void  as 
against  the  son,  and  being  so,  the  son's  right  to  the  land  remains 
as  before.  The  father  being  now  dead,  and  having  enjoyed  the 
life  estate  to  the  full,  the  son  is  entitled  to  the  remainder,  devised 
to  him  by  his  mother's  will. 

For  these  reasons,  the  judgment  is  reversed,  and  a  v.  f.  d.  n.  is 
awarded. 


Note  —DOCTRINE  OP  EQUITABLE  CONVERSION  EXAMINED. 

It  is  an  established  prtnciple  in  equity  tliat  wiien  money  is  directed  or  agreed 
to  be  turned  into  land,  or  land  agreed  or  directed  to  be  turned  into  money, 
equity  will  treat  that  which  is  agreed  to  be,  or  which  ought  to  be  done,  as 
done  already,  and  impresses  upon  the  property  that  species  of  character  for 
the  purpose  of  devolution  and  title  into  which  it  is  liound  ultimately  to  be  con- 
verted. (Attorney-General  v.  Hubbock,  L.  R..  18  Q.  B.  Div..  375.  289.  See, 
nlpo.  Ford  v.  Ford,  70  Wis.  19.  46;  6  Am.  St.  Rep.  584;  Haward  v.  Peavey, 
128  111.  480;  15  Am.  St.  Rep.  120;  Ford  v.  Ford.  80  Mich.  42;  Keller  v.  Har- 
der, 64  Md.  74;  Greenland  v.  Waddell,  116  N.  V.  234:  15  Am.  St.  Rep.  400. 
Hobson  V.  Hale.  95  N.  Y.  588;  Dodge  v.  Williams.  46  Wis.  97;  Carr  v.  Branch, 
85  Va.  597;  Efflnger  v.  Hall.  81  id.  91,  107;  Phillips  v.  Ferguson.  85  Id.  609, 
511;  De  Vaughan  v.  McLeroy,  82  Ga.  687;  Forsyth  v.  Forsyth,  46  N.  J.  Eq. 
400;  Craig  v.  Leslie,  3  Wheat.  577;  Peter  v.  Beverly,   10  Pet.  532;  Taylor  v. 
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B«iibam,  6  How.  288;  Notes  to  Fletcher  y.  Ashburner,  1  Lead.  Cos.  Eq.  968; 
Phillips  ▼.  Ferguson,  85  Ya.  607;  17  Am.  St.  Rep.  78.) 

Courts  of  equity  frequently  regard  that  as  done  which  ought  to  be  done, 
and  say  where  land  is  directed  to  be  sold  and  converted  into  money,  or  money 
is  directed  to  be  invested  in  land,  that  for  certain  purposes  the  property  will 
be  considered  of  that  character  or  species  into  which  it  is  directed  to  be  con- 
verted. But  it  would  be  a  fundamental  error  to  assume  that  this  court  held 
that  the  real  estate  actually  became  personal  property,  and  might  be  treated  as 
inch  for  all  purposes.  The  land  Is  still  real  estate.  Its  physical  character  has 
not  been  changed,  and  it  is  subject  to  the  rules  and  principles  governlDg  the 
disposition  of  real  estate,  and  must  be  sold  and  conveyed  as  such. 

The  rule  has  been  thus  stated  by  Uio  Supreme  Court  of  the  United  States  : 
"It  is  undoubtedly  the  established  doctrine  that  when  a  will  directs  conversion 
of  the  realty  only  for  certain  purposes,  which  are  limited— for  example,  for 
the  payment  for  particular  legacies  —and  follows  the  direction  of  a  bequest  of 
the  residue  of  personal  estate,  the  conversion  takes  place  only  so  far  as  the  pro- 
ceeds of  the  sale  are  needed  to  pay  the  legacies  prior  to  the  residuary  one,  and 
the  gift  of  the  personalty  will  not  carry  the  produce  of  the  sale  of  the  lands  in 
the  absence  of  a  contrary  intent  plainly  manifested.  The  surplus  or  excess 
retains  the  quality  of  realty,  and  is  transmitted  by  a  devise  of  the  realty,  if 
there  be  one,  or  descends  under  the  intestate  laws.  Hence  it  is  often  a  ques- 
tion, and  frequently  a  difficult  one,  whether  the  direction  to  sell  was  for  a 
limited  purpose  or  for  all  purposes,  and  consequently  whether  the  testator's 
intent  was  to  impress  upon  all  the  proceeds  the  quality  of  personalty."  (Given 
T.  Hilton.  96  U.  S.  591,  596.) 

It  is  incumbent  upon  the  court  to  consider  the  real  property  of  the  testator 
as  converted  into  money  under  a  full  power  of  sale  entrusted  to  the  executor, 
if  by  so  doing  it  can  best  effectuate  the  testamentary  intent.  (Van  Vechten  v. 
Van  Vechten,  8  Paige,  104;  Lent  v.  Howard,  8  N.  Y.  169.) 

This  doctrine  of  conversion  necessarily  affects  partnerships;  partnership 
property  is  that  which  is  held  by  the  partners  as  such  for  the  purposes  of  the 
partnership;  it  is  held  for  the  purpose  of  carrying  on  the  adventure  of  the 
partnership,  and  may  be  wanted  for  that  purpose;  and,  moreover,  at  the  time 
of  the  winding  up  of  the  partnership  the  debts  of  the  partnership  will  have  to 
be  paid,  the  question  of  their  amount  settled  between  the  partners,  and  the 
unexhausted  assets  divided  between  them.  The  partnership  property  must 
thus  be  treated  in  the  end  as  subject  to  a  trust  for  sale,  and  therefore  it  is  per- 
sonal property.    (Attorney-General  v.  Hubbock,  L.  R.,  13  Q.  B.  Div.,  275, 289.) 

In  this  case  in  the  court  below  (L.  R.,  10  Q.  B.  Div.,  188),  the  court  cited 
with  approval  the  following  from  Darby  v.  Darby  (3  Drew.  495),  as  a  correct 
statement  of  the  rule  of  the  court  with  regard  to  the  conversion  of  partnership 
property,  in  the  absence  of  any  binding  agreement  between  the  parties  to  the 
contrary :  "  Irrespective  of  authority  and  looking  at  the  matter  with  reference 
to  principles  well  established  in  this  court,  if  partners  purchase  land  merely 
for  the  purpose  of  their  partnership,  and  pay  for  it  out  of  the  partnership 
property,  that  transaction  makes  the  property  personalty  and  effects  a  conver- 
sion out  and  out.    What  is  the  clear  principle  of  this  court  as  to  the  law  of 
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partncrsliip?  It  is  that  on  the  dissolution  of  the  partnership,  all  tiie  property 
belonging  to  the  partnership  shall  be  sold,  and  the  proceeds  of  the  sale,  after 
discharging  all  the  partnership  debts  and  liabilities,  shall  be  divided  among 
the  partners  according  to  their  respective  shares  in  the  capital.  That  is  the 
general  rule,  and  it  requires  no  special  stipulation;  it  is  inherent  in  the  very 
contract  of  partnership." 

Upon  the  question  whether  the  character  of  property  can  be  changed  by 
agreement  from  realty  to  personalty  as  against  a  bona  fide  purchaser  without 
notice,  there  is  not  entire  harmony  of  the  authorities;  but  we  regard  the  better 
opinion  as  being  that  such  a  purchaser  must  have  notice  of  the  agreement  be- 
fore he  acquires  title,  or  he  will  l)c  entitled  to  claim  and  hold  everything  which 
appears  to  be,  and  by  its  ordinary  nature  is,  a  part  of  the  realty.  To  hold 
otherwise  would  contravene  the  policy  of  the  laws  requiring  conveyances  of 
interests  in  real  estate  to  be  recorded,  seriously  endanger  the  rights  of  pur- 
chasers, afford  opportunities  for  frauds,  and  introduce  uncertainty  and  con- 
fusion into  land  titles.     (Hunt  v.  Bay  State  Iron  Co..  97  Mass.  279.  288.) 

In  Haven  v.  Emory  (33  N.  H.  66,  68  69„  the  plaintiffs  delivered  iron  rails 
to  a  railway  company  under  an  agreement  written  that  the  title  should  remain 
in  the  plaintiffs  until  they  were  paid.  The  defendants  were  mortgagees  of  the 
Toad.  In  the  opinion  the  court  says:  *  'As  between  the  parties  to  the  contract, 
the  intention  is  plain  that  the  properly  should  not  vest  in  the  road  until  the 
iron  was  paid  for,  and  that  intention  will  prevail  between  the  parties,  unless 
the  laying  of  the  rails  in  the  track  necessarily  made  them  an  intrinsic  and  in- 
separable part  of  the  road  in  spite  of  the  agreement  which  reserved  the  prop- 
erty in  them  to  the  plaintiffs.  *  *  *  The  rails  were  laid,  according  to  the 
provisions  of  the  agreement,  in  a  particular  part  of  the  track,  and  that  part  des- 
ignatei  by  a  written  certificate.  There  is,  therefore,  no  difficulty  in  tracing 
and  identi  ying  the  iron  which  the  plaintiffs  claim.  It  is  not  like  a  case  when; 
bricks  or  nails  or  other  materials  are  used  in  the  construction  of  a  house,  and 
so  incorporated  with  the  building  that  they  they  can  not  be  separated  and 
traced.  (Gross  v.  Marston,  17  Vt,  540;  44  Am.  Dec.  853.)  We  see  nothing  in 
the  way  in  which  the  rails  are  annexed  to  the  road,  or  in  the  manner  in  which 
they  arc  used  upon  it.  that  incorporates  them  more  essentially  with  the  road 
than  in  the  case  of  a  house  or  fence  set  on  land  of  another,  with  his  assent,  and 
under  an  agreement  that  the  house  or  fence  shall  remain  the  personal  property 
of  the  original  owner.  And  a  house  built  on  land  of  another,  or  a  fence 
set  on  his  land,  with  his  assent,  and  under  an  agreement  that  the  house  or 
fence  shall  remain  the  personal  property  of  the  party  who  places  it  on  the  land, 
does  not  become  annexed  in  law  to  the  land.  The  agreement  of  the  parties  in 
such  case  supersedes  the  general  rule  of  the  law.  *  *  *  As  between  the 
parties  then,  to  this  contract,  we  are  of  opinion  that  the  rails  remain  the 
property  of  the  complainants.  Has  the  right  of  the  complainants  been  devested 
or  affected  by  the  mortgage  to  the  trustees  for  the  bondholders?  •  ♦  ♦ 
There  are  some  cases  whidi  might  seem  to  carry  the  idea  that  a  purchaser  of 
land  would  be  bound  by  an  agreement  of  the  seller,  which  gives  to  what  would 
otherwise  be  part  of  the  land,  the  character  of  personal  property,  and  vested 
the  title  to  it  in  another,  though  the  purchaser  had  no  notice  of  the  agreement 
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(Mott  ▼.  Palmer,  1  N.  Y.  564.)  We  are  not  yet  preiMtred  to  acquiesce  in  suck  a 
doctrine.  Primarily,  and  in  the  absence  of  notice  to  the  contrary,  the  pur- 
chaser would  seem  to  have  a  right  to  suppose  that  he  was  buying  with  all  the 
incidenta  and  appurtenances  which  the  law,  as  a  general  rule,  annexed  to  his 
purctiase;  and  we  should  hesitate  before  we  held  that  he  could  be  affected  by 
H  private  agreement  not  brought  to  his  knowledge,  which  changed  the  natural 
and  legal  character  of  the  property. 

In  Cochran  v.  Flint  (57  N.  H.  514.  545).  it  was  said  that  the  consent  of  a 
conditional  vendor  of  a  saw-mill  machinery  that  it  should  be  affixed  to  real  es- 
tate in  such  way  that  it  would  pass  by  a  deed  of  the  land  if  it  belonged  to  the 
land  owner  ought  to  be  inferred  from  the  nature  of  the  thing  and  the  ordinary 
mode  of  its  use;  but  the  inferred  consent  was  held  to  be  that  it  should  be  af- 
fixed to  the  mill  of  the  conditional  vendee,  and  not  to  a  mill  of  a  third  person, 
or  a  mill  previously  mortgaged  to  a  third  person.  The  view  that  a 
purchaser  of  land  has  a  right  to  suppose  he  is  buying  with  all  the  in- 
cidents and  appurtenances  which  the  law,  as  a  general  rule,  annexes  to 
his  purchase,  was  apparently  accepted  in  Corey  v.  Bishop  (48  N.  H.  146, 150), 
was  expressly  approved  in  Carroll  v.  McCuUough  (68  id.  06,  96);  and  was  the 
basis  of  the  decision  in  Mott  v.  Palmer  (1  N.  Y.  564).  But  the  question  against 
whom  this  right  operates  is  one  on  which  the  authorities  are  not  agreed. 

In  the  case  of  Fletohcr  v.  Ashburuer  (1  Bro.  Ch.  Cas.  497),  the  master  of  the 
rolls 'says  that  "nothing  is  better  established  than  this  principle,  that  money 
directed  to  be  employed  in  the  purchase  of  land,  and  land  directed  to  be  sold 
and  turned  into  money,  are  to  be  considered  as  that  species  of  property  into 
which  they  are  directed  to  be  converted,  in  this,  in  whatever  manner  the  di- 
rection is  given."  He  adds:  "the  owner  of  the  fund,  or  the  contracting  par- 
ties, may  make  land  money,  or  money  land.  The  cases  establish  this  rule 
universally."  This  declaration  is  well  warranted  by  the  cases  to  which  the 
master  of  the  rolls  refers,  as  well  as  by  many  others.  (See  Dougherty  v.  Bull, 
2  P.  Wms.  820;  Yeates  v.  Compton,  id.  858;  Trelawney  v.  Booth,  2  Atk.  807.) 

The  priociple  upon  which  the  whole  of  this  doctrine  is  founded,  is  that  a 
court  of  equity,  regarding  the  substance,  and  not  the  mere  forms  and  circum- 
stances of  agreements  and  other  instruments,  considers  things  directed  or  ageed 
to  be  done,  as  having  been  actually  performed,  where  nothing  has  intervened 
which  ought  to  prevent  a  perfonnanoe.  This  qualification  of  the  more  concise 
and  general  rule,  that  equity  considers  that  to  be  done  which  is  agreed  to  be 
done,  will  comprehend  the  cases  which  come  under  this  head  of  equity. 

Thus,  where  the  whole  beneficial  interest  in  the  money  in  the  one  case,  or  in 
the  land  in  the  other,  belongs  to  the  person  for  whose  use  it  is  given,  a  court 
of  equity  will  not  compel  the  trustee  to  execute  the  trust  against  the  wishes 
of  the  eeitui  que  trust,  but  will  permit  him  to  take  the  money  or  the  land,  if  he 
elects  to  do  so  before  the  conversion  has  actually  been  made;  and  this  elec- 
tion he  may  make,  as  well  by  acts  or  declarations,  clearly  indicating  a  determi- 
nation to  that  effect,  as  by  application  to  a  court  of  equity.  It  is  this  election, 
and  not  the  mere  right  to  make  It,  which  changes  the  character  of  the  estate 
80  as  to  make  it  real  or  personal,  at  the  will  of  the  party  entitled  to  the  bene- 
ficial interest 
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If  this  election  be  not  made  in  time  to  stamp  the  property  with  a  character 
different  from  that  which  the  will  or  other  instrument  gives  it,  the  hitter  ac- 
companies it,  with  all  its  legal  consequences,  into  the  hands  of  those  entitled 
to  it  in  that  character.  So  that  in  the  case  of  the  death  of  the  cdHui  que  truH, 
without  having  determined  his  election,  the  property  will  pass  to  his  heirs  or 
personal  representatives,  in  the  same  manner  as  it  would  have  done  had  the 
trust  been  executed,  and  the  conversion  actually  made  in  his  lifetime. 

In  the  case  of  Kirkham  v.  Mills  (18  Ves.),  which  was  a  devise  of  real  estate 
to  trustees  upon  trust  to  sell,  and  the  moneys  arising,  as  well  as  the  rents  and 
profits  till  the  sale,  to  be  equally  divided  between  the  testator's  three  daughters, 
A. .  B  and  C.  The  estate  was  upon  the  death  of  A  ,  B  and  C,  considered  and 
treated  as  personal  property,  notwithstaading  the  ee$tui  que  trust,  after  the 
death  of  the  testator,  had  entered  upon,  and  occupied  the  land  for  about  two 
years  prior  to  their  deaths  ;  but  no  steps  had  been  taken  by  them,  or  by  the 
trustees,  to  sell,  nor  had  any  requisition  to  that  effect  been  made  by  the  former 
to  the  latter.  The  master  of  the  rolls  was  of  opinion  that  the  occupation  of 
the  land  for  two  years  was  too  short  to  presume  an  election.  He  adds  :  *  'The 
opinion  of  Lord  Rossltn,  that  property  was  to  be  taken  as  it  happened  to  be  at 
the  death  of  the  party  from  whom  the  representative  claims  had  been  much 
doubted  by  Lord  Eldon,  who  held,  that  without  some  act,  it  must  be  considered 
as  being  in  the  state  in  which  it  ought  to  be;  and  that  Lord  Robbltn'b  rule  was 
new,  and  not  according  to  the  prior  cases.*' 

The  same  doctrine  is  laid  down  and  maintained  in  the  case  of  Edwards  v. 
The  Countess  of  Warwick  (2  P.  Wms.  171j.  which  was  a  covenant  on  marriage 
to  invest  £10,000,  part  of  the  lady's  fortune,  in  the  purchase  of  land  in  fee,  to 
be  settled  on  the  husband  for  life,  remaining  to  his  first  and  every  other  son  in 
tail  male,  remainder  to  the  husband  in  fee.  The  only  son  of  this  marriage 
having  died  without  issue,  and  intestate,  and  the  investment  of  the  money  not 
having  been  made  during  his  life,  the  chancellor  decided  that  the  money 
passed  to  the  heir  at  law  ;  that  it  was  in  the  election  of  the  son  to  have  made 
this  money,  or  to  have  disposed  of  it  as  such,  and  that,  therefore,  even  his 
parol  disposition  of  it  would  have  been  regarded  ;  but  that  something  to  de- 
termine the  election  must  be  done. 

The  doctrine  is  well  established  by  the  cases  which  have  been  referred  to. 
and  by  many  others  which  it  is  unnecessary  to  mention. 

What  mnst  appear  before  doctrine  Is  applied.  In  Hunt's  and  Lehrman's 
Appeals  ( 106  Pa.  St.  128,  141 ).  it  was  said  that  the  rule  is  well  settled  that  in 
Older  to  work  a  conversion  there  must  be  either  ( 1 )  a  positive  direction  to  sell 
in  order  to  execute  the  will  ;  or  (2)  an  absolute  necessity  to  sell  in  order  to 
execute  the  will  ;  or  ( 8 )  such  a  blending  of  real  and  personal  estate  by  the 
testator  in  his  will  as  to  clearly  show  that  he  inten  led  to  create  a  fund  out  of 
both  real  and  personal  estate,  and  to  bequeath  the  said  fund  as  money.  In 
each  of  the  two  latter  cases  an  intent  to  convert  will  be  implied. 

••The  question  of  conversion  is  one  of  intention,  and  the  question  is,  did  the 
testator  Intend  to  have  his  real  estate  converted  into  personalty  immediately 
upon  his  death  ?  If  he  did,  a  court  of  equity  must  give  fQch  litfot  effect,  and 
treat  the  realty  as  personal  property  from  that  time.    If »  howwer,  he  hitended 
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to  give  the  executor  or  trustee  under  his  will  a  power  to  convert,  leaving  it 
discretionary  with  them  to  convert  or  not,  the  conversion  will  depend  on  the 
will  or  discretion  of  the  executor  of  trustee,  and  will  not  be  regarded  as 
consummated  in  fact. 


Crofut  vs.  Layton  et  al. 

[Supreme  Court  of  Errors  of  Connecticut,  85  Atl.  Rep.  788;  June  25,  1896.] 

Validity  op  enabling  acts — Contracts. 

A  Connecticut  statute  known  as  the  married  woman's  act  of  1877,  which  gives 
to  the  wife,  in  the  event  of  her  surviving  the  husband,  a  certain  specified 
share  of  the  property  left  by  him,  does  not  restrain  a  disposition  of  that 
property  by  the  husband  during  his  lifetime  or  his  right  to  encumber  it 
by  lawful  agreements. 

It  is  entirely  competent  for  parties  owning  a  controlling  interest  in  the  stock  of 
a  manufacturing  corporation  to  enter  into  a  specific  and  binding  agree- 
ment by  which,  on  the  death  of  any  party,  the  stock  so  held  by  him  shall 
pass  to  the  survivors,  even  if  it  appears  that  he  is  unable  to  pay  for  the 
same. 

Appeal  from  a  judgment  of  the  Superior  Court,  entered  at  a 
terra  held  in  and  for  the  county  of  Fairfield. 

Hon.  George  W.  Wheeler,  Presiding  Judge. 

The  complaint  alleged,  in  substance,  that  deceased  agreed  in  writ- 
ing under  seal  to  bequeath  to  plaintiff  all  the  shares  of  stock  held 
by  him  in  the  Crofut  &  Knapp  Company ;  that  he  left  a  will,  duly 
probated,  of  which  defendant  Layton  is  executor ;  that  he  owned 
306  shares  of  stock  in  such  company,  which  were  the  shares  re- 
ferred to  in  sach  contract ;  that  he  did  not  bequeath  such  shares 
to  plaintiff ;  that  they  have  no  fixed  market  value,  and  no  sales 
thereof  had  been  made ;  that  defendants  Harriet  R  Crofut  and 
Grace  Mathewson  were  deceased's  only  heirs  at  law  and  next  of 
kin,  and  the  only  legatees  under  his  will ;  and  that  plaintiff  bad 
no  adequate  remedy  at  law.  Plaintiff  set  out  a  copy  of  the  con- 
tract, and  made  it  a  part  of  the  complaint  The  answer  admitted 
the  execution  of  the  contract,  but  denied  that  it  was  for  a  good 
and  valuable  consideration,  so  far  as  the  agreement  to  bequeath 
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was  conceraed,  and  denied  that  testator  did  not  bequeath  sach 
stock  as  provided  in  the  contract  It  admitted  the  death  of  tes- 
tator, and  the  probate  of  the  will,  and  that  defendant  Lajton  was 
his  executor ;  that  deceased  owned  306  shares  of  capital  stock  in 
such  company ;  that  it  was  the  same  stock  referred  to  in  the  con- 
tract ;  that  it  had  no  fixed  market  value,  and  no  sales  of  it  had 
been  made ;  that  the  persons  named  were  his  only  heirs  and  leg- 
atees ;  and  that  plaintiff  had  no  adequate  remedy  at  law.  The 
Trial  Court  found  that  plaintiff  was  married  in  1884  ;  that  he  had 
little  property  at  the  date  of  the  agreement,  except  an  interest  in 
the  business  of  Crof  ut  &  Knapp ;  and  that  testator  did  not  be- 
queath his  stock  to  the  plaintiff,  unless  the  bequest  contained  in 
his  will  and  codicil  was  a  compliance  with  the  terms  of  said  agree- 
ment 

Charles  E,  Perkins^  Morris  W.  Seymour,  Hotoard  H,  Rnapp^ 
and  John  H.  Light,  for  appellants. 

John  H,  Perry  and  Russell  Frost,  for  appellee. 

Hammersley,  J. — The  issues  presented  for  trial  by  the  plead- 
ings involve  two  questions :  Was  there  a  valid  consideration  for 
the  agreement  made?    Has  the  agreement  been  fulfilled  ? 

1.  Was  there  a  good  and  valuable  consideration  for  the  alleged 
promise,  aside  from  any  consideration  implied  by  its  inclusion  in 
an  instrument  under  seal  ?  The  main  facts  from  which  such  con- 
sideration may  be  implied  are  the  statements  contained  in  the  in- 
strument itself.  That  instrument  is  a  peculiar  one,  and  was  made 
under  the  following  circumstances :  Andrew  J.  Crof  ut  and  James 
H.  Knapp  were  partners,  who  had  built  up  a  manufacturing  busi- 
ness under  the  firm  name  of  Crof  ut  &  Knapp.  Each  had  a  son, 
who,  for  some  time  past,  had  been  connected  with  the  partner- 
ship ;  not  as  partner,  nor  as  salaried  employe,  but  receiving  for 
his  services  certain  interests  in  the  profits  of  the  firm.  Each  son 
had  a  valuable  interest  in  the  business  of  the  firm.  The  firm  had 
three  employes,  who  were  desirous  of  purchasing  an  interest  in 
the  business.  The  partners  wished  to  change  the  partnership  into 
a  joint-stock  corporation,  with  a  capital  stock  of  $100,000,  of 
which  $76,100  should  be  represented  by  the  assets  and  good  will 
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of  the  firm,  and  $23,900  by  cash  paid  in.  They  also  wished  to 
perpetuate  the  firm  name  by  the  corporate  name,  and  to  secore 
the  control  of  the  corporation  for  as  long  a  time  as  possible  in  the 
two  Grofats  and  the  two  Knapps  and  their  survivors;  to  pay  off 
the  interest  that  Crgfut,  Jr.,  and  Knapp,  Jr.,  owned  in  the  busi- 
ness of  the  firm  by  the  issue  to  them  of  stock  fairly  representing 
the  value  of  that  interest,  and  to  secure  their  permanent  assistance 
in  the  control  of  the  corporation ;  to  satisfy  the  three  employes 
by  issuing  stock  to  them  at  a  fair  price,  to  secure  during  life  their 
services  to  the  corporation,  and  to  prevent  their  ever  disposing  of 
the  stock  to  any  except  the  other  stockholders ;  to  provide,  in  aid 
of  the  scheme,  and  for  the  respective  interests  of  the  Knapps  and 
Crofuts,  that  each  father  and  son  should  agree  between  them- 
selves that  the  survivor  should  eventually  have  all  the  stock  ap- 
portioned upon  the  organization  of  the  company  to  both.  These 
purposes  were  embodied  and  carried  out  in  the  sealed  instrument 
executed  by  the  Crofuts,  the  two  Knapps,  and  their  employes. 
The  provisions  are  somewhat  complicated,  but  the  net  results  are 
as  follows :  The  Orofut  &  Knapp  Company  is  oi^ganized  with  a 
capital  stock  of  $100,000,  divided  into  1,000  shares  of  $100  each. 
This  capital  consists  of  the  assets  and  good  will  of  the  firm  of 
Grofut  &  Knapp,  and  $28,900  in  cash ;  806  shares  are  appor- 
tioned to  A.  J.  Crofut  in  fall  satisfaction  of  his  partnership  inter- 
est; 105  shares  to  J.  K  Crofut  in  payment  of  his  interest  in  the 
business  of  the  firm ;  806  shares  to  J.  H.  Knapp,  which  is  an  over- 
payment of  his  partnership  interest  made  good  by  a  cash  payment 
to  the  corporation  of  $10,000 ;  106  shares  to  P.  N.  Knapp  (the 
flon),  which  is  an  overpayment  of  his  interest  in  the  firm  business 
made  good  by  a  cash  payment  to  the  corporation  of  $800 ;  178 
shares  to  the  three  employes  for  $18,600  paid  in  cash,  being  at 
the  rate  of  $76  and  $77  per  share.  Each  of  the  stockholders  is 
bound  during  his  life  not  to  sell  his  stock  to  any  one.  Each  of 
the  three  employes  covenants  that  upon  his  death  his  stock  shall 
be  sold  at  its  market  value  to  the  other  stockholders.  The  special 
agreement  between  the  two  Knapps  and  the  two  Cmfats  is  con- 
tained in  the  following  provision :  *'  Each  of  said  members  of  the 
two  families  now  interested   in  the  copartnership  of  Crofut  & 

Knapp,   agree  not  to  sell  their  stock  in  said  new  corporation 
Vol.  1—91 
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daring  their  lifetime,  and  further  agree  by  will  to  bequeath  their 
holdings  of  stock  to  the  other  members  of  the  same  family  then 
living, — that  is,  the  said  A.  J.  Crofut  and  J.  K.  Grofut  are  to  be- 
queath by  will  their  respective  holdings  to  each  other ;  and  the 
said  James  H.  Knapp  and  P.  N.  Knapp  are  likewise  to  bequeath 
their  respective  holdings  to  each  other;  but  the  surviving  mem- 
bers thus  taking  such  stock  as  legatees  may,  if  they  so  desire,  sell 
any  portion  of  the  stock  so  bequeathed  to  them  to  any  of  the 
stockholders  then  living/'  Here  is  an  agreement  on  the  part  of 
A.  J.  Crofut,  plain,  direct,  void  of  doubt,  and  any  suggestion  of 
ambiguity,  to  hold  during  his  life  the  806  shares  of  stock  appor- 
tioned to  him,  and  to  bequeath  them  by  will  to  his  son ;  and  a 
similar  agreement  on  the  part  of  J.  K.  Crofut.  It  is  claimed  that 
the  evident  purpose  of  the  whole  arrangement  was  to  continue  the 
control  of  the  stock  in  the  Crofut  and  Knapp  families,  and  that 
such  apparent  purpose  alters  the  plain  meaning  of  the  language 
used,  so  that  the  agreement  is  not  to  hold  and  bequeath  a  specific 
number  of  shares,  but  to  so  act  in  respect  to  the  shares  that  the 
two  families  shall  remain  in  substantial  control  of  the  stock.  la 
other  words,  that  by  force  of  the  general  purpose  the  specific  cov- 
enant not  to  sell  the  stock  during  life  means  merely  an  obligation 
not  to  sell  so  much  of  the  stock  as  to  interfere  with  the  substantial 
control  of  the  two  families  ;  and  the  specific  promise  to  be- 
queath 806  shares  means  merely  a  promise  to  bequeath  such 
portion  of  the  shares  on  such  terms  and  conditions  as,  if 
accjepted  by  the  legatee,  will  continue  such  substantial  control. 
This  claim  is  wholly  unfounded.  Undoubtedly  one  purpose  in- 
ducing this  transaction  was  to  keep  the  substantial  control  of  the 
stock  in  those  members  of  the  two  families  connected  with  the 
old  firm ;  but  to  give  complete  effect  to  that  purpose  it  was  deemed 
necessary  to  make  a  specific  and  binding  agreement  by  which, 
whether  father  or  son  should  first  die,  the  survivor  should  have 
and  hold  his  stock,  even  if  unable  to  buy  it,  or  any  portion  of  it 
Such  specific  agreement  can  not  be  held  nugatory  or  uncertain,  be- 
cause one  purpose  which  induced  it  might  possibly  be  accom- 
plished through  a  different  agreement 

These  facts  show  that  the  agreement  was  upon  a  good  and  valu- 
able consideration.     Andrew  J.  Crofut  (whether  his  motives  are 
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wholly  or  partially  selfish  or  disinterested  is  immaterial)  wishes 
his  son  to  sell  out  his  interest  in  the  firm  business  for  105  shares 
of  stock  in  the  new  corporation,  to  hold  that  stock  during  life, 
and  to  bequeath  it  by  will  to  his  father ;  and  oSers,  in  considera- 
tion of  his  making  such  purchase  of  stock  and  assuming  these 
onerous  obligations,  to  himself  purchase  and  hold  during  life  806 
shares  of  the  same  stock,  and  to  bequeath  it  by  will  to  his  son. 
Such  considerations  are  amply  sufl&cient  to  support  the  promises. 
The  adequacy  of  the  consideration  is  equally  clear.  So  long  as 
the  consideration  is  adequate,  it  is  unnecessary  to  show  whether 
the  agreement  was  more  to  the  advantage  of  the  father  or  the  son. 
Indeed,  from  the  nature  of  the  transaction,  it  is  impossible  to 
affirm  on  which  side  the  advantage  lies.  If  the  son's  stock  is  less 
than  that  of  the  father,  it  is  nevertheless  his  all.  He  is  deprived 
during  life  from  using  his  property  in  any  other  business,  he  is 
deprived  from  leaving  it  to  the  natural  objects  of  his  bounty,  and 
bound  to  bequeath  it  to  his  father,  who  would  not  be  his  heir  or 
next  of  kin ;  while  the  father's  stock  is  but  a  portion  of  his  propr 
erty, — how  large  or  small  a  portion  does  not  appear, — and  the  ob- 
ligation to  bequeath  it  to  his  son  is  a  promise  to  give  it  to  one  of 
those  who,  without  a  will,  would  inherit  his  whole  property,  and 
does  not  prevent  him  from  equalizing  the  division  of  his  estate 
between  his  children,  by  depriving  the  son  by  will  of  any  interest 
in  the  rest  of  his  property.  It  certainly  can  not  be  assumed  that 
the  advantage  is  on  the  side  of  the  son.  There  is  a  good  and  val- 
uable consideration  for  the  father  s  promise,  and  there  is  nothing 
in  the  record  to  prove  that  the  contract  is  not  fair,  equitable,  reas- 
onable, certain,  and  mutual. 

2.  Has  A.  J.  Cmfut's  promise  to  bequeath  been  fulfilled? 
Mr.  Crofut's  will  was  made  prior  to  the  change  of  the  partnership 
to  a  corporation.  He  gave  to  his  wife,  Harriet  R  Crofut,  certain 
policies  of  insurance,  amounting  to  nearly  $20,000,  some  other 
personal  property,  and  some  land.  He  also  gave  her  $500  a 
year,  to  be  paid  her  in  equal  quarterly  payments,  for  the 
period  of  ten  years  after  his  death,  if  she  lived  so  long, 
out  of  his  share  in  the  copartnership  of  Crofut  &  Knapp  ;  to  his 
daughter  Grace  certain  personal  property;  to  his  son,  the  plaintiflf, 
his    whole  interest  in  the  copartnership,  "  in  the  hope  that  said  co- 
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partnership,  in  the  bailding  up  of  which  my  life  has  been  chiefly 
spent,  may  continue  after  ray  decease  the  same  as  before";  and 
ako  some  other  personal  property.  The  gift  of  interest  in  the  part- 
nership was  upon  the  express  condition  that  his  son  should  pay 
his  unsecured  debts  and  the  expenses  of  settling  his  estates,  and 
also  that  he  should  pay  the  wife  the  annuity  of  $500  a  year.  He 
gave  the  residue  of  his  estate,  real  and  personal,  in  equal  shares 
to  his  wife  and  two  children.  The  codicil,  which  was  executed 
some  five  months  after  the  agreement  in  question  and  two  months 
before  the  testator  s  death,  referred  to  the  gift  in  his  will  of  his 
share  in  the  partnership  to  his  son,  and  the  change  of  the  oopart- 
nership  to  a  corporation,  and  gave  to  his  son,  ^*  in  order  to  insure 
the  fulfillment  of  my  said  purpose  as  expressed  in  said  will,"  all 
the  shares  of  capital  stock  of  the  Crofut  &  Knapp  Company  which 
be  might  own  at  his  death,  '*  upon  the  express  condition  only  that 
he  shall  pay  to  my  wife,  Harriet  B.  Crofut,"  an  annuity  of  $500 
in  half-yearly  payments  of  $250,  the  first  payment  to  be  made  in 
full  in  the  month  of  January  following  his  decease,  and  so  half- 
yearly  for  ten  years  if  she  live  so  long.  No  allusion  ia  made  in 
the  codicil  to  the  agreement  in  question.  The  defendants  claim 
that  the  language  used  in  the  will  and  codicil  show  that  A.  J. 
Crofut  did  not  intend,  in  executing  the  agreement,  to  bind  himself 
to  hold  the  806  shares  during  his  life,  and  bequeath  them  to  his 
son,  and  therefore  the  minds  of  the  parties  did  not  meet,  and  there 
was  no  agreement  It  is  difficult  to  regard  this  claim  as  seriously 
made.  It  certainlv  has  no  foundation.  The  codicil  was  not  a 
fulfillment  of  A.  J.  Crof uf  s  agreement,  which  plainly  calls  for  an 
absolute  and  unconditional  bequest  The  requirement  of  a  pay- 
ment of  $250  each  half  ye<ir  is  the  same  in  legal  effect  as  if  that 
sum  was  multiplied  by  100.  The  condition  violates  both  the  ob- 
ligation and  purpose  of  the  agreement.  It  is  immaterial  whether 
Mr.  Crofut,  in  framing  this  codicil,  intended  merely  to  express  a 
wish  in  such  terms  as  might  induce  his  son  to  acquiesce,  or  acted 
in  ignorance  or  wilful  violation  of  his  contract  However  this 
may  be,  he  has  not  bequeathed  the  shares  as  agreed. 

We  do  not  think  that  the  defendants  are  in  a  position,  under 
the  pleadings,  to  raise  the  other  questions  suggested  in  the  reasons 
of  appeal.   They  did  not  demur  to  the  complaint   They  admitted 
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every  fact  alleged  except  the  two  facts  which  their  answer  put  in 
issue,  namely,  the  sufficiency  of  the  consideration  for  the  agree- 
ment, and  the  failure  to  ful611  the  agreement  These  issues  be- 
ing properly  decided  against  them,  they  can  not  now  raise  any 
questions  of  law  which  might  have  been  raised  by  a  demurrer 
which  was  not  filed,  or  by  a  special  defense  which  was  not  allied. 
It  may  be  urged,  however,  that  any  of  the  facts  specially  set  forth 
in  the  judgment  as  the  facts  on  which  it  is  founded,  claimed  to 
indicate  the  invalidity  of  the  agreement,  raise  questions  of  law  on 
the  record  proper  to  be  considered  on  this  appeal.  If  this  is  trne, 
the  questions  so  raised  are  of  no  consequence.  The  fact  that  the 
plaintiff  was  married  in  1884,  and  that  his  wife,  living  at  the  exe- 
cution of  the  agreement,  would  be  entitled  if  she  survived  him,  to 
a  portion  of  his  estate  under  the  law  of  1877,  is  clearly  immaterial 
The  statute  gives  the  wife  a  share  of  the  property  owned  by  the 
husband  at  bis  decease^  It  does  not  prevent  him  during  his  life 
from  disposing  of  his  property,  or  incumbering  it  by  lawful 
agreements.  It  was  also  immaterial  whether  or  not  the  plaintiff 
had  bequeathed  the  shares  apportioned  to  him,  to  his  father.  The 
fulfillment  of  the  mutual  agreement  between  father  and  son,  from 
its  very  nature  could  not  be  complete  during  their  joint  lives,  and 
a  breach  by  either  could  not  be  affirmed  until  his  deatL 

The  facts  specially  found  plainly  support  a  decree  for  specific 
performance.  It  is  difficult  to  see  how  any  other  remedy  could 
be  adequate  in  the  case  of  breach  of  a  promise  to  transfer  shares 
of  stock  which  has  no  fixed  market  value.  There  is  no  error  in 
the  judgment  of  the  Superior  Court 

The  other  judges  concurred. 


NoTB— CONTINUANCE  OP  PARTNERSHIP. 

In  Burwell  ▼.  Mandeville,  reported  in  2  Howard,  560,  the  doctrine  of  post, 
mortem  partnerships  is  stated  by  the  court  with  great  distinctness.  There  the 
testator  and  one  Cawood  had  l)een  partners,  and  in  his  will  the  testator  desired 
that  his  interest  in  the  partnership  should  be  continued  until  the  expiration  of 
the  term  limited  by  the  articles  between  them,  the  business  to  be  continued  by 
his  partner,  and  the  profit  and  loss  to  be  distributed  in  the  manner  there  pro- 
vided. After  his  death,  his  partner  carried  on  the  business  of  the  partner- 
ship, but  failed  before  the  expiration  of  the  stipulated  term ;  and  the  object 
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of  the  suit  was  to  reach  the  general  assets  of  the  estate  of  the  testator  to  pay 
certain  debts  of  the  firm  contracted  after  his  decease.  It  was  held  that  the 
general  assets  were  not  thus  liable.  The  court  observed  that  it  was  competent 
for  partners  to  provide  by  agreement  for  the  continuance  of  the  partnership 
after  the  death  of  one  of  them  ;  or  for  one  partner  by  his  will  to  provide  for 
the  continuance  of  the  partnership  after  his  death,  and  if  it  was  consented  to 
by  the  surviving  partner,  it  would  become  obligatory.  *'  But  then/'  continues 
the  court,  speaking  through  Mr.  Justice  Stort,  "in  each  case  the  agreement 
or  authority  must  be  clearly  made  out ;  and  third  persons,  having  notice  of 
the  death,  are  bound  to  inquire  how  far  the  agreement  or  authority  to  con- 
tinue it  extends,  and  what  funds  it  binds ;  and  if  they  trust  the  surviving 
party  beyond  the  reach  of  such  agreement  or  authority  of  fund,  it  is  their  own 
fault,  and  they  have  no  right  to  complain  that  the  law  does  not  afford  them 
any  satisfactory  redress.  A  testator,  too,  directing  the  continuance  of  a 
partnership,  may,  if  he  so  choose,  bind  his  general  assets  for  all  the  debts  of 
the  partnership  contracted  after  his  death.  But  he  may  also  limit  his  respon- 
sibility, either  to  the  funds  already  embarked  in  the  trade,  or  to  any  specific 
amount  to  be  invested  therein  for  that  purpose ;  and  then  the  creditors  can 
resort  to  that  fund  or  amount  only,  and  not  to  the  general  assets  of  the  tes* 
tator's  estates,  although  the  partner  or  executor  or  other  persons  carrying  on 
the  trade  may  be  personally  responsible  for  all  the  debts  contracted."  And 
after  citing  several  authorities  from  the  English  reports  in  support  of  these 
positions,  the  learned  justice  remarks,  "  That  nothing  but  the  most  clear  and 
unambiguous  language,  demonstrating  in  the  most  positive  manner  that  the  tes- 
tator intends  to  make  his  general  assets  liable  for  all  debts  contracted  in  the  con- 
tinued trade  after  his  death,  and  not  merely  to  limit  it  to  the  funds  embarked 
in  that  trade,  would  justify  the  court  in  arriving  at  such  a  conclusion  from 
the  manifest  inconvenience  thereof,  and  the  utter  impossibility  of  paying  off 
the  legacies  bequeathed  by  the  testator's  will,  or  distributing  the  residue  of 
his  estate,  without,  in  effect,  saying  at  the  same  time  that  the  payments  may 
all  be  recalled  if  the  trade  should  become  unsuccessful  or  ruinous."  (Ehsparte 
Garland,  10  Yes.  109  ;  Ex  parte  Richardson,  8  Madd.  188 ;  Pitkin  v.  Pitkin> 
7  Conn.  807  ;  Lucht  Admr.  v.  Behrens,  28  Ohio,  281.) 
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In  re  Farnum's  Estate. 
Appeal  of  Krumbhaar 

[176  Pa.  St.  866 ;  85  Atl.  Rep.  282.] 

ft 

Advancements  to  children — Interest. 

Advancements  do  not  per  m  bear  interest  unless  it  clearly  appears  from  some 
recitals  of  the  will  that  it  was  the  intent  of  the  testator  thai  interest  should 
be  charged.  And  even  where  a  testator  specifically  directs  that  the  amount 
of  his  advancement  to  one  of  his  children  shall  be  brought  into  hotchpot 
with  or  added  to  the  principal  of  his  estate  in  their  hands  for  the  benefit 
of  his  other  children,  it  is  error  to  charge  interest  on  such  advancement 
from  the  mere  fact  that  such  a  direction  was  given. 

Appeal  from  an  order  of  the  Orphans'  Court  held  in  and  for 
the  county  of  Philadelphia. 

C  ff,  Krumbhaar  and  John  O.  Johnson^  for  appellants. 

Oeorge  Sei-geant,  for  appellee  Mi's.  Ellen  Grubb. 

Edward  L.  Perkins^  for  appellee  Henry  Farnum. 

Green,  J. — The  question  at  issue  in  this  case  is  confined  within 
narrow  limits.  It  is  a  perplexing  question,  nevertheless,  rendered 
so  chiefly  by  the  circumstance  that  we  find  ourselves  obliged  to 
differ  with  the  learned  court  below  in  two  opinions  delivered  on 
the  same  question,  at  different  times,  by  two  of  the  very  able  and 
accomplished  judges  of  that  court  As  we  view  the  case,  it  re- 
solves itself  into  a  mere  question  as  to  what  was  the  intention  of 
the  testator,  as  expressed  in  his  will,  in  regard  to  the  subject  of 
interest  on  the  advancement  to  his  daughter  Mrs.  BelL  Two  or 
three  perfectly  well  established  rules  prevail  in  regard  to  the 
general  subject  One  is  that  advancements  do  not,  of  themselves, 
bear  interest  Another  is  that,  if  interest  is  to  be  charged  on  an 
advancement,  it  can  only  be  done  by  force  of  an  intent  of  the 
testator  to  that  effect,  and  that  intent  must  be  clearly  expressed 
in  the  will.  ( Miller's  Appeal,  31  Pa.  St  SS8 ;  Poriei-'s  Appeal, 
M  id  882. )    It  is  apparent,  therefore,  that  the  only  subject  o£ 
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discassion  is  what  is  the  expressed  intention  of  Henry  Farnum  in 
relation  to  the  matter  in  controversy  ?  It  is  beyond  all  question 
that  Mrs.  Bell  was  to  be  affected  by  a  chaige  of  interest  on  her 
advancement  An  advancement  was  made  to  her  by  her  father 
after  the  main  will  was  executed,  and  it  amounted  in  the  aggregate 
to  $6,250.  The  will  was  executed  on  August  9,  1851.  By  a 
codicil  executed  on  November  1,  1852,  he  recited  that,  after  the 
making  of  the  will,  his  daughter  Mrs.  Bell  had  received  from  him 
at  various  times  large  sums  of  money  for  purposes  named,  and 
that  she  and  her  husband  might  receive  further  sums.  He 
thereupon  made  the  following  provision  in  the  codicil,  to  wit  : 
"Now,  I  do  hereby  direct  and  declare  that  the  principal  of  all  sums 
so  received  from  me  by  her,  my  said  daughter,  since  the  execution 
of  my  said  will,  or  liereafter  to  be  so  received  by  her  or  her  husband 
shall  be  treated  or  considered  as  paid  or  advanced  on  account  of 
her  interest  in  my  said  estate  under  my  said  will,  and  shall  be  so 
regarded  by  my  said  trustees,  and  be  treated  and  considered  as 
brought  into  hotchpot  with  or  added  to  the  capital  or  principal  of 
my  said  estate  in  their  hands,  for  the  benefit  of  my  other  chil- 
dren and  their  issues  or  descendants,  and  so  as  to  reduce  the  share 
of  my  said  daughter  Caroline  or  her  issue  or  descendants  in  and  of 
said  rents,  issues,  profits,  dividends,  interest,  and  income  of  my 
estate  so  in  and  by  my  said  will  devised  in  trust  for  the  benefit  of 
my  said  children,  or  their  issue  or  descendants,  by  an  amount 
equal  to  the  interest  at  six  per  cent  of  said  sum  so  paid  or  ad- 
vanced, or  to  be  paid  or  advanced,  to  her,  my  said  daughter,  or 
her  husband,  by  me."  It  can  not  be  doubted,  in  our  opinion,  that 
this  is  not,  in  any  literal  sense,  a  direction  that  the  advancement 
made  to  the  daughter  by  the  testator  in  his  lifetime  shall  bear 
interest  If  such  bad  been  the  testator's  intent,  it  would  have 
been  properly  expressed  by  a  simple  direction  to  that  effect  In 
point  of  fact,  it  is  a  direction  that  the  principal  of  the  advance- 
ment should  be  added  to  the  capital  or  principal  of  the  testator's 
estate,  so  as  to  reduce  the  share  of  the  daughter  in  the  income  of 
the  estate  as  it  had  been  given  by  the  will  by  an  amount  equal  to 
six  per  cent  of  the  sum  advanced  to  the  daughter.  For  the 
application  of  this  direction  we  must  recur  to  the  will.  By  the 
terms  of  that  instrument  two  annuities  were  directed  to  be  paid  by 
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the  trustees  of  the  estate,  one  of  $500,  to  the  testator's  sister,  and 
the  other  of  $600,  to  the  testator's  widow,  both  daring  their  lives, 
respeotively,  and  these  annuities  were  to  be  paid  out  of  the 
aggregate  income  of  the  estate.  The  will  also  directed  that  the 
residue  of  the  income  of  the  estate,  and  the  whole  of  the  income 
after  the  deaths  of  the  two  annuitants,  should  be  divided  every  year 
into  equal  parts  among  the  testator's  children  who  should  be 
living  at  the  time  of  the  annual  distributions,  the  children  of  any 
deceased  child  taking  their  parent's  share.  There  were  but  three 
children  living  at  the  testator's  death,  and  one  of  them,  Mrs.  Bell, 
died  a  few  years  later,  leaving  two  children,  who  are  the  present 
appellants.  The  testator's  sister  died  in  1881,  but  his  widow  did 
not  die  until  October  81, 1894  The  total  advancements  to  Mrs. 
Bell  amounted  to  $6,260.  The  payments  of  income  to  the  chil- 
dren or  their  representatives  were  to  continue  until  the  last  of  the 
children  was  dead,  and  thereupon  the  principal  of  the  estate  was 
to  be  distributed  to  the  persons  who  would  be  entitled  thereto 
under  the  intestate  laws  of  the  commonwealth  if  the  testator  had 
lived  until  that  time,  and  had  then  died  intestata 

It  is  very  manifest  that  the  testator  supposed  that  his  estate 
would  yield  enough  income  to  pay  the  two  annuities,  and  also  to 
pay  his  several  children  an  annual  sum  which  would  be  greater 
to  each  than  the  annual  interest  at  six  per  cent  on  the  amount  of 
his  advancements  to  Mrs.  Bell,  because  he  made  provision  by  the 
codicil  only  for  reduction  of  the  share  of  income  which  would  be 
due  to  Mrs.  Bell  by  an  amount  which  would  be  equal  to  the 
interest  at  six  per  cent,  of  the  total  sum  advanced  But  there  could 
be  no  such  reduction  unless  Mrs.  Bell's  share  of  the  total  income 
would  be  more  than  the  amount  of  such  interest  It  most  be 
conceded  that  in  making  the  computation  of  the  total  income  to 
be  divided  the  amount  of  the  interest  at  six  per  cent  on  Mrs.  Bell's 
advancements  would  have  to  be  added  to  the  income  derived  from 
other  sources,  and  that  the  aggregate  sum  thus  ascertained  would 
have  to  be  divided  into  three  equal  parte,  of  which  Mrs.  Bell 
would  receive  the  one-third  of  the  aggregate,  less  the  amount  of 
the  interest  at  six  per  cent  on  her  advancement  If  the  estate  had 
yielded    income    enough    to  permit  of  such  a  distribution,  the 

method    would   have  been  perfectly  simple,  upon  the  ordinary 
Vol.  I— W 
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principles  of  hotchpot  distribution,  and  there  would  have  been  no 
occasion  for  anj  contest  about  it  But,  owing  to  unexpected 
causes,  the  estate  yielded  for  many  years  only  a  little  more  income 
than  was  necessary  to  pay  the  two  annuities,  and  there  was  but  a 
trifling  amount  of  income  each  year  for  distribution.  When  the 
sister  of  the  testator  died,  in  1881,  the  amount  of  her  annuity  was 
added  to  the  general  income  for  distribution,  increasing  it  by  that 
sum.  The  testator  died  in  1855.  After  the  death  of  the  sister, 
upon  a  settlement  of  the  account  of  the  trustee,  it  was  agreed  in 
writing  by  the  parties  interested  that  the  amount  advanced  to 
Mrs.  Bell  was  $6,250,  and  that  interest  should  be  computed  on 
this  sum  from  December  15,  1858.  On  the  adjustment  of  the 
account  in  the  Orphans^  Court  it  was  found  and  adjudged  in  1883 
that  during  the  whole  of  the  twenty-four  years  that  had  thus  elapsed 
from  the  death  of  the  testator  there  was  an  accumulation  of  surplus 
income  of  $3,086.32,  and  that  surplus  was  in  1880  divided  be- 
tween the  testator's  two  children,  Mrs.  Grubb  and  Henry  Farnura. 
At  the  time  of  the  adjudication  in  1883  there  was  in  the  hands  of 
the  accountant  a  balance  of  income,  after  the  payment  of  the 
widow's  annuity,  of  about  $1,700.  Of  this  sum  it  was  claimed  by 
the  heirs  of  Mrs.  Bell  that  they  were  entitled  to  receive  a  share, 
but  the  Orphans*  Court  held  that  they  were  not  so  entitled  until 
the  other  two  children  of  the  testator  had  received  an  amount  of 
income  equal  to  the  aggregate  of  six  per  cent  per  annum  upon  the 
advancement  of  Mr&  Bell.  It  does  not  appear  that  any  appeal 
was  taken  from  this  decision.  At  the  present  time  it  is  stated  in 
the  opinion  of  the  Orphans'  Court  the  aggregate  of  income  received 
by  Mrs.  Grubb  and  Henry  Farnum  in  cash  from  the  testator's 
death  is  $10,714.20,  eaoh  share  being  $5,375.10.  Neither  Mrs. 
Bell  nor  her  children  have  received  a  penny.  Nevertheless,  the 
adjudication  made  by  the  Orphans*  Court  charges  Mrs.  Bell  and 
her  children  with  $13,600,  because  it  was  interest  on  $6,250  ad- 
vanoement  from  December  15,  1858,  to  December  16,  1894 ;  in  all 
thirty-six  yearsi  Then,  bringing  this  sum  into  hotchpot  of  inoome 
actually  received,  $10,714.20,  and  the  sum  charged  as  interest  to 
Mrs.  Bell,  $18,500,  the  whole  is  $24,214.20,  and,  this  being 
divided  into  three  shares,  each  share  is  $8,071.40.  So  that,  ac- 
cording to  this  method,  Mrs.  Grubb  and  Mr.  Farnum  eaoh  get 
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$8,071.40  as  income  of  the  estate,  and  Mrs.  Bell,  instead  of  getting 
anything,  still  owes  them  $5,428.60,  or  $2,71430  to  each.  It 
follows,  if  this  is  the  correct  mode  of  adjustment,  that  Mrs.  Grubb 
and  Mr.  Farnum  each  take  of  income  $10,537.10,  and  Mi's.  Bell 
takes  nothing.  It  mast  be  constantly  borne  in  mind  that  the  ad- 
vancement to  Mrs.  Bell  was  not  a  loan  of  money,  nor  was  it  a  gift 
of  interest-bearing  securities  which  would  constantly  produce  in- 
coma  On  the  contrary,  the  advancement  was  made,  as  is  recited 
in  the  codicil,  for  the  purpose  of  beiag  spent  at  once  to  defray  the 
cost  of  a  voyage  to  Europe,  and  assist  in  purchasing  a  house  and 
furniture  in  New  York.  So  that  it  was  known  to  the  testator  that 
the  advancement  could  not  possibly  produce  any  interest  whatever 
at  any  time  in  the  future. 

The  question  now  arises,  was  it  the  intention  of  the  testator 
that  Mi's.  Bell  was  to  pay  absolute  interest  at  six  per  cent  on  the 
whole  amount  of  her  advancement  for.  all  the  years  that  might 
elapse  from  his  own  death  until  the  death  of  all  his  children,  or 
until  the  others  would  receive  as  much  income  as  would  equal 
the  aggregate  amount  of  six  percent,  interest  on  the  advancement? 
Two  of  these  children  are  still  living,  and  the  length  of  time  they 
may  yet  live  is  a  matter  of  entire  uncertainty.  Nearly  forty  years 
have  now  passed,  and  this  interest  charge  is  still  running.  Did 
the  testator  intend  that  such  an  enormous  burden  should  be  loaded 
upon  his  daughter  ?  He  knew  that  it  might  be  many  years 
before  the  last  of  his  children  would  die,  and  he  knew  that  the  ad- 
vancement could  not  possibly  ever  produce  a  dollar  of  interest, 
because  it  had  already  been  spent  in  such  a  manner  that  it  could 
not  produce  interest  And  he  further  knew  that  his  daughter  was 
never  to  get  any  part  of  the  principal  of  his  estate,  either  by 
hotchpot  or  in  any  other  mode.  The  whole  of  the  principal  of  the 
estate  was  expressly  given  by  the  will  to  the  persons  who  would 
have  inherited  his  estate  under  the  intestate  law  if  he  had  been 
alive  when  his  last  surviving  child  died,  and  had  then  died  intes- 
tate. If  the  children  of  Mrs.  Bell  at  that  time  have  died  without 
leaving  any  descendants,  neither  Mra  Bell  nor  her  children  would 
ever  get  a  single  dollar  of  the  principal  of  the  estate.  In  order  to 
equalize  Mra  Grubb  and  Henry  Farnum  with  their  sister,  Mrs. 
Bell,  it  would  only  be  necessary  that  they  should  each  receive 
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from  the  estate  as  mach  monej  as  was  advanced  to  her,  to 
wit,  $6,250.  It  seems  to  the  writer,  therefore,  that  when 
the  amount  of  cash  income  received  by  them  respectively 
reached  $6,250,  the  income  thereafter  received  shoald  be  divided 
equally  between  all  three  until  the  time  of  final  distribution  of  the 
principal  arrived.  It  is  manifest  that  the  contingency  contem- 
plated by  the  testator  did  not  arrive,  because  there  never  was  an 
amount  of  income  over  and  above  the  annuities  which  would 
yield  a  sufficient  sum  to  each  of  the  children  so  that  the  share  of 
Mrs.  Bell  could  be  reduced  by  a  sum  equal  to  six  per  cent  upon 
her  advancement  The  question,  therefoi'e,  is,  what  was  his  in- 
tent as  to  the  distribution  of  the  income  in  the  state  of  facts  as 
they  actually  existed  ?  Of  course,  if  he  had  said  his  daughter 
should  be  charged  every  year  with  the  full  amount  of  interest  at 
six  per  cent  on  her  advancement,  she  would  be  bound  by  it  But 
he  did  not  say  so,  and  from  the  language  he  did  use  in  the  codicil 
we  are  of  opinion  that  he  did  not  so  mean.  It  seems  to  us  it  would 
be  most  oppressive,  and  therefore  unjust,  to  hold  that  he  intended 
to  charge  her  with  an  amount  seveml  times  larger  than  the  whole 
sum  of  the  advancements,  when  she  had  no  income  out  of  which 
to  pay  it  We  would  have  to  inter  such  an  intention  without  ex- 
press words  to  that  effect,  and  without  words  from  which  such  in- 
tent oould  fairly  be  implied.  As  advancements  do  not  bear  any 
interest  in  and  of  themselves,  we  do  not  feel  at  liberty  to  impute 
such  an  intent  without  express  words,  when  the  result  would  be 
so  burdensome,  so  very  unequal,  and  hence  so  extremely  unjust 
Nor  do  we  feel,  on  the  other  hand,  that  we  can  sustain  the  conten- 
tion of  the  appellants  that  in  the  years  when  there  was  no  income, 
or  a  very  trifling  one,  there  should  be  no  interest  charge.  Mrs. 
Grubb  and  Henry  Farnum  were  not  to  have  any  of  the  principal 
any  more  than  their  sister,  and  there  would  be  no  way  of  equal- 
izing them  except  through  the  income  actually  received.  We 
therefore  think  they  were  entitled  to  have  out  of  the  cash  income 
enough  to  give  them  as  much  as  their  sister  received  by  way  of 
advancement,  and,  when  that  result  is  attained,  the  income  thence- 
forward received  should  be  equally  divided  between  the  three, 
Mrs.  Beirs  children  taking  her  share ;  and  we  so  rule  the  casa 
The  decree  of  the  court   below  is  reversed,  and  the  record  is  re- 
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mitted,  with  instructions  to  make  distribution  in  accordance  with 
this  opinion ;  the  costs  of  this  appeal  to  be  paidbj  appelleea 


Note.— ON  ADVANCEMENTS. 

AdTancement. — WhUe  there  are  various  deflnitioiis  of  this  term,  that  given 
by  Mr.  AndersoD  is  preferred  both  for  coDciseness  and  accaracy.  According 
to  this  eminent  authority,  advancement  is  the  giving  by  anticipation  the  whole 
or  a  part  of  what  it  is  supposed  a  child  will  be  entitled  to. on  the  death  of  the 
giver.  (Osgood  v.  Breed's  Heirs.  17  Mass.  858  ;  WaUace  v.  Reddiclc,  119  III. 
166  ;  Grattan  v.  Grattan,  18  id.  170  ;  Kintz  v.  Friday,  1  Dem.,  N.  Y..  542.) 
Again,  it  may  be  said  that  the  terji  '*  advancements"  means  money  or  prop- 
erty given  by  a  father  to  his  children  as  a  portion  of  his  estate,  and  to  be 
taken  into  account  in  the  final  partition  or  distribution  thereof.  **  Advances" 
has  a  broader  significance:  it  may  chMracterize  a  loan  or  a  gift,  or  money  ad- 
vanced, to  be  repaid  conditionally.    (Chase  v.  Swing,  51  Barb.  613.  1868.) 

When  the  word  "  loaned"  and  the  word  "  advanced"  are  used  interchange- 
ably they  are  to  be  construed  in  view  of  the  facts  that  have  been  either  admit- 
ted or  ascertained.  It  has  often  happened  that  the  stringent  application  of  even 
a  strictly  technical  word  has  worked  grievously  unjust  results.  "All  mere  tech- 
nical rules  of  construction  must  give  way  to  the  plainly  expressed  intention  of 
a  testator."  (Sharswood  J.,  in  Reek's  Appeal,  28  P.  F.  Smith,  483.)  And 
when,  in  aid  of  a  written  instrument,  its  intention  can  be  gathered  from  un- 
doubted proofs,  the  equities  of  parties  claiming  under  it  are  not  to  be  over- 
thrown by  a  rigid  adherence  to  one  alternative  meaning  of  an  equivocal,  tech 
nical  word.  If,  after  advancements,  a  will  be  made,  the  intention  of  the  testa- 
tor is  matter  of  fact  determinable  from  the  will  itself,  and  from  extrinsic  mat- 
ters or  testimony  to  show  whether  money  or  goods  were  intended  as  advance- 
ments to  be  paid  for.  (Huston,  J.,  in  W&tson  v.  Watson,  6  Watts,  354.)  In 
the  absence  of  direct  evidence  accompanying  a  gift,  the  question  of  advance- 
ment must  be  determined  from  a  coasideration  of  the  surrounding  facts. 
(Enabb*s  Estate.  30  Leg.  Int.  861.)  Yundt's  Appeal  (1  Harris,  575).  belongs  to 
a  large  class  of  cases,  which  have  settled  the  rule  that  a  debt  due  by  a  son-in- 
law  can  not  be  converted  by  proof  of  a  testator's  subsequent  parol  declaration 
into  an  advancement  to  his  daughter. 

A  verbal  agreement  between  father  and  son.  that  the  son  should  have  a  cer- 
tain piece  of  land  in  full  for  his  share,  as  heir,  of  the  estate  of  the  father  (the 
land  being,  at  the  time  of  tlio  asrreement,  of  proportionate  value  to  constitute 
such  share),  without  any  writiog  whatever  being  made.  Is,  if  followed  by  pos- 
session and  enjoyment  by  the  son.  an  advancement,  within  1  R.  S.  754;  and  if 
it  does  not  appear  that  the  decedent  left  any  personal  or  real  estate  other  than 
what  he  possessed  at  that  time,  so  that  the  advancement  appears  to  be  equal, 
If  not  superior,  to  the  amount  of  the  share  wiiich  the  child  would  have  been 
entitled  to  have  received  from  the  estate  as  heir,  such  child  and  his  heirs  will 
be  excluded  from  any  further  share  in  the  estate  of  the  decedent.  (Ct.  of  App.» 
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1867,  Parker  v.McCluer,  5  Abb.  Pr.,  N.  S.,  97;  s.  c.  less  fully  reported,  3  Keyes, 
818,  and  36  How.  Pr.  801.     Compare  Chase  v,  Ewing,  51  Barb.  597 ) 

A  legacy  to  a  child,  regarded  as  a  portion,  is  a  deliberate  distribution  to  such 
child  of  such  portion  of  his  estate  as  the  testator  thinks  fit.  If  the  testator, 
during  his  life,  advances  that  which  he  has  adjudged  to  be  the  true  portion  for 
the  legatee,  the  law  presumes  that  he  has  satisfied  the  portion;  and  this  pre* 
sumption  must  prevail  until  overcome  by  evidence  of  a  contrary  intent  on  the 
part  of  the  testator  and  devisor.  The  advancement  need  not  be  in  all  respects 
identical  with  the  legacy  or  portion  given  by  the  will,  in  order  to  work  a  com- 
plete satisfaction  of  the  latter.  If  they  are  substantially  the  same,  a  small  va- 
riance in  the  time  of  payment,  or  other  trifiing  difference,  will  not  vary  the 
application  of  tlie  rule.  (Story's  Eq.  Juris,  sec.  1110;  3  Younge  &  C.  892;  5 
M.  &  C.  29.     Supreme  Ct.  1863.  Hine  v.  Hine.  89  Barb.  507.) 

The  presumption  is  that  the  parent  intends  that  his  children  shall  share 
equally  in  his  property,  and  the  amount  of  the  estate  and  number  of  the  chil- 
dren, as  a  matter  of  course,  must  have  weight  in  considering  whether  such  diB- 
tribution  has  been  made. 

Again,  the  evidence  of  advancement  need  not  be  conclusive,  but  a  prepon- 
derance of  testimony  is  sufficient.  Bouvier.  in  his  Law  Dictionary,  defines 
''advancement"  as  follows:  ''A  gift  by  anticipation  from  a  parent  to  a  child  of 
the  whole  or  a  part  of  what  it  is  supposed  such  child  wih  inherit  on  the  death 
of  the  parent."  And  in  Lawson's  Appeal  (23  Pa.  St.  85),  it  was  held  that  ''ad- 
vancement is  a  question  of  intention;  that  which  was  a  gift  at  first  can  not 
subsequently  become  an  advancement." 

In  the  case  of  Watkins  v.  Young  (31  Grat.  84),  the  Court  of  Appeals  of  Vir- 
ginia held  that,  "if  a  gift,  unexplained,  in  the  lifetime  of  a  father,  who  dies 
intestate,  to  one  of  his  children^  is  to  be  presumed  in  law  to  be  an  advance- 
ment, this  presumption  may  be  repelled  by  evidence;"  and  Christian,  J.,  in 
delivering  the  opinion  of  the  court  (page  88),  says :  "In  some  of  the  states  it  is 
held  that  a  gift  of  any  considerable  amount  is  prima  facie  an  advancement, 
and  is  to  be  treated,  in  case  the  party  to  whom  the  advancement  was  made 
comes  in  for  a  distributive  share,  as  a  debt  due  from  him  to  the  estate;"  citing 
Grattan  y.  Grattan  (18  III.  170);  Jackson  v.  Matsdorf  (11  Johns.  91);  Bemis  v. 
Stearns  (16  Mass.  200).  "  In  other  states  it  has  been  held  that  the  mere  gift, 
unexplained,  by  father  to  child,  does  not  make  even  a  prima  facie  case  in  favor 
of  an  advancement,  but  that  there  must  be  evidence  of  intention  to  treat  it  as  an 
advancement  beyond  the  unexplained  act.  The  mere  gift  furnishes  no  prima 
facie  cnae  of  an  intention  to  constitute  an  advancement;"  citing  Johnson  v.  Bel- 
den  (20  Conn.  322);  Hatch  v.  Straight  (3  id.  31);  Bulkley  v.  Noble  (2  Pick.  387); 
Partridge  v.  Havens  (10  Paige,  618).  And  he  continues:  "But,  whatever  con- 
flict may  seem  to  exist  on  this  question,  all  the  cases  agree  that  a  gift  in  the 
lifetime  of  the  intestate,  unexplained,  is  only  a  presumption  in  favor  of  an 
advancement,  and  makes  only  a  prima  facie  case,  which,  with  the  legal  pre- 
sumption, may  be  rebutted  by  evidence." 

In  the  case  of  Hatch  y.  Straight  (mpra)  the  court  held  that  "a  deed  from  a 
parent  to  a  child  in  consideration  of  love  and  affection  is  presumed  to  be  an 
advancement.    Though  this  presumption  may  be  rebutted,  yet  in  a  deed  of 
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lands  from  a  father  to  his  son,  in  consideration  of  love  and  affection,  the  fur- 
ther consideration  of  five  dollars  will  not  be  sufficient  to  rebut  the  presump- 
tion." And  it  was  also  held  in  said  case  that  *'the  declarations  of  a  grantor 
subsequent  to  the  delivery  of  the  deed  are  not  admissible  to  rebut  the  presump- 
tion that  such  deed  operated  as  an  advancement." 

In  Kingsbury's  Appeal  (44  Pa.  St.  400j,  it  was  held  that  "where,  in  a  deed 
of  land  by  a  father  to  his  son,  the  consideration  expressed  was  natural  love  and 
affection,  and  a  bond  for  support  during  life,  after  the  death  of  the  grantor, 
on  distribution  of  his  estate,  oral  testimony  is  admissible  to  explain  the  attend- 
ing circumstances  of  the  conveyance,  and  that  it  was  intended  in  part  as  an 
advancement." 

Further  comment  is  unnecessary  in  view  of  the  extended  annotation  con* 
tained  in  the  last  volume  of  thi  series. 

See  vol  8  Am.  Probate  Reports,  pp.  216-221. 
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AOCOUNTINO. 
1.  No  mere  lapse  of  time  will  debar  a  Probate  Court  f  rom  eof  ovciag  an 
accounting  in  matters  relating  to  the  estate  within  its  charge.   Ikutman 
V.  Davi8,  189 

3.  The  law  recognizes  a  substantial  di£Ference  between  the  final  settlement 
of  the  accounts  of  an  executor  or  administrator,  and  those  made 
'  annually,  or  at  stated  periods,  during  the  course  of  the  administration. 
A  final  settlement,  made  pursuant  to  notice  to  persons  interested  in  the 
.estate  is  in  the  nature  of  a  Judgment,  and  conclusive,  as  to  all  matters 
included  therein,  until  reversed  or  set  aside  by  means  of  a  direct  pioceed- 
ing,  or  impeached  on  account  of  fraud  ;  while  an  interlocutory,  sx  parte 
accounting  is  but  prima  facie  correct,  and -subject  to  re-examinatlon  so 
long  as  the  administration  accoont  remains  unsettled.  BaeheHor  v. 
Sehmela,  867 

'8.  An  exception  to  the  account  of  executors  must  make  objection  to  the 
justness  of  the  account  in  charge  or  discharge,  and  not  merely  seek  the 
recovery  of  a  demand  from  the  estate.     Carey  v.  Monroe,  547 

See  Editorial  Note  on  ''Aecoanting  of  Execator  or  Admin- 
istrator," 146 
ACX3UMULATI0N. 
Where  a  minor  dies  for  whose  benefit  accumulations  of  income  have  been 
directed,  it  is  entirely  competent  for  the  testator,  who  created  the  ori- 
ginal fund  from  which  the  income  is  derived,  to  dispose  of  that  income 
or  accumulation  in  the  same  manner,  provided  that  income  or  ac- 
cumulation has  not  vested  in  the  minor  as  it  was  paid  in.     Smith  v. 
Piaraons,                                              ,                                                420 
ACTION. 

1.  A  foreign  administrator  appointed  by  the  Probate  Court  of  another  state 

may  bring  an  action  for  damages  against  the  proper  parties,  individual 
or  corporate,  for  occasioning  the  wrongful  death  of  the  intestate. 
Afenkphie  &  C.  Packet  Co.  v.  Pik»y.  818 

2.  It  is  entirely  competent  for  any  creditor  to  institute  an  action  against  the 

heirs  of  a  deceased  debtor  on  any  contractual  obligation  especially  a 
promissory  note.  But  the  liability  of  the  heirs  in  such  a  case  is  a  legal 
liability  only,  and  can  not  be  enforced  by  a  bill  in  equity.  Edwards  v. 
McClave,  77 

S.  Gtenerilly,  an  action  to  recover  a  debt  payable  to  a  deceased  intestate 
must  he  broneht  by  the  administrator  of  the  estate.    Cox  v.  TeauH,  663 
Vol.  1-93 
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ACTION—  Ooniinued, 
4.  Such  an  action  can  not  be  maintained  by  the  heirs  at  law,  unless  there  be- 
no  demands  against  their  decedent  ancestor,  and  there  has  been  no 
administration,  or  the  administration  has  been  closed.    Id. 

See  Use  and  Occupation;  Damages;  Pleading  and  Practice. 
ADMINISTRATORS. 

See  Executors  and  Admikistuators. 

ADMISSIONS. 

See  Evidence. 

ADMINISTRATION  (ANCILLARY). 

See  Editerial  Note  on  ''Ancillary  Administration,**  66» 

ADVANCEMENTS. 

'  Advancements  do  not  per  ae  bear  interest  unless  it  clearly  appears  from 
some  recitals  of  the  will  that  it  was  the  intent  of  the  testator  that  interest 
should  be  charged.  And  even  where  a  testator  specifically  directs  that 
the  amount  of  his  advancement  to  one  of  his  children  shall  be  brought 
into  hotchpot  with  or  added  to  the  principal  of  his  estate  in  their  handa 
for  the  benefit  of  his  other  cliildren,  it  is  error  to  charge  interest  on 
such  advancement  from  the  mere  fact  that  such  a  direction  was  given. 
In  re  Farnum*s  Estate,  727 

SeeQiFT^. 
ALLEGATION  OP  FRAUD. 

See  Pleading  and  Puaoticb  ;  Action. 

ALLOWANCE. 

1.  An  allowance  may  be  made  for  the  support  of  the  widow  during  the  ad" 

ministration  of  the  deceased  husband's  estate,  without  reference  to  the 
fact  that  she  may  have  ample  means  in  her  own  right  from  which  she 
could  secure  a  support.    In  re  Lux's  Estate,  487 

2.  Where  the  evidence  shows  that  an  allowance  is  in  harmony  with  the  scale 

of  expenditures  existing  before  the  husband's  death,  the  oixler  granting  It 
will  not  be  disturbed.    In  re  Lux*s  Estate,  487 

See  Executors  and  Administrators. 
ALTERATIONS. 
Immaterial  alterations  in  a  will  though  made  after  the  testator's  death  by 
one  of  the  beneficiaries  under  it  will  not,  in  the  absence  of  a  fraudulent 
intent,  either  invalidate  it  or  deprive  it  of  the  right  to  probate.  Mclntire 
V.  Mclntire, 
AMBIGUITY. 

8e6  Latent  Ambiguity. 
ANCESTRAL  PROPERTY. 
Personal  property,  like  real  estate,  in  order  to  retain  its  ancestral  character 
must  remain  and  descend  in  specie.  It  must  be  the  same  thing  that 
came  from  the  ancestor;  the  same  parcel  of  real  estate;  the  same  article 
of  personal  property.  If  real  estate  which  descends  to  the  heir  be  ex* 
changed  for  other  real  estate  or  sold,  and  its  proceeds  invested  in  other 
real  estate,  the  newly  acquired  realty  loses  its  ancestral  quality,  and  the 
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ANCESTRAL  PltOFEKTY^  Continued. 

same  rule  applies  with  equal,  if  not  greater  force,  to  persoiud  property. 
BaufUree  v.  Pur$el,  689 

See  Editorial  Note  on  "  Ancestral  Propertj,"  657 

ANTENUPTIAL  CONTRACT. 

See  Jointure. 
ANTENUPTIAL  CHILDREN. 

See  Babtabdb. 
ATTORNMENT. 
One  who  eaters  as  a  lessee  of  timber  for  turpentine  purposes,  in  subordina- 
tion to  the  title  of  another,  can  neither  attorn  to  a  third  person,  nor,  by 
accepting  a  concurrent  lease  from  such  third  person,  otherwise  recog- 
nize a  claim  of  the  latter,  adverse  to  that  of  his  original  lessor,  without 
first  surrendering  to  him  the  possession;  and  therefore,  while  the  posses- 
sion of  such  a  lessee  continues,  it  is,  in  contemplation  of  law,  in  .right, 
and  inures  to  the  benefit  of  him  under  whom  he  originally  entered. 
Flannery  v.  Hig?Uower,  617 

BASTARDS. 
A  statutory  declaration  that  if  a  man  shall  marry  the  mother  of  a  bastard 
child  and  acknowledge  it  as  his  own,  such  child  shall  be  deemed  legiti- 
mate, creates  a  legal  relationship  that  can  not  be  disproved  by  evidence 
tending  to  show  tbat  the  person  making  the  acknowledgment  is  not  the 
father  of  the  child.    An  acknowledgment  so  made  imparts  the  status  of 
legitimacy,  and  removes  the  stain  of  illegitimacy.    Binna  v.  Daeey,  582 
See  Editorial  Note  on  ^^  Bastards— how  alTeeted  by  subsequent 
Marriage  of  Parents,"  587 

BEQUEST. 

1.  One  B.  bequeathed  all  her  personal  property  to  her  brother- for  life,  and 

declared  that  upon  his  death  certain  stocks  and  all  "  other  personalty 
that  may  go  under  this  paper  to  "  her  brother  were  given  to  a  niece. 
By  a  subsequent  clause  in  her  will,  the  testatrix  distinctly  stated  that  it 
was  not  her  intention  to  make  any  devise  or  bequest  of  her  undivided 
moiety  in  certain  lands.  The  evidence  disclosed  that  she  had  a  life  es- 
tate in  the  certain  land  referred  to  which  she  sold  after  the  execution  of 
the  will  in  controversy,  taking  the  usual  note  and  mortgage  for  the  pur- 
chase price.  The  court  held  that  the  testatrix  having  disclaimed  any  in- 
tention of  devising  her  life  interest  in  the  real  property,  she  must  be 
regarded  as  dying  intestate  with  reference  to  that  particular  property, 
notwithstanding  it  was  subsequently  transformed  by  her  own  act,  into 
personal  property.    Rogers  v.  Bayly,  588 

2.  A  bequest  of  a  specific  sum  of  money  to  testator's  executors  and  their  suc- 

cessors in  office,  with  a  direction  that  the  income  shall  be  paid  at  stated 
intervals  to  a  public  lyceum  and  free  library,  is  valid  and  will  be  upheld 
as  a  charitable  trust.    BartUtt,  Petitioner,  440 

&  Where  a  will  bequeaths  property  of  the  testator  to  a  legatee,  coupled 
with  a  bequest  of  other  property  to  another  such  legatee,  in  setting  up 
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BE(iJJEST— Continued, 

any  right  or  oktim  of  his  own  to  such  other  property,  sumnders  all  in- 
terest in  the  property  so  bequeathed  to  him.    Appeal  qf  WhUiag,       670 
SeehBQAcr. 
BILL  IN  EQUITY. 
If  a  bill  in  equity  is  brought  against  the  administrator  and  the  heirs  at  law 
for  the  sole  benefit  of  a  single  creditor  of  the  estate,  the  justice  of  whose 
claim  has  been  denied  by  the  administrator,  nor  in  any  way  recognized 
by  a  yalid  judgment  or  decree,  the  court,  where  the  equitable  action  is 
pending,  has  no  power  to  render  judgment  against  the  heirs,  or  to 
charge  the  debt  upon  the  land,  or  direct  a  sale  thereof  in  liquidation  of 
the  debt.     Edwards  v.  McClave,  77 

See  Plbadimo  and  Practice. 

CHARGE  TO  THE  JURY. 
A  charge  to  the  jury  not  based  upon  matters  shown  by  the  evidence,  and 
which  is  not  corrected  by  the  court  before  the  jury  retires,  constitutes  re- 
versible error,  and,  where,  instructions  are  given  by  the  court  as  to  the  de- 
gree of  undue  influence  sutflcient  to  invalidate  a  will  (there  being  no  evi- 
dence of  undue  influence  in  the  case)  also  constitutes  reversible  error, 
similarly  a  refusal  tocluirge  that  every  person  is  presumed  to  be  of  sound 
mind  until  the  contrary  is  shown,  is  not  cured  by  an  instruction  "that  the 
burden  is  on  the  plaintiffs  to  show  by  a  fair  preponderance,  unsoundness 
of  mind."    Bhtigh  v.  Ftirrj/,  86 

See  Plbadino  and  Practice. 

CHARITABLE  TRUSTS. 
See  Trusts. 

CODICIL. 
Testatrix  gave  one  half  of  her  residuary  estate  to  one  Whiting,  for  life,  on  the 
condition  that  during  her  lifetime  lie  should  pay  to  her  a  certain  fixed  sum 
of  money.  Subsequently  slie  entered  into  an  agreement  with  Whiting  to 
the  effect,  that  in  the  event  of  Iier  death  before  him  a  certain  indebtedness 
acknowledg'^d  to  be  due  ani  owing  should  be  regarded  as  canceled,  and 
in  no  way  accounted  for  by  him.  After  the  date  of  this  agreement  testa- 
trix duly  executed  a  codicil,  which  substantially  reafllrmed  all  of  the  pro- 
visions of  her  will  by  which  one  half  of  her  residuary  estate  was  given  to 
Whiting,  but  made  no  mention  of  the  agreement  by  which  his  indebted- 
ness was  to  bd  regarde<l  as  canceled.  Held,  that  the  codicil  which  recog- 
nized the  existence  of  a  former  will  operates  as  a  republication  of  that  will, 
and  brings  it  down  to  the  same  date  as  the  codicil.  And  that  Whiting 
must  pay  the  sum  required  by  the  will  or  forfeit  the  bequest  made  to  him, 
even  though  he  had  fully  complied  with  the  agreement,  and  paid  to  the 
testatrix  the  full  amount  of  interest  due  according  to  its  terms.  Appeal 
of  Whiting.  670 

COLLATERAL  INHERITANCE  TAX. 
See  Succession  Taxes. 
See  Editorial  Note  on  "Collateral  Inheritance  Tax,"        did 
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COMMISSIONS  TO  ADMINISTRATOR 
Commissions  to  an  adminUtrator  will  be  rated  within  statutory  limits,  in 
accordance  with  the  actual  pains,  trouble  and  risk  which  his  faithful  per- 
formance of  his  duty  has  caused  him;  but  no  commissions  will  be  allowed 
to  him  when  he  makes  use  of  moneys  belonging  to  the  estate  for  his  own 
purposes,  and  keeps  meager  and  inaccurate  accounts,  thereby  involving 
the  estate  in  expensive  litigation;  nor  will  payment  of  the  charges  of  his 
counsel  in  such  litigation  be  allowed  from  the  estate.    Fluek  et  al.  v. 

Lake,  235 

See  ExBCUTORs  and  Adionistbatoks. 

COMMON  LAW. 

Common  law  decisions  will  govern  the  rulings  of  the  courts  in  the  absence 

of  expressed  or  implied  statutory  rules  upon  the  subject  under  review. 

OhiUott  et  al  v.  Hart  et  al.,  253 

See  Editorial  Note  ob  ''Common  Law  System  ExamiBed,'*  268 

COMMUNITY  PROPERTY. 

1.  Where  an  estate  is  appraised  at  $10,000,000,  and  is  entirely  free  from  debt 

or  Incumbrance,  andlit  further  appears  that  the  same  is  community  prop- 
erty accumulated  by  the  joint  e£Forts  of  the  spouses,  it  is  not  an  abuse  of 
discretionary  power  vested  in  the  Probate  Court  to  make  an  order  al- 
lowing $2,500  a  month  for  the  maintenance  of  the  widow  during  the 
administration  of  the  estate.    In  re  Liu^s  Estate,  487 

2.  In  California  the  principle  of  community  property  is  well  recognized,  and 

the  presumption  is,  that  lands  purchased  during  coverture  form  a  por- 
tion of  the  community  property,  and  this  presumption  can  be  over- 
thrown only  by  evidence  of  a  clear,  certain,  and  convincing  character, 
establishing  the  contrary.  The  burden  of  this  showing  rests  with  par- 
ties claiming  the  separate  character  of  the  property,  and  in  the  absence 
of  such  proof,  the  presumption  as  to  the  community  character  of  the 
property  is  absolute  and  conclusive.    In  re  Boody's  Estaie,  147 

See  Editorial  Note,  '*  Gommanity  Property/'  502 

COMPROMISE. 

1.  Although  existing  facts  may  authorize  an  executor  to  apply  to  the  ordi- 

nary for  leave  to  compromise  a  contested  or  doubtful  claim  belonging 

to  the  testator's  estate,  and  an  order  authorizing  a  compromise  may  be 

properly  granted,  this  will  not  relieve  the  executor  from  the  consequen- 

I  ces  of  hi8  own  negligence  in  bringing  about  the  state  of  affairs  render- 

j  ing  the  compromise  necessary  or  proper,  nor  discharge   him    from 

liability  arising  on  account  of  such  negligence. 

2.  In  such  case,  the  acceptance  by  a  legatee  of  a  portion  of  the  fruits  of  the 

compromise  does  not  estop  the  legatee  from  holding  the  executor  respon- 
sible for  a  negligent  failure  to  collect  the  claim  at  a  previous  time,  when 
the  money  might  have  been  made  upon  it  if  the  executor  had  exercised 
the  proper  diligence  for  this  purpose.     Fraley  v.  T%>mas,  182 

•  8.  If  a  compromise  is  actually  made  by  an  executor  or  administrator,  and 

J  allowance  is  prayed  for  in  his  account,  it  is  the  province  of  the 

I 
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OrphaDs'  Court  to  saaction  or  disallow  the  compromise.    McMdhan  v. 
Weart,  610 

See  EzscuTOBS  akd  Admimibtrators. 
CONDITIONAL  DEVISE. 
8u  Dbvisb. 

See  Editorial  Note  on  *'  Derise  Upon  Condition,"  695 

CONSTRUCTION  OF  WILL. 
1.  On  a  petition  to  this  court  by  A.,  asking  for  the  construction  of  a  provis- 
ion of  a  will  to  the  effect  that  certain  real  estate  on  the  decease  of  the 
life  tenant,  who  was  the  testatrix's  husband,  should  go  to  "  my  sister 
A.,  and  in  case  of  her  death  before  the  death  of  my  said  husband,  then 
to  her  heirs  at  law,  and  to  my  niece  B.  and  my  nephew  C,  to  have  and 
to  hold  the  same  to  them  equally  and  as  tenants  in  common,"  the  court 
said  that  the  petition  would  not  lie,  as  this  was  not  a  case  in  which  the 
petitioner  had  any  duties  to  perform  under  the  will,  or  needed  the  in- 
struction of  the  court  as  to  any  duties  arising  in  the  administration  of 
the  testatrix's  estate,  but  that  as  the  case  had  been  fully  argued,  and  as 
all  parties  desired  an  opinion,  it  would  say  that  it  was  of  opinion  that  A. 
took  only  one  undivided  third  part  of  the  real  estate,  and  that  B.  and  C. 
each  took  an  undivided  third  part.    Austin  v.  Bailey,  106 

3.  A  rule  of  construction  that  defeats  more  often  than  it  effectuates  tlie  in- 

tention of  the  appointer  is  no  loDger  recognized  in  the  state  of  New 
Hampshire.  And  the  law  will  look  to  the  evidence  in  the  case  for  the 
ascertainment  of  that  intention  rather  than  to  any  arbitrary  rules  of  con- 
struction. Etnery  et  al.  v.  Ilaven  et  aL,  249 
8.  While  words  can  not  be  added  to  a  will,  yet  in  arriving  at  the  intention 
of  the  testator,  so  much  as  is  false  in  the  description  of  the  premises  de- 
vised may  be  stricken  out,  and  after  striking  out  the  false  description,  if 
enough  remains  to  identify  the  premises  intended  to  be  devised,  the  will 
may  be  read  and  construed  with  the  false  words  eliminated  therefrom. 
Whiieovib  v.  Rodman,                                                                            680 

4.  One  B.  bequeathed  all  her  personal  property  to  her  brother  for  life,  and 

declared  that  upon  his  death  certain  stocks  and  all  "other  personalty 
that  may  go  under  this  paper"  to  her  brother  were  given  to  a  niece.  By 
a  subsequent  clause  in  her  will,  the  testratrix  distinctly  stated  that  it  was 
not  her  intention  to  make  any  devise  or  bequest  of  her  undivided  moiety 
in  certain  lands.  The  evidence  disclosed  that  she  had  a  life  estate  in  the 
certain  land  referred  to,  which  she  sold  after  the  execution  of  the  will  in 
controversy,  taking  the  usual  note  and  mortgage  for  the  purchase  price. 
The  court  held  that  the  testatrix  having  disclaimed  any  intention  of  de- 
vising her  life  interest  in  the  real  property,  she  must  be  regarded  as  dy- 
ing intestate  with  reference  to  that  particular  property,  notwithstanding 
it  was  subsequently  transformed  by  her  own  act,  into  personal  property. 
Bogei'B  V.  Bayly,  688 

5.  The  court,  in  tlie  construction  of  a  will,  will  strive  to  avoid  such  a  con- 

clusion as  will  result  in  an  unequal  division  of  the  testator*s  property 
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among  his  children,  or  in  actual  intestacy  as  to  some  portions  of  the 
property,  where  it  is  apparent,  from  a  careful  consideration  of  the  entire 
instrument,  that  the  testator  did  not  intend  either  an  unequal  distribu- 
tion, or  to  die  intestate  with  reference  to  any  portion  of  the  same. 
Smith  V,  Greene,  591 

See  Editorial  Note  on  "  Constraction  of  Wills/'  594 

CONTRACT. 

1.  A  Connecticut  statute  i^nown  as  the  married  woman's  act  of  1877,  which 
gives  to  the  wife,  in  the  event  of  her  surviving  the  husband,  a  certain 
specified  share  of  the  property  left  by  him,  does  not  restrain  a  disposi- 
tion of  that  property  by  the  husband  during  his  lifetime  or  his  right  to 
encumber  it  by  lawful  agreements.     Grofut  ▼.  Layton,  719 

3.  It  is  entirely  competent  for  parties  owning  a  controlling  interest  in  the 
stools,  of  a  manufacturing  corporation  to  enter  into  a  specific  and  binding 
agreement  by  which,  on  the  death  of  any  party,  the  stock  so  held  by 
him  shall  pass  to  the  survivors,  even  if  it  appears  that  he  is  unable  to 
pay  for  the  same.     Grofut  v.  Layton,  719 

CONVERSION  OP  REALTY. 
Where  the  testatrix  provides,  after  various  small  bequests,  that  the  balance 
of  her  property  is  to  remain  under  the  care  of  her  husband,  and  he  to 
receive  the  benefits  of  the  same  for  life  with  power  to  sell  at  any  time, 
and,  in  the  event  of  sale,  he  to  receive  $2,000  of  the  avails,  and  place  the 
balance  on  interest  for  the  benefit  of  his  son,  there  is  no  conversion  of 
the  realty,  and  the  husband,  having  sold  the  property  but  neglecting  to 
make  any  investment  for  the  benefit  of  the  son,  the  latter  is  entitled  to 
the  entire  property  on  the  death  of  his  father.  Taylor  v.  Haskdl,  710 
See  Editorial  Note  on  "Equitable  Conversion,"  714 

CY  PRES. 
The  doctrine  of  ey  pres  is  unknown  to  the  laws  of  several  states,  and  one  not 
interested  in  the  application  of  the  doctrine  can  not  secure  the  appoint- 
ment of  a  trustee  for  any  charity  that  may  be  applied  cy  pres,  but  must 
make  the  aoplication  for  such  an  appointment  as  a  relator  upon  infor- 
mation filed  by  the  attorney  general.     Chreen  v.  BUtekweU,  858 
See  Trusts. 
See  Editorial  Note  ' 'The  Doctrine  of  Cy  Pres,"  861 

DAMAGES. 

A  foreign  administrator  appointed  by  the  Probate  Court  of  another  state  may 

bring  an  action  for  damages  against  the  proper  parties,  individual  or 

corporate,  for  occasioning  the  wrongful  death  of  the  intestate.    Mem- 

phis  db  C.  Pa4iket  Co.  v.  Pikey,  218 

See  Editorial  Note  on  "  Excessive  Damages,"  708 

DESCENT—HALF  BLOOD  HEIRS. 

The  Revised  Statutes  of  Indiana  provide  that  in  all  cases  of  intestacy,  where 

both  the  father  and  tbe  mother  are  dead,  the  brothers  and  sisters  of  the 

deceased  who  survive  him,  and  the  descendants  of  those  brothers  and 
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sifllere  that  are  dead  ahall  take  the  iaheritance.  Other  statufees  proYide 
that  kiadred  of  the  half  blood  ahall  be  treated  equally  with  thoee  of  the 
whole  blood.  And,  it  was  therefore  held,  that  descendanta  of  the  half 
blood  were  entitled  to  the  same  rights  in  the  inheritaace  with  those  of 
the  whole  blood.    Andermm  v.  BtXL,  587 

See  IsTBBTATB  SuccBasioN. 

See  Editorial  Note  oa  "  Heirs  of  the  Half  Blood,*'  647 

DEPOSITIONS. 

8m  Evidbngb. 

See  Editorial  Note  on  "  Depositions  in  Eridenee,"  2d9 

DEVISE. 

1.  A  devise  of  "all  of  one's  estate/'  or  of  a  oertain  *'  plantation/'  described 

as  being  in  a  given  county,  is  not  void  for  uncertainty;  and  extrinsic 
evidence  is  admissible  to  show  that  a  particular  tract  constituted  a  com- 
ponent part  of  the  land  intended  to  be  embraced  within  such  general 
descriptive  terms.    Ftannery  v.  Hightawer,  617 

2.  Where  by  the  recital  of 'a  will«  a  daughter  is  given  a  pecuniary  legacy, 

and  the  son  receives  a  devise  of  certain  real  estate,  and  is  also  made  the 
residuary  legatee  of  the  balance  of  the  testator's  property,  the  legacy  to 
the  daughter  will  not  be  regarded  as  a  specific  charge  on  the  realty 
devised  to  the  son.    In  re  Paet's  Sitate,  690 

8.  A  devise  to  the  heirs  at  law  of  a  testatrix  of  such  portion  of  her  real 
property  as  shall  remain  at  the  death  of  her  husband  to  whom  she  has 
given  a  life  estate  coupled  with  a  power  of  sale  is  valid.  Rowley  v. 
8anM,  887 

4.  A  devise  by  a  testator  to  his  wife  of  all  his  real  property  *'  for  her  sole 
use  and  comfort  during  her  natural  life,  and  to  her  heirs  and  assigns 
forever,"  gives  an  estate  in  fee  simple.    KendaU  v.  CUtpp,  40O 

6.  A  devise  to  a  wife  during  widowhood  is  not  void  against  public  p(rficy, 
and  is  not  in  restraint  of  marriage.     WoaUn  v.  Haum,  377 

6.  Where  there  is  nothing  in  the  context  of  the  will  to  show  a  different 

intention,  a  power  to  dispose  of  s  remainder  expectant  on  a  life  estate, 
is  duly  exercised  by  a  devise  couched  in  the  following  language:  "All 
the  rest,  residue,  and  remainder  of  my  estate  and  property  of  every 
description/'    Smery  et  al.  v.  Edwn  et  dl,  24^ 

7.  Testator  devises  land  to  his  two  sons  with  remainder  over  to  the  children 

of  each  for  the  share  of  the  father.  Held,  that  there  was  a  contingent 
remainder  at  the  time  of  the  testator's  death,  if  neither  son  had  children 
then  living,  but  that  this  contingent  remainder  became  a  vested  remain 
der  immediately  upon  the  birth  of  a  child  to  either  of  these  sons,  and 
the  contingent  feature  of  the  remainder  could  not  be  revived  by  the  pos- 
sibility of  other  children  being  bom  to  either  of  the  sons.  ArUhracite 
8av,  Bank  v.  Lees,  967 

8.  An  executory  devise  by  which  a  testator  seeks  to  dispose  of  lands  in  trust 

for  the  benefit  of  an  unmarried  daughter,  and,  in  the  event  of  marriage, 
to  all  her  children,  if  she  shall  have  any,  passes  an  estate  in  fee  to  the 
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daughter,  she  being  childless  at  the  time  of  the  testator's  death.    And 

her  subsequent  marriage  and  birth  of  children  in  nowise  affects  thia 

result.    SMintany.  WUtaker,  943 

See  Editorial  Note  on  ''  Exeeatory  Derises."  346 

DOWER. 

1.  A  widow  to  whom  a  bequest  is  made  by  her  husband  in  lieu  of  her  dower 

interest  does  not  take  as  a  donee  or  volunteer,  but,  she  is,  in  contempla- 
tion of  law,  a  meritorious  purchaser  and  contractor.  And  whenever 
Buch  a  bequest  is  assailed  as  unjust  and  in  fraud  of  the  rights  of  credit- 
ors, she  will  be  allowed  full  satisfaction  for  her  dower.  Dattera  v. 
Babylcm,  402 

2.  It  was  lawful  in  1857  for  a  widow,  who  was  tlie  administratrix  of  her  de- 

ceased  husband,  after  selling  and  conveying  in  her  individual  name  and 
right  her  life  estate  in  the  land  which  had  been  assigned  to  her  as  dower, 
to  9ell,  as  aiministratrix,  the  reversion  therein;  such  sale  being  made 
under  an  order  of  the  court  of  ordinary  granting  her  relief,  as  adminis- 
tratrix, to  sell  all  the  realty  of  her  intestate.  Smith  et  al.  v.  Wilson  et  al., 

loa 

3.  The  wife's  right  of  dower  must  be  protected  even  where  she  is  shown  to 

be  hopelessly  insane.    Hess  v.  Qale,  888 

DRUNKENNESS. 

8se  Testambntart  Capacity. 

See  Editorial  Note  on  *'  Drankenness  as  Affeeting  Teslament- 
ary  Capaeity/'  899 

ELECTION. 

1.  When  a  man  die  intestate,  lejtving  a  widow  and  children,  the  title  to  his 

realty  vests  in  the  latter,  subject  only  to  the  former's  right  to  take  a 
child's  part,  or  have  dower  assigned  therein;  and  unless  it  affirmatively 
appears  that,  within  the  time  prescribed  by  law,  she  elected  to  take  a 
child's  part,  no  presumption  will  arise  that  she  ever  had  any  vested  es- 
tate in  fee  in  such  realty.    Snipes  v.  Parker  et  aU.  165 

2.  A  sale  of  real  estate  under  a  power  vested  in  the  husband  will  be  con- 

strued as  an  election  upon  his  part  to  take  under  the  terms  of  the  will. 
Bowley  v.  Sanns,  837 

8.  In  an  action  by  a  widow  to  set  aside  a  written  election  evidencing  a  wish 
to  take  under  the  provisions  of  her  husband's  will,  which  written  elec- 
tion was  procured  by  fraud,  the  complaint  should  allege  that  she  desires 
to  take  against  the  will,  and  was  prevented  from  making  her  election  in 
that  form  through  the  fraud  of  the  defendant,  otherwise  the  complaint 
is  demurrable.     Burden  et  al.  v.  Burden,  170 

See  Editorial  Note  on  ''  ]>oe trine  of  Election  Examined,"  675 
EQUITABLE  CONVERSION. 

See  CoNTERsioN  OP  Rbaltt. 
ESCHEAT. 

See  TrPLB  bt  Esgh&at. 
Vol.  1—94 
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ESTATE  FOR  LIFE. 

1.  A  statate  of  Indiana  provides  in  substance  tbat  if  a  widow  marrying  a 

second  time  and  holding  real  property  by  virtue  of  her  previous  mar- 
riage, slie  has  only  a  life  interest  in  such  real  property  which  she  is  not 
at  liberty  to  alienate,  and  if  during  such  marriage,  she  should  die,  her 
children  by  her  first  husband  shall  inherit  the  property.  Horlaeher  v. 
Brafford,  504 

2.  It  is  never  competent  for  an  executrix  or  mere  life  tenant  under  a  will  to 

annul  the  clearly  expressed  intention  of  the  testator  with  regard  to  the 
remainderman  by  taking  securities  which  represent  the  estate  as  vesting 
in  her  own  name,  and  not  in  her  true  character  as  an  executrix.  And  such 
proposition  is  in  no  wise  affected  by  the  fact  such  executrix  made  such 
sale  and  obtained  such  securities  by  the  exercise  of  a  power  vested  in 
her.     Gross  v.  Strorninger,  335 

8.  Where  the  residuary  legntce  was  the  husband  of  the  testatrix,  and  by  the 
terms  of  the  bequest  contained  in  a  recital  of  her  will,  he  is  empowered 
to  collect  and  enjoy  the  'ncome  for  life  arising  from  certain  invest- 
ments, to  collect  the  proceeds  of  paid  off  securities,  to  lease  and  sub- 
lease the  real  property,  and  to  make  any  and  all  reinvei>tments  of  such 
securities  as  may,  from  time  to  time,  be  paid,  the  legatee  will  be  held  to 
enjoy  an  absolute  life  estate,  notwithstandiug  tlie  fact  that  where  securi. 
ties  have  matured  and  been  paid  in,  on  reinvesting  the  same,  he  must 
consult  with  and  obtain  the  assent  of  the  executors  of  his  deceased  wile's 
estate.    Wanner  v.  Snyder,  54 

4.  The  absolute  quality  of  tiiis  life  estate  is,  however,  limited  to  the  income 

arising  from  investments,  and  where  a  specified  portion  of  that  income 
is  to  be  paid  in  quarter  yearly  installments  to  a  certain  named  benefi- 
ciary for  an  indetinite  period,  a  feature  is  ingrafted  upon  the  estate  by 
which  it  is  placed  beyond  the  reach  of  creditors.   Id. 

5.  A  husband  takes  only  a  life  estate  under  the  recitals  of  a  will  giving  him 

the  use  of  certain  realty  during  life  with  power  to  sell  all  or  any  part  of 
it  if  necessary  for  his  support,  and  directing  that  whatever  part  of  such 
realty  should  remain  undisposed  of  at  the  time  of  the  husband's  death 
should  descend  to  the  heirs  of  the  testatrix  in  such  proportions  as  they 
would  take  under  the  statute  of  distributions  had  the  testatrix  died  intes- 
tate.    Rowley  y .  Sanns,  337 

6.  Where  the  tenant  for  life  is  a  widow  of  the  testator,  and  the  remainder- 

men his  children,  the  widow  may  resort  to  the  corpus  of  the  estate  in 
order  to  properly  educate  and  support  said  children  when  it  appears  that 
the  income  is  iusufiicient  of  itself  to  furnish  adequate  support  and  edu- 
cation.    Woaten  v.  House,  277 

ESTATES  m  REMAINDER. 
1.  A  testator  gave  to  his  wife  the  residue  of  his  real  and  personal  estate  dur- 
ing her  natural  life,  and  authorized  her  to  sell  any  portion  thereof 
should  the  income  from  the  property  prove  insufficient  for  her  proper 
maintenance.  He  further  provided  that  whatever  was  left  of  the  said 
property  on  the  death  of  his  wife  should  be  divided  equally  among  hla 
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children.  Held,  that  the  power  of  sale  gi^en  to  the  wife  in  case  the  in- 
come should  prove  insutflcient  for  her  mainienance,  did  not  enlarge  her 
life  estate  into  a  fee  absolute  aud  thereby  defeat  the  rights  of  the  chil- 
dren in  the  remainder.     Gross  v.  Str&minger,  885 

2.  A  testator  devised  his  property  to  trustees  with  instructions  to  pay  all 
debts,  and  invest  the  surplus  us  they  might  think  advisable.  They  were 
then  tnstructed  to  divide  the  income  from  such  investments  into  four 
equal  parts,  namely,  "to  my  wife,  Amelia,  one  part  during  her  lifetime, 
after  her  death  her  share  to  revert  to  my  trustees  for  the  benefit  of  my 
three  children,  their  heirs  and  assigns,  under  the  supervision  of  my 
trustees  above  mentioned ;  Susan,  oue-third  ;  Frances,  one-third,  and 
Sheldon,  one  third."  It  was  held  that  the  wife,  Amelia,  took  an  interest 
for  life  in  one-fourth  of  the  property,  with  remainder  over  to  Susan, 
Frances,  and  Sheldon.    Hopkins  v.  Kent,  851 

8.  When  a  remainder  sliall  be  limited  to  take  effect  on  the  death  of  any  per- 
son without  heirs  or  heirs  of  his  body  or  without  issue,  the  words  "heirs" 
or  "issue"  shall  be  construed  to  mean  heirs  or  issue  living  at  the  death  of 
the  person  named  as  ancestor.    Mallreed  et  al  v.  Clark  et  a/.,  270 

4.  Testator  devises  land  to  his  two  sons  ^th  remainder  over  to  the  children 
of  each  for  the  share  of  the  father.  Htld,  that  there  was  a  contingent 
remainder  at  the  time  of  the  testator's  death.  If  neither  son  had  children 
then  living,  but  that  this  contingent  remainder  became  a  vested  remain- 
der immediately  upon  the  birth  of  a  child  to  either  of  these  sons,  and 
the  coatingent  feature  of  the  remainder  could  not  be  revived  by  the 
possibility  of  other  children  being  born  to  either  of  the  sons.  Anthra- 
cite Siiv.  Bank  v.  Lees,  697 
See  Life  Tenant. 

See  Editorial  Note  on  "  Estates  in  Remainder,"  700 

ESTATES  TAIL. 

A  testator  "  bequeathed"  certain  land  to  his  wife  for  life,  and  by  a  subse- 
quent recital  he  "  l)equeathed"  to  his  granddaughter.  Nancy,  all  the  real 
property  "  that  my  wife  enjoys  during  her  life,  and  at  my  wife's  death 
1 1x;queath  the  same  property  that  she  had  during  her  life  to  Nancy  and 
to  the  heirs  of  her  body  ;  but  if  she  should  die  and  leave  no  child,  then 
the  said  property  shall  be  sold  and  equally  divided  among  my  other 
legatees  and  their  heirs."  IfHd,  that  on  the  death  of  the  widow,  tlie 
granddaughter  took  an  estate  tail,  and  the  other  legatees  and  their  heirs 
mentioned  in  the  will  were  entitled  to  an  executory  estate  in  fee.  It 
was  further  held  that  the  estate  tail  in  Nancy  terminated  upon  her  death, 
and  that  the  estate  of  the  executory  devisees  vested,  on  the  death  of 
Nancy  leaving  no  child  or  children.    Ralston  y,  True^eU,  1 

See  Edlforial  Note  on ''  Doctrine  of  Estates  Tail,"  7 

EVIDENCE. 

1.  The  ia]pro|)er  admissfon  of  evidence  will  not  furnish  grounds  for  a  new 
trial  wlien  it  appears  thsk,t  the  question  propounded,  under  exceptions, 
was  not  answered  by  tlie  witness,  but  was  subsequently  elicted  by  a  re- 
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sponse  to  a  qaestion  to  which  do  objection  was  made.  Nor  is  it  reversl- 
ble  error,  in  an  action  arising  under  a  will,  to  admit  the  testimony  of 
the  testator's  attorney  as  to  certain  conversations  had  with  him  before 
the  relation  of  attorney  and  client  was  formed.  JenningB  et  al.  y.  Stw- 
devant,  159 

3.  The  testimony  of  an  adverse  witness,  together  with  his  answers  given  on 

a  cross-examination,  is  competent  evidence  although  taken  by  deposi- 
tion, and  the  auswers  on  the  cross-examination  may  be  read  at  the  trial. 
Memphis  dh  C.  Packet  Co.  v.  Pikej/,  21S 

8.  It  is  always  admissible  to  show  the  feeling  of  a  witness  towards  the  party 
against  whom  he  testifies  for  the  purpose  of  thereby  affecting  the  credi- 
bility of  his  testimony.    Lamb  v.  Lamb,  67 

4.  Upon  the  trial  of  that  issue,  any  competent  evidence  tending  to  prove 

that,  for  any  reason,  the  instrument  in  contest  is  not  the  valid  will  of 
the  testator,  is  admissible,  and  should  receive  proper  consideration  by 
the  jury,  although  the  specific  ground  of  contest  to  which  the  evidence 
relates  is  not  alleged  in  the  petition.    Dew  v.  Reidf  883 

6.  It  is  error  to  permit  counsel,  in  argnment  to  the  jury,  to  read  from  a 
deposition  taken  in  the  case,  but  not  put  in  evidence.    Id, 

6.  The  presumption  raised  by  the  statute  that  the  omission  by  a  testator  to 

provide  for  a  child  was  not  intentional  may  be  rebutted  by  extrinsic 
evidence,  whether  of  declarations  of  the  testator  or  collateral  facts.  In 
re  Atwood^s  JSHaU,  457 

7.  Where  special  interrogatories  are  submitted  to  a  jury,  and  by  it  answered. 

and  returned  into  court  with  their  general  verdict,  and  received  and 
recorded  therewith  without  objection,  it  is  too  late  afterwards  to  insist 
that  the  court  erred  in  receiving  and  recording  the  special  interroga- 
tories, because  not  signed  by  the  foreman  of  the  jury.  Thompeon  v. 
Thompaonetal.,  Ill' 

8.  Even  where  the  judge's  charge  to  the  jury  is  not  adjusted  to  the  Issues. 

involved,  if  the  verdict  under  all  the  evidence  in  the  case  was  mani- 
festly right,  it  will  not  be  disturbed.    Smith  et  al.  v.  Wileon  etal,,    108 

9.  A  formidable  array  of  authority,  both  in  this  country  and  in  England, 

sustains  the  proposition  that  the  declarations  of  deceased  members  of 
the  family,  made  ante  lUem  motam,  before  there  was  anything  to  throw 
doubt  upon  them,  are  admissible  to  prove  pedigree.  Such  evidence  is, 
in  contemplation  of  law,  original  in  its  character,  and  is  received  upon 
the  ground  of  the  interest  of  the  declarants  in  the  person  from  whom 
the  descent  is  made  out,  and  their  consequent  interest  in  knowing  the 
connections  of  the  family.    In  re  Hurlburfs  Estate,  46& 

;  10.  The  term  "pedigree"  embraces  not  only  descent  and  relationship,  but 
also  the  facts  of  birth,  marriage,  and  death,  and  the  times  when  these 
events  occurred.  Id. 
11.  Non-expert  evidence  is  admissible  to  show  the  mental  condition  of  a 
person  provided  the  witness  is  shown  to  have  had  an  intimate  acquaint- 
ance with  the  deceased.    KoeteUeky  v.  Scherhart,  70 
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12.  For  evidence  necessary  to  establish  title  by  e$ehe(U  see  SamiUon  y. 

Braion,  508 

18.  Where  the  evidence  shows  that  an  allowance  is  in  harmony  with  the 

scale  of  expenditures  existing  before  the  husband's  death,  the  order 

granting  it  will  not  be  disturbed.    In  re  Lvafs  Estafe,  487 

14.  Any  facts  antecedent  to,  or  contemporaneous  with,  a  purchase  of  real 
estate,  or  so  immediately  following  the  purchase  as  to  constitute  a  part 
of  the  same  transaction,  may  be  put  in  evidence  for  the  purpose  of 
refuting  any  presumption  such  facts  may  occasion.  DuvaU  v.  Ihi- 
uOe,  600 

15.  Every  claimant  under  a  will  has  a  right  to  require  that  a  court  of  con- 
struction, in  the  execution  of  its  otfice,  shall,  by  means  of  extrinsic 
evidence,  place  itself  in  the  situation  of  the  testator,  the  meaning  of 
whose  language  it  is  called  upon  to  declare.     WhUcomb  v.  Bodman, 

680 

16.  Extraneous  and  oral  evidence  is  always  admissible  to  show  the  state  and 
extent  of  the  testator's  property  in  order  to  place  the  court  in  the  same 
position  the  testator  occupied  at  the  time  he  made  the  will  under  con- 
sideration.   Id. 

17.  Evidence  that  is  insufficient  to  sustain  a  verdict  will  compel  a  reversal 
of  the  case.     Chx  v.  Teazel,  662 

See  Laches  ;  Latent  Ambtguitt  ;  Pedigree  ;  Prebumftion. 
Hee  Editorial  Note  on  "  Exceptions  to  the  Admission  of  Evi- 
dence," 168 

EXECUTORS  AND  ADMINISTRATORS. 

1.  An  administrator  presenting,  in  support  of  his  final  accounting,  receipts 

of  a  distributee  of  the  estate,  such  distributee  may  oppose  the  allowance 
of  credits  thereon,  on  the  ground  that  the  receipts  were  obtained  by 
fraud,  and  payments  not  made  as  shown  thereby. 

2.  An  administrator  who  has  mingled  the  funds  of  the  estaTe  with  his  own, 

and  used  them  for  his  own  beueflt,  is  chargeable  with  interest  thereon. 
Wegtaver  v.  Carman's  Estate,  425 

8.  The  control  of  a  decedent's  estate  may  be  taken  from  the  executors  and 
vested  in  a  receiver  on  good  cause  shown.  But  the  receiver  has  no 
power  to  convey  aoy  portion  of  the  real  property  coming  to  his  hands 
except  in  conformity  to  provisions  of  the  will.  McCord  v.  White- 
head,  581 

4.  Executors  are  Justified  in  reimbursing  themselves  to  the  extent  of  any 

sum  paid  from  their  personal  funds  in  liquidation  of  the  testator's  debts. 
Bolton  V.  Myers,  428 

5.  Executors  and  admfoistrators  are  personally  liable  for  the  services  of  at- 

torneys employed  by  them,  but  their  contracts  therefor  do  not  bind  the 
estate,  altbough  the  services  are  rendered  for  the  benefit  of  the  estate, 
and  are  such  as  the  ereo  aator  or  administrator  may  properly  pay  for,  and 
receive  credit  foj,  ^j^^  e-^pcndlture,  in  the  settlement  of  his  accounts. 
Thamoiy.  ^oare  ^^ 
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6.  It  is  Dot  witliiD  the  province  of  either  court  to  withhold  the  distribution 

of  assets  legally  in  the  hands  of  the  executor  or  administrator,  but  rather 
to  facilitate  the  distribution  of  such  assets  as  are  reported  found.  In  re 
Com,  527 

7.  Executors  and  administrators  hold  the  property  of  the  deceased  as  direct 

trustees  for  the  persons  entitled  to  it,  and  are  liable  to  account  to  the 
Probate  Court  at  any  time  before  their  final  settlement  or  discharge. 
Eastman  v.  Davis,  189 

8.  An  executor  is  liable  to  surcharge  whenever  he  appears  to  have  acted 

with  duplicity  in  making  a  sale  of  his  decedent's  realty,  and  accepted  a 
lower  price  for  the  property,  when  a  previous  higher  bid  had  been  made 
by  a  resjwnsible  purchaser.    In  re  Meyer's  Estate,  177 

9.  An  assignment  is  void  as  against  public  policy  when  made  by  an  executor 

of  his  compensation  earned  in  defending  the  probate  of  the  will  against 
those  wishing  the  same  vacated.    In  re  King's  Estate,  61S 

10.  Generally,  an  action  to  recover  a  debt  payable  to  a  deceased  intestate 
must  be  brought  by  the  administrator  of  the  estate.    Cox  v.  Tetusel,  66^ 

11.  Such  an  action  can  not  be  maintained  by  the  heirs  at  law,  unless  there 
be  no  demands  against  their  decedent  ancestor,  and  there  has  been  no 
administration,  or  the  administration  has  been  closed.    Id, 

12.  Where  the  right  of  an  administrator  to  apply  to  the  Orphans'  Court  to 
have  the  estate  declared  insolvent  is  expressly  conferred  by  statute,  a 
court  of  superior  equity  jurisdiction  will  not  grant  a  writ  of  injunction 
restraining  the  action  of  the  Orphans'  Court  in  passing  upon  the  merits 
of  the  application.     MeMahon  v.  Weart,  COO 

See  CoMiciBsioNS ;  Pleading  ;  Practice. 

See  Editorial  Note  on  '*  Final  Aeeounting  of  Executors  and 

Admini8trat4>r8,  146 

See  Editorial    Note  on   "Sale  by  Executors  and  Admin- 

istrators,"  179 

EXECUTORY  DEVISE. 

See  Devise  ;  Surcharge. 

EXECUTION. 
A  section  of  the  Illinois  Revised  Statutes  provided  that  when  a  person  shall 
die  after  the  rendition  of  judgment  against  him  is  obtained  in  a  court  of 
record,  execution  may  issue  against  the  real  estate  of  such  person  with- 
out reviving  the  judgment  against  his  heirs  or  legal  representatives,  pro- 
vided that  no  execution  shall  issue  until  after  the  expiration  of  twelve 
months  from  his  death,  nor  shall  any  sale  be  had  on  such  execution  until 
the  person  in  whose  favor  the  judgment  is  sought  to  be  enforced  shall 
give  to  the  executor  or  administrator  at  least  three  months'  notice  of  the 
existence  of  such  judgment  or  decree,  issuing  execution  or  proceeding 
to  sell,  which  notice  shall  be  in  writing,  when  the  parties  required  to  be 
notified  reside  or  may  hi  found  within  the  state,  and  their  place  of  resi- 
dence known.  The  statute  further  provides  for  service  on  non-resident 
defendante  by  publication  of  such  notice  based  upon  an  affidavit  recit- 
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JDg  that  the  persons  intended  to  be  notified  reside  out  of  the  state.  In 
▼lew  of  these  statutory  provisipns,  it  was  held  unnecessary  to  state  the 
time  when  the  execution  will  be  issued,  and  the  mere  fact  that  it  was 
not  issuei  at  the  time  stated  in  the  notice  is  harmless  error.  It  was  fur- 
ther held  that  the  notice  to  non-residents  is  to  be  given  by  the  clerk  of 
the  court,  and  need  not  be  signed  by  the  party  or  parties  in  interest. 
Fiieh  et  al.  y.  Qrayel  al.,  131 

EXECUTION  OF  WILL. 
Under  the  compiled  statutes  of  Nebraska,  an  illiterate  testator  may  volun- 
tarily make  a  cross  mark  and  adopt  it  as  his  signature.     TThompson  v. 
Thompaon  et  aX.^  Ill 

EXECUTORY  DEVISE. 
See  Devisb. 

FOREIGN  ADMINISTRATORS. 

Bee  Damages;  Executob  and  Administratob. 

FORFEITURE. 
A  town  which  has  been  made  the  legal  grantee  of  certain  specified  parcels  of 
land  and  for  such  public  use  as  may  be  necessary,  may  appropriate  any 
portion  of  the  land  to  a  particular  public  use,  and  when  no  longer 
needed  for  that  particular  purpose,  another  and  different  use  may  be 
designated  for  the  same,  and  this  without  incurring  the  danger  of  forfeit- 
ing the  property  because  of  a  failure  to  continue  its  use  in  the  manner 
contemplated  by  the  original  grantor.    NeweU  v.  Town  of  Hancock,    571 

GIFT. 

1.  A  gift  to  a  library,  which  first  mentions  a  limited  and  definite  class  of  bene* 

ficiaries,  but  finally  provides  that  the  library  is  to  be  used  by  the  public 
generally,  creates  a  valid  charitable  trust.  Wardene  and  Vestry  of  St, 
PauVs  Church  v.  Attorney  Oeneral,  808 

2.  When  nephews  and  nieces  take  as  a  class.     Martin  v.  Trustees,  482 
8.  Strictly  speaking,  a  gift  is  not  a  devise,  nor  a  devise  a  gift,  and  property 

which  came  by  descent  could  not  have  come  by  either  gift  or  devise. 
To  give  is  to  transfer  the  ownership  of  property  from  one  person  to 
another  gratuitously,  without  an  equivalent  or  consideration.  A  gift  is 
the  thing  transferred.  Delivery  or  placing  the  donee  in  possession  of 
the  thing  given  is  one  of  the  necessary  elements  of  a  valid  gift.  Eoun- 
tree  v.  Pursel,  689 

4.  The  word  gift  ordinarily  applies  to  personal  property  only,  but  in  its 
larger  significance,  it  applies  to  either  realty  or  personalty.  Bauntree  v. 
Pursel,  639 

0.  Where  a  husband  purchases  real  property,  pays  the  full  consideration  for 
the  same,  and  directs  the  conveyance  to  be  made  in  the  name  of  his 
wife,  the  presumption  of  law  is  that  he  intended  the  payment  as  a  gift 
to  her.  But  this  f» resumption  may  be  entirely  dispelled  by  evidence  to 
the  ettect  thiU.  it  -v^as  their  mutual  intent  that  she  should  take  the  con- 
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▼eyance  in  trust  for  the  benefit  of  her  husband.    Bidtfcrd  ▼.  Bkkford^$ 
Bttate,  658 

See  Adyanobicbnts. 
See  Editorial  Note  on  "  Gifts  and  AdTancoments/'  73S 

GUARDIAN. 
By  statutory  enactment,  before  any  Court  of  Probate  shall  appoint  a  guar- 
dian of  a  minor,  having  a  parent  or  parents,  it  shall  require  personal  no 
tice  to  be  given  such  parent  or  parents,  in  such  manner  as  it  shall  deem 
proper ;  but  if  any  parent  shall  reside  out  of  the  state,  or  the  place  of 
his  residence  be  unknown,  such  notice  shall  be  given  as  the  Court  of 
Probate  may  order.  A  further  section  of  the  same  act  provides  that  if 
a  parent  has  legal  notice  of  application  for  the  appointment  of  a  guar- 
dian, and  objects  to  the  same,  he  must  perfect  his  appeal  within  a 
month.  But  if  he  has  not  received  such  notice,  he  may  appeal  at  any 
time  within  twelve  months.  Held,  that  a  notice  given  by  publication  in 
a  newspaper,  and  by  posting  upon  a  signpost  was  not  sufficient  to  re- 
quire a  non-resident  parent  to  appeal  within  a  month,  there  being  no 
evidence  to  show  that  such  notice  ever  reached  the  i>arent.  Denslaw  v. 
Ounn,  Judge,  131 

HALF-BLOOD  HEIRS. 
See  Descent. 
HOLOGRAPHIC  WILL, 
Where  a  will  relates  only  to  personalty,  and  is  wholly  m  the  handwriting  of 
the  testator,  and  signed  by  him,  no  other  formality  is  required  to  render 
it  valid.    Mclntire  v.  Melntire,  18 

HUSBAND  AND  WIFE. 

See  CoMMUNiTT  Pbofbbtt. 

ILLEGITIMATES. 

See  Babtabdb. 
INJUNCTION. 
Even  as  against  a  wrongdoer,  an  injunction  will  not,  at  the  suit  of  a 
stranger  to  the  title  or  possession,  issue  to  restrain  a  trespass  and  stay 
waste  about  to  be  committed  by  cutting  timber  upon  land  ;  and  one  is 
such  a  stranger  who  neither  claims  the  legal  title  or  the  right  of  posses- 
sion thereunder,  nor  is  in  the  actual  possession  of  the  premises,  or  some 
part  thereof,  by  himself  or  another,  under  such  claim  of  right  as  might 
ripen  into  a  title  by  prescription.    Flanrury  v.  Hightower,  617 

INTENTION. 

See  Construction  op  Wills. 
INTEREST. 

iSMBBquBST  Adyancbmbnt. 
INTERPRETATION  OF  STATUTES. 
It  is  an  universal  rule  of  construction  without  an  exception,  that  in  enacting 
statutes  the  legislature  will  be  presumed  to  have  acted  with  reference  to 
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the  construction  giren  to  former  statutes  couched  in  substantiallj  the 
same  language,  and  that  they  used  the  words  in  that  sense.  Anderson 
V.  BeU,  587 

INTERPRETATION  OF  WILL. 

See  Construction  of  Will. 
INTERROGATORIES. 

^Eyidbncs:  DsroerrioN. 
INTESTATE  SUCCESSION. 

1.  Where  statutory  enactments  provide  that  in  case  an  intestate  die  without 

leaviog  certain  relatives,  the  inheritance,  if  it  came  to  the  intestate  by 
gift,  devise  or  descent  from  the  paternal  line,  shall  go  to  the  next  of  kin 
on  the  paternal  side,  an  intention  is  evidenced  on  the  part  of  the  legisla- 
ture to  include  all  such  property  as  came  to  the  decedent  by  bequest, 
and  that  ancestral  property  of  that  description  should  go  to  the  rela- 
tives on  the  paternal  side,  as  though  the  term  "bequest"  had  been 
grouped  with  the  words,  "gift,  devise,  or  descent."  Bountree  v. 
PurseU,  689 

2.  When  personal  property  has  reached  the  point  where  the  law  undertakes 

to  divide  it  among  the  persons  entitled  to  it,  It  shall  be  divided  in  the 
same  manner  and  into  the  same  parts,  and  to  the  same  persons  that  real 
estate  is  divided  when  it  descends.    BoutUree  v.  Pureel,  689 

See  Dbscbnt. 
INVENTORY. 

1.  The  general  statutes  of  Connecticut  provide  that  every  creditor  of  an 

insolvent  estate  who  shall  not  exhibit  his  claim  to  the  commissioners 
within  the  time  limited,  shall  be  debarred  of  his  claim  against  said 
estate  unless  he  can  show  some  estate  not  embraced  in  the  inventory,  or 
unaccounted  for  by  the  executor,  administrator,  or  tnistee.  And  where 
such  estate  is  discovered  it  is  the  duty  of  the  creditor  to  notify  the 
administrator,  who  shall  at  once  make  an  additional  inventory  thereof. 
FrUbie  v.  Preston,  28 

2.  Under  the  statutory  enactment  above  outlined,  it  was  held  that  to  entitle 

an  administrator  to  recover  newly  discovered  property  belonging  to  the 
estate,  ai^d  to  apply  the  same  in  liquidation  of  an  account  not  presented 
within  the  statutory  time,  the  property  must  first  be  inventoried.  The 
inventory  of  the  administrator  should  include  any  and  all  property  that 
was  fraudulently  conveyed  by  his  intestate,  when  it  clearly  appears  that 
such  property  is  needed  to  satisfy  the  claims  against  the  estate,  and  he 
Is  fully  empowered  to  institute  all  necessary  proceedings  to  secure  the 
pn^rty  for  that  purpose.    Id, 

See  Ejubcdtobs  and  Administbatobs. 

JOINT  WILL. 

See  Mutual  Will. 
JOINTURE. 
If  the  provisions  in  a  will  in  favor  of  the  testator's  wife  are  not  intended  to 
be  a  substitute  for  her  rights  under  an  antenuptial  agreement,  she  is  not. 
Vol.  1—95 
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by  acceptlDg  the  provisioDs  of  the  wiU,  precluded  from  claiming  also 
under  the  agreement.     TqftY,  Tctft,  564 

iSwGlFT. 

8ee  Editorial  Note  on  "  Jointiire  and  Its  Ineldents,"         567 

JUDGMENT. 

1.  A  Judgment  recovered  against  the  executor  or  administrator,  on  a  claim 

for  such  services  must  be  treated  as  a  judgment  against  him  in  his  indi- 
Yidual,  and  not  in  his  representatiye,  capacity ;  and,  to  perfect  an 
appeal  taken  by  him  therefrom,  an  undertaking  for  the  appeal  is  neces- 
nry.     Thomas  y.  Moore,  553 

2.  An  appeal  from  the  judgment  of  a  Justiee  of  the  peace,  by  a  party 

described  in  the  action  as  the  administrator  of  an  estate,  is  not  perfected 
without  an  undertaking  therefor,  as  required  by  section  6584  of  the 
Revised  Statutes,  unless  the  appellant  is  a  party  to  the  judgment  in  his 
fiduciary  capacity,  and  the  appeal  is  in  the  interest  of  the  trust.  Thomas 
▼.  Moore,  558 

See  Pleading  and  Praoticb. 

JURISDICTION  OF  PROBATE  COURTS. 

1.  Whatever  be  the  legislation  concerning  the  powers  and  functions  of  tlie 
Probate  Courts,  and  whatever  be  the  nature  and  extent  of  the  subjects 
committed  to  their  cognizance,  the  original  equitable  jurisdiction  over 
administrations  does  and  must  exist,  except  so  far  and  with  respect  to 
such  particulars  as  it  has  been  abrogated  by  express,  prohibitory,  nega- 
tive language  of  the  statutes,  or  by  necessary  implication  from  affirma- 
tive language  conferring  exclusive  powers  upon  the  probate  tribunals. 
This  equitable  jurisdiction  may  be  dormant,  but,  except  so  far  as  thus 
destroyed  by  statute,  it  must  continue  to  exist,  concurrent  with  that  held 
by  the  Courts  of  Probate,  ready  to  be  exercised  whenever  occasion  may 
require  or  render  expedient  Domesiie  and  Foreign  Mis,  Soe.  el  al.  v. 
MeUteial,,'  84 

d.  The  power  of  thd  Orphans'  Court  over  proceedings  of  an  executor  or  ad- 
ministrator to  sell  lands  of  a  decedent  for  the  payment  of  debts  can  not 
be  doubted.  Nor  will  the  time  ever  come  when  that  court  will  be 
powerless  to  spur  the  indolent  officer  or  to  control  the  reckless  and  arbi- 
trary one.    In  re  Smith's  Estate,  125 

8.  A  court  of  superior  jurisdiction  will  never  assume  that  a  court  of  inferior 
jurisdiction  has  in  contemplation  the  issuance  of  an  order  which  is  not 
within  the  scope  of  its  power  to  issue.  If,  however,  such  an  order 
should  be  issued,  the  remedy  is  by  appeal.    McMahon  v.  Weart,       610 

4.  Where  the  right  of  an  administrator  to  apply  to  the  Orphans'  Court  to 
have  the  estate  declared  insolvent  is  expressly  conferred  by  statute,  a 
court  of  superior  equity  jurisdiction  will  not  grant  a  writ  of  injunction 
restraining  the  action  of  the  Orphans'  Court  in  passing  upon  the  merits 
of  the  application.    Id. 

6.  Probate  Courts  may  exercise  jurisdiction  over  trusts  in  real  property  aris- 
ing or  resulting  by  implication  of  law  to  the  extent  of  empowering  an 
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executor  or  administrator  to  execute  conveyanoeB  of  all  or  any  portion 

of  the  flame.    BUkford  ▼.  Biekfard^g  Brtate,  658 

See  Editorial  Note  on  "Jarlsdletlon  of  Probate  Goarts/'   100 

LAOHES. 
The  gross  laches  of  a  party  will  not  be  excused  in  a  case  to  set  aside  a  pro- 
bate of  a  will,  when  it  abundantly  appears,  from  the  evidence  in  the 
case,  that  one  of  the  devisees  under  a  will  resided  in  the  immediate 
vicinity  of  several  other  devisees,  and  was  in  the  habit  of  frequently 
visiting  them,  and  that  on  the  occasion  of  such  visits  the  testamentary 
dispositions  of  the  deceased,  who  was  the  father  of  the  plaintiff,  were 
the  subject  of  long  discussions.     Corby  v.  TrombUy  et  al,^  278 

IiATBNT  AMBIGUITY. 
While  the  general  rule  is  that  the  intention  of  the  testator  is  to  be  gathered 
from  an  inspection  and  consideration  of  the  will,  and  from  no  other 
source,  yet,  in  case  of  latent  ambiguity,  courts  do  and  must  listen  to  ex- 
trinsic evidence,  not  for  the  purpose  of  contrddicting  or  adding  to  the 
terms  of  the  will,  but  for  the  purpose  of  determining  the  existence  or 
non-existence  of  latent  ambiguity,  and  to  enable  the  court  to  loolc  upon 
the  will  in  the  light  of  the  facts  and  circumstances  surrounding  the  tes- 
tator at  the  time  the  will  was  made,  whereby  to  determine  the  intention 
of  the  testator.     Whiieamh  v.  Rodman,  680 

See  EviDBNCB. 
See  Editorial  Note  on  "Latent  Ambigaity,"  685 

LEGACY. 

1.  Where,  by  the  recitals  of  a  will,  a  daughter  is  given  a  pecuniary  l^;acy, 

and  the  son  receives  a  devise  of  certain  real  estate,  and  is  also  made  the 
residuary  legatee  of  the  balance  of  the  testator's  property,  the  legacy  to 
the  daughter  will  not  be  regarded  as  a  specific  charge  on  the  realty  de- 
vised to  the  son.    In  r§  Fieeffs  EkUUe,  690 

2.  A  legatee  can  not  recover  possession  of  his  legacy  against  the  consent  of 

the  executor,  where  such  legacy  is  specific  personal  property,  the  pos- 
session of  which  is  legally  Invested  in  the  executor  as  part  of  the  assets 
of  the  estate.     Jenning$  €t  al.  v.  Siurdewnt,  159 

8.  A  legacy  draws  simple  interest  at  the  rate  of  six  per  cent,  per  annum,  be- 
ginning one  year  from  the  testator's  death.    BwrOeti,  FiBtitianer,       440 
See  BsquBST. 
LIFE  ESTATE. 

See  Estates  fob  Lifb. 
LIFE  TENANT. 

SeeLiFii  Estate. 
LIMITATION. 

See  Statute  of  Limitation. 

MARRIAGE  (CONDITIONS  AS  TO). 
It  is  entirely  competent  for  a  testator  to  provide  that  his  estate  shall  be  en- 
Joyed  by  his  widow  only  for  the  time  that  she  remains  such  widow,  and 
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that  in  the  event  of  her  marriage  she  shall  forfeit  all^interest  in  his  prop- 
erty. Such  provisions  are  not  in  restraint  of  marriage  and  are  valid. 
ffarlaeher  v.  Br  afford,  504 

See  Editorial  Note  on ''  Conditions  in  Restraint  of  Mar- 
riage," ^96 
MARRIED  WOMEN. 
It  is  entirely  competent  for  a  married  woman  to  create  by  testamentary  dis- 
position a  valid  spendthrift  trust  in  favor  of  her  husband.     Wanner  v. 
Snyder,  54 
MORTGAGE. 
An  executrix  having  full  power  to  sell  or  mortgage  real  property  for  the 
benefit  of  the  estate  she  represents,  does  not  become  personally  liable  to 
pay  an  incumbrance  merely  because  she  neglected  to  add  her  official 
title  on  signing  the  bond,  when  it  appears,  from  uncontradicted  evidence 
in  the  case  that  every  dollar  of  the  money  raised  by  the  mortgage  given 
was  used  to  pay  incumbrances  upon  the  estate.  Boarty  v.  McDermoU,  64 
See  ExBCUTORS  and  Administrators. 
MUTUAL  WILLS. 

1.  A  joint  will  which  provides  in  terms  that  it  is  not  to  be  offered  for  pro- 

bate until  after  the  death  of  both  of  the  testators,  offends  by  such  pro- 
vision the  declared  policy  of  a  law  that  requires  every  will  to  be 
propounded  for  probate  as  soon  as  may  be  after  the  testator's  death. 

2.  A  will  strictly  mutual  is,  in  legal  effect,  nothing  but  the  Individual  will 

of  that  one  of  the  testators  who  may  die  first.    State  Bank  v.  Bliee,  57^ 

OLOGRAPHIC  WILL. 

See  HoLOORAPHic  Will. 

PARTIES. 

See  Pleading  and  Practicb. 
PARTNERSHIP. 
A  receiver  appointed  to  wind  up  a  partnership  estate  has  no  control  over  the 
property  of  the  surviving  partner.    His  functions  concern  solely  the 
partnership  assets.    Adams  v.  Hannah,  800 

See  Editorial  Note  on  '*  Gontinnanee  of  BnAinesa  by  SorTlT- 
ing  Partners,"  725 

PAROL  EVIDENCE. 

See  EviDBNCB. 
PEDIGREE. 

See  EviDBNCB. 
PERPETUITIES. 
1.  A  private  perpetual  trust  is  one  that  can  not  be  carried  into  effect. 
Hence,  a  testator  who  directed  a  certain  iu>me6tead  to  be  conveyed  in 
fee  to  his  nephew,  and  gave  to  said  executors  a  certain  money  fund  to 
be  held  by  them  in  trust,  and  the  income  arising  from  the  same  to  be 
exclusively  used  in  keeping  the  said  homestead  in  repair,  is  void  as  of- 
fending the  statute  agiainst  perpetuities.    Barrett,  Pttitioner,  i40 
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2.  The  limits  of  an  accumulation  fur  the  benefit  of  a  charity  are  subject  to 
the  order  of  a  court  of  equity,  and  to  justify  such  equitable  interfer- 
ence the  accumulation  should  be  unreasonable,  unnecessary,  and  to  the 
public  injury.     Wardens,  ete,,  y.  Atty.  Oen.,  308 

See  AoCUMfTLATION. 

See  Editorial  Note  on  ''  Nature  and  Seope  of  the  Doctrine  of 
Perpetoities/'  451 

PERSONAL  PROPERTY. 

1.  Personal  property  like  real  estate,  in  order  to  retain  its  ancestral  charac- 

ter, must  remain  and  descend  in  specie.  It  must  be  the  same  thing  that 
came  from  the  ancestor ;  the  same  parcel  of  real  estate  ;  the  same  arti- 
cle of  personal  property.  If  real  estate  which  descends  to  the  heir  be 
exchanged  for  other  real  estate  or  sold,  and  the  proceeds  invested  iu 
other  real  estate,  the  newly  acquired  realty  loses  its  ancestral  quality, 
and  the  same  rule  applies  with  equal,  if  not  greater  force,  to  personal 
property.    JRountree  v.  Pureel,  689 

2.  Where  a  will  relates  only  to  personalty,  and  is  wholly  in  the  handwriting 

of  the  testator,  and  signed  by  him,  no  other  formality  is  required  to  ren- 
der it  valid.    McLxtire  v.  Mclntire,  13 
See  Ancestral  Property. 
PLEADING  AND  PRACTICE. 

1.  A  re-hearing  of  a  case  on  appeal  suspends  the  former  opinion  rendered, 

and  unless  that  opinion  is  finally  adopted  by  the  court,  it  is  entirely  in- 
operative.   In  re  PeeVs  Estate,  690 

2.  A  complaint  based  upon  fraudulent  representations  must  aver  that  the 

party  complaining  relied  upon  the  same.  One  who  cliarges  fraud  must 
plead  all  the  facts  constituting  the  same,  for  as  the  presumption  is  in 
favor  of  fair  dealing,  nothing  is  to  be  taken  by  intendment  or  inference. 
Burden  et  aX.  v.  Burden,  170 

8.  While  the  appropriate  remedy  for  the  contest  of  a  will  is  now  by  civil  ac- 
tion, the  rules  of  pleading  and  procedure  under  the  Code,  when  incon- 
sistent with  special  statutory  provisions  relating  to  such  contests,  are 
inapplicable,  and  the  action  must  be  conducted  in  conformity  with  such 
special  provisions.     Dew  v.  Beid,  383 

4.  The  issue  to  be  made  up  and  tried  in  such  actions,  having  been  prescribed 

by  statute,  can  not  be  varied  or  restricted  by  averments  in  the  plead- 
ings, but  must  be  the  same,  whether  made  up  by  the  pleadings,  or  by 
an  order  on  the  journal  of  the  court,  viz.:  •*  whether  the  writing  pro- 
duced is  the  last  will  or  codicil  of  the  testator  or  not.    Id, 

5.  Error  in  the  trial   court  in  refusing  a  jury  trial  should  be  alleged  as  one 

of  the  grounds  for  the  motion  for  a  new  trial,  in  order  that  the  court  be- 
low may  have  nn  opportunity  to  correct  its  error.  Otherwise  the  alle- 
gation of  error  is  unavailing  on  appeal.    Harlaeher  v.  Brafford,         504 

6.  A  proceeding  bjr  <^ne  for  tbe construction  of  a  will  with  prayer  for  a  decree 

that  the  executor   5©  inatructed  to  sell  the  testator's  real  estate  should 
he  bfs  bin  in  e^^xiity  ftnd  not  by  a  petition.   SmaUey  v.  Smalley,        855 
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7.  Tbe  proceeding^  of  a  Probate  Court  arc  uot  jeopardized  or  vitiated  from 

the  mere  fact  that  a  party  not  strictly  in  interest  has  been  joined  with 
parties  who  are  interested  in  an  application  to  the  court  for  an  account- 
ing from  the.  executor  or  administrator.    Eastman  v.  Davis,  1S9 
See  Bill  in  Equity  ;  Charoe  to  the  Jukt  ;  Damaobb  ;  Execu- 
tion ;  Guardian  ;  Judgment  ;  Sale. 

POWER  TO  MAKE  A  WILL. 

See  Testamentary  Capacity. 

POWERS. 

1.  A  devise  to  the  heirs  at  law  of  a  testatrix  of  such  portion  of  her  real  prop- 

erty as  shall  remain  at  the  death  of  her  husband  to  whom  she  has  given 
a  life  estate  coupled  witu  a  power  of  sale  is  valid.   Rowley  v.  Sanju,  837 

2.  A  power  to  sell  testator's  realty  depends  upon  the  exact  wording  of  the 

instrument  creating  the  power,  and  can  only  be  implied  where  the  lan- 
guage used  admits  of  no  other  construction.     SmaUey  v.  SmaUey,      855 

8.  It  is  entirely  competent  for  executors  a?ting  under  a  general  power  con- 

tained in  the  recitals  of  the  will  under  which  they  hold  their  appoint- 
ment, to  sell  the  real  estate  formerly  belonging  to  the  testator,  and 
apply  the  avails  thereof  in  payment  of  the  testator's  debts.  Bolton  v. 
Myers,  428 

4.  A  sale  of  real  estate  under  a  power  vested  in  the  husband  will  be  con- 
strued as  an  election  upon  his  part  to  take  under  the  terms  of  the  will, 
Eowley  v.  Sanns,  887 

PRESUMPTION. 

1.  That  words  used  in  will  have  their  full  legal  signification.    It  is  only 

where  an  intention  to  the  contrary  clearly  appears  that  a  modified  mean- 
ing of  such  words  is  tolerated.    lieUston  v.  TVttesdeU,  1 

2.  Where  it  appears  that  a  claim  against  the  estate  of  the  decedent  was  not 

filed  either  with  the  clerk  of  the  Probate  Court  or  with  the  administra- 
tor until  after  it  was  barred  by  the  statute  of  limitations,  the  presump- 
tion is  uot  indulged  that  the  claim  was  allowed,  or  parsed,  by  the 
Probate  Court  unless  such  fact  clearly  appears  from  the  record.  Janes 
Y.^Brunstoiek,  76 

8.  The  presumption  raised  by  the  statute  that  the  omission  by  a  testator  to 
provide  for  a  child  was  not  intentional  may  be  rebutted  by  extrinsic 
evidence,  whether  of  declarations  of  the  testator  or  collateral  facts.  In 
re  AtfModCs  Estate,  457 

4.  The  law  will  indulge  the  presumption  that  when  a  person  makes  and 

ptiblishes  a  will,  he  intends  to  dispose  of  his  whole  estate  unless  there  is 
some  satisfactory  evidence  to  the  contrary.     Whitcomb  v.  Rodman,  680 

5.  The  court  will  hidulge  the  presumption  that  a  testator  intended  by  his 

will  to  dispose  of  his  entire  property,  and  in  furtherance  of  this  presump- 
tion, resort  will  be  had  to  the  circumstances  surrounding  tbe  entire 
transaction.    Smith  v.  Greene,  5W 

See  Evidence. 
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fiee  JtrRisDiCTioN  of  Probatb  CotTR'ro. 

puBuc  poucy. 

An  aseignmem  U  void  as  against  public  policy  Tvhen  made  by  an  executor 
of  his  compensation  earned  in  defending  the  probate  of  the  will  against 
those  wishing  the  same  vacated.    In  re  Ki7ig*9  Estate^  618 

PUBLICATION  OP  WILL. 
See  Codicil. 

RECEIVERS. 
A  receiver  appointed  to  wind  up  a  partnership  estate  nas  no  control  over  the 
property  of  the  surviving  partner.     His  functions  concern  solely  the 
partnership  assets.     AdofM  v.  Hannah,  800 

REMAINDERS. 

jtjee  Estates  in  Rbmaxndsb. 
REPUBLICATION. 

See  Codicil. 
REVOCATION. 
A  revocation  is  not  established  under  the  Revised  Statutes  of  Indiana,  which 
provide  that  a  conveyance  made  by  a  testator  by  which  his  interest  in 
property  previously  devised  is  altered  but  not  wholly  divested,  shall  not 
be  deemed  a  revocation  of  such  devise  if  the  evidence  merely  shows  an 
intention  of  the  testator  to  malse  certain  conveyances  and  then  destroy 
his  will.  The  intention  must  be  supplemented  by  some  act  that  will 
effect  a  revocation,  such  as.  the  destruction  of  the  document,  or  the  ex- 
ecution of  a  subsequent  will  with  all  the  statutory  requirements.  JM" 
shatD  et  al.  v.  GkHwood  etcU,,  185 

See  Devise. 
RULE  IN  SHELLEY'S  CASE. 
A  devise  creating  a  beneficial  interest  for  life,  with  power  Id  the  devisee  to 
direct  an  uUimate  disposition  of  the  property  after  his  death,  and  in  de- 
fault of  such  testamentary  disposition,  then  over  to  the  heirs  at  law  of 
the  devisee,  is  valid,  and  this  validity  Is  not  impaired  by  the  fact  that 
the  management  of  the  property  is  subject  to  the  discretion  of  a  trustee. 
Such  a  state  of  facts  calls  for  the  application  of  the  rule  in  Shelley's 
case,  and  carries  an  equitable  fee  in  the  estate  held  by  the  trustee.  Chw- 
ing  V.  JDo4ge,  409 

See  Editorial  Note  on  "  Rule  In  Shelley's  Case,"  410 

RULES  OP  COURT. 
It  is  entirely  competent  for  the  judges  to  amend  a  rule  of  court,  especially 
when  their  object  is  to  make  such  rule  conform  with  some  particular 
statutory  pro v-isiqn.    SnipCjfjir.  Parker  et  al.,  166 

€ALE. 
In  the  absence  of  wlhj  pressing'  necessity  for  the  sale  of  property  to  pay  debts, 
it  BppeariBg  12^.^1 1}^^  personalty  is  by  no  means  exhausted,  the  Probate 
Court  should      not  direct  the  sale  of  certain  real  estate  upon  which  the 
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testator  by  a  codicil  to  his  will  charged  the  payment  of  his  debts,  when 
there  is  an  action  pending  to  test  the  validity  of  the  codicil.  In  re 
Smith's  BUate,  125 

SPECIAL  ADMINISTRATOR. 
No  power  is  vested  in  a  special  administrator  to  enter  into  an  agreed  case 
with  the  widow  of  the  deceased  regarding  the  disposition  of  life  insur- 
ance moneys  coming  to  his  hands  as  special  administrator.  Nor  has  he 
authority  to  pay  claims,  or  make  distribution  of  the  funds ;  he  is  not 
even  required  to  file  an  inventory  ;  but  his  authority  is  simply  to  le- 
oeive  and  collect  debts  due  the  estate,  and  preserve  the  property  com- 
mitted to  his  charge  pending  the  appointment  of  an  administrator. 
IbmHmonY.  WHght,  468 

SPENDTHRIFT  TRUSTS. 
It  is  entirely  competent  for  a  married  woman  to  create  by  testamentaay  dis- 
position a  valid  spenthrif t  trust  in  favor  of  her  husband.     Wanner  v. 
Sfiyder,  54 

STATUTE  OF  LIMITATION. 
A  short  statute  of  limitations  which  requires  that  all  demands  against  the  es- 
tates of  decedents  shall  be  exhibited  within  two  years  from  the  granting 
of  letters,  testamentary  or  of  administration,  and  providing  that  where 
such  claims  are  not  exhibited  within  the  period  above  named,  they  shall 
be  forever  barred,  does  not  preclude  a  party  holding  a  promissory  note 
secured  by  a  deed  of  trust  from  resorting  to  his  concurrent  remedy  of 
foreclosure  or  sale  under  the  power  conferred  by  such  deed.  Kittredge 
V.  NUhoUs,  560 

2.  Where  it  appears  that  a  claim  against  the  estate  of  the  decedent  was  not 
filed  with  the  clerk  of  the  Probate  Court  or  with  the  administrator  until 
after  it  was  barred  by  the  statute  of  limitations,  the  presumption  is  not 
indulged  that  tlie  claim  was  allowed,  or  passed,  by  the  Probate  Court 
unless  such  fact  clearly  appears  from  the  record.  Janes  v.  Brnnsmek,  76 
8.  The  New  York  Code  of  Civil  Procedure,  section  1822,  requires  that  ac- 
tions on  claims  against  decedents  shall  be  brought  within  six  months 
after  the  payment  of  the  said  claim  has  been  refused  by  the  eicecutor  or 
administrator.  Under  this  statutory  provision  it  was  held  that  one  who 
presented  a  claim  against  an  estate  arising  out  of  the  decedent's  fraud  in 
selling  a  worthless  stock  certificate  must  regard  himself  as  bound  to 
commence  bis  action  within  six  months  after  such  rejection  of  the 
claim.     Tittts  v.  Poole  ei  al. ,  162 

4.  A  period  of  limitation  will  not  commence  to  run  against  an  executor  or 
administrator  until  his  fiduciary  relations  to  the  estate  are  wholly  termi- 
nated or  repudiated.  Nor  is  the  settlement  of  an  estate  on  what  pur- 
ports to  be  a  final  account  necessarily  a  termination  of  the  trust.  East- 
man V.  Davis,  IBd"' 
SUCCESSION  TAXES. 
The  provisions  of  the  collateral  inheritance  tax  are  sufllciently  broad  to 
cover  stocks  of  a  local  corporation  kept  in  the  domicil  of  a  non- 
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resident  owner,  but  tlie  boncU  of  a  local  corporation  are  not  within  its 
proviaionB,  and  this  rule  applies  although  the  deceased  was  a  non-  . 
resident.    In  re  Bromon,  185 

In  re  Whiting'e  Estate.  206 

See  Editorial  Note  on  "  SnoeeiMlon  Taxea/'  212 

SURCHARGE. 
An  executor  is  liable  to  surcharge  whenever  he  appears  to  have  acted  with 
duplicity  in  making  a  sale  of  his  decedent's  realty,  and  accepted  a 
lower  price  for  the  property,  when  a  previous  higher  bid  had  been 
made  by  a  responsible  purchaser.    In  re  Meyer^s  B$UtU,  177 

See  Executors  and  Adminibtratobb. 

TAXES. 

It  is  an  universal  rule  that  taxes  assessed  during  the  lifetime  of  the  testator 
are  payable  out  of  his  estate.     Woolen  v.  Mmue,  277 

See  Succession  Taxes. 
TESTAMENTARY  CAPACITY. 

1.  Inebriety,  though  lone  continued,  and  resulting  occasionally  in  tempo- 

rary insanity,  does  not  require  proof  of  lucid  intervals,  to  give  validity 
to  the  acts  of  the  drunkard,  as  is  required  where  general  insanity  is 
proved.  Consequently,  where  habitual  intoxication  is  shown,  there 
will  be  no  presumption  that  incapacitating  drunkenness  existed  at  the 
time  of  making  the  will.    Koegel  v.  Egner,  891 

2.  Attempts  at  suicide  do  not  conclusively  establish  a  want  of  testamentary 

capacity.    Koegel  v.  Egner,  891 

8.  Testamentary  capacity  is  shown  where  it  appears  that  the  testator  had 
sufScient  mental  power  to  comprehend  the  property  subject  to  bastowal 
— ^the  natural  objects  of  his  bounty — the  respective  deserts  of  the  bene- 
ficiaries, and  to  direct  and  execute  a  testament  bestowing  sucli 
property  without  influence  from  the  hallucinations  of  his  mental  state. 
Taungv.  Miller,  874 

4.  A  monomaniac  is  not  necessarily  incapacitated  from  executing  a  valid 
will.    Id. 

See  Editorial  Note  on  "  Testamentary  Capacity  as  affected  by 
Monomania,"  877 

TITLE  BY  DESCENT. 
See  Descent. 
TITLE  BY  ESCHEAT. 
Upon  proceedings  under  the  statute  of  Texas  of  March  20,  1848,  ch.  145,  for 
escheat  of  land  of  a  person  who  is  dead,  in  which  the  petition  describes 
the  land,  gives  bis  name,  and  alleges  that  he  died  intestate,  and  without 
heirs,  that  no  letters  of  administration  upon  his  estate  have  been  granted, 
that  there  is  no  tenant  or  {>erson  in  actual  or  constructive  possession  of 
the  land,  nor  any  person  known  to  the  petitioner  claiming  an  estate 
therein,  and  that  the  land  has  escheated  to  the  state  of  Texas,  and  an 
order  of  notice  to  all  persons  interested  in  the  estate  has  been  published* 
Vol.  1—96 
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as  required  by  the  statute ;  and  after  a  hearing  of  all  who  appear  and 
plead,  judgment  is  entered  describing  the  land,  and  declaring  that  it  has 
escheated  to  the  state  ;  the  Judgment  is  conclusive  evidence  of  the  state's 
title  in  the  land.    Hamilton  v.  Brawn,  506 

See  Editorial  Note  on  "Title  by  Escheat/'  625 

TITLE  BY  PRESCRIPTION. 
Whether  or  not  the  cultivation  of ^  turpentine  farm  upon  a  tract  of  land  is 
such  an  occupancy  as  may  be  the  basis  of  a  prescriptive  title  to  the  land 
itself  is  a  question  of  fact,  dependent  upon  the  character  of  the  posses- 
sion, the  extent  of  the  visible  signs  of  occupancy,  and  its  continuance ; 
and  a  charge  is  not  erroneous  which  submits  such  question  for  the  con- 
sideration of  a  jury.  Flannery  v.  HighUnoer,  617 
See  Editorial  Note  on  "  Title  by  Preseriptlon/'  688 

TRESPASS. 

See  Injunction. 
TRUSTS. 

1.  Probate  Courts  may  exercise  jurisdiction  over  trusts  in  real  property 
arising  or  resulting  by  implication  of  law  to  the  extent  of  empowering 
an  executor  or  administrator  to  execute  conveyances  of  all  or  any  por- 
tion of  the  same.    Biekford  v.  Biekf&rd'i  Betaie,  668 

d.  All  trusts  in  real  property  not  created  by  some  instrument  in  writing  arise 
or  result  by  implication  of  law.    Id, 

8.  Where  a  husband  purchases  real  property,  pays  the  full  consideration  for 
the  same,  and  directs  the  conveyance  to  be  made  in  the  name  of  his  wife, 
the  presumption  of  law  is  that  he  intended  the  payment  as  a  gift  to  her. 
But  this  presumption  may  be  entirely  dispelled  by  evidence  to  the  effect 
that  it  was  their  mutual  intent  that  she  should  take  the  conveyance  in 
trust  for  the  benefit  of  her  husband.    Id, 

4.  On  a  bill  in  equity  for  instructions  as  to  the  interpretation  of  a  deed  of 
trust,  questions  will  not  be  considered  if  enough  does  not  appear  in  the 
bill  to  enable  the  court  to  pass  upon  them.  Wardern  and  Vestry  of  8t, 
PauVe  Church  v.  Attorney  General,  808 

m.  While  the  effect  of  a  deed  can  not  alter  a  charitable  trust  created  by  the 
grantor  by  another  deed  executed  more  than  thirty  years  before,  yet  if 
the  intention  is  clear  it  may  operate  as  a  release  as  to  matters  of  account 
prior  to  its  date,  and  from  the  obligation  voluntarily  entered  into  by  the 
trustees,  in  their  discretion,  by  a  former  deed,  to  expend  a  certain  part 
of  the  income  of  the  original  fund  for  the  purchase  of  books  for  a 
library;  and,  released  from  such  obligation,  the  trustees  are  free  to  apply 
the  income  to  objects  of  charity,  in  their  discretion,  according  to  the 
original  deed  of  trust.    Id, 

6.  One  holding  moneys  in  trust,  who  makes  use  of  them  for  his  own  pur- 

poses, or  suffers  them  to  remain  idle  when  they  should  be  invested,  will 
be  charged  interest  upon  them,  or  held  accountable  for  the  profits  made 
from  their  use.    Fluck  et  al.  v.  Lake,  285 

7.  A  gift  of  property,  real  or  personal,  in  trust  for  public  park  purposes  is 
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valid.    Also  a  bequest  to  testator's  ezecaton  of  a  certain  sam  of  money, 

the  income  of  which  is  allowed  to  accumulate  indefinitely  and  finally 

used  in  erecting  a  village  chapel,  will  be  upheld  as  a  valid  charitable 

trust.    BartUit,  Petitioner,  440 

See  Editorial  Note  on  "Duty  of  Trustees  as  to  Invest- 

ments,'  481 

See  Editorial  Note  on  "  Bales  Relating  to  Implied  Trosts/' 

661 

USE  AND  OCCUI'ATION. 

1.  A  widow  living  in  the  home  formerly  occupied  by  herself  and  husband, 

and  in  which  she  still  has  a  dower  interest  on  the  payment  of  which  her 
minor  children  will  become  the  owners  of  the  fee,  is  not  liable  to  those 
children  for  the  rental  value  of  the  premises  in  the  absence  of  any  agree- 
ment on  her  part,  and  where  it  further  appears  that  her  occupancy  was 
with  the  consent  of  her  children's  guardian. 

2.  An  action  for  use  and  occupation  can  not  be  maintained  by  minor  chU- 

dren  against  their  widowed  mother  for  rent  of  premises  belonging  to  the 
children,  and  in  which  they  live  with  their  mother  who  was  to  provide 
a  home  for  them,  and  pay  one-third  of  the  taxes  and  repairs.  Such  an 
action  can  only  be  sustained  upon  an  express  or  implied  agreement  to 
pay  rent.    Lcmb  v.  Lamb,  67 

USES  AND  TRUSTS. 

iSM  Trusts. 
UNDUE  INFLUENCE. 
A  will  drawn  by  the  partner  of  one  habitually  intoxicated  under  which  the 
partner  secured  substantial  benefits  will  be  regarded  with  great  suspic- 
ion, and  the  courts  will  inquire  into  the  circumstances  under  which  it 
was  drawn,  with  a  view  to  ascertain  whether  or  not  the  instrument  was 
the  product  of  fraud  or  undue  influence.    Koegtl  v.  Egner,  891 

See  Editorial  Note  on  '*Undae  Influence,"  117 

VERDICT. 

1.  A  special  verdict  will  be  sustained  which  is  founded  upon  evidence  that 

satisfactorily  shows  that  the  plaintiff  in  the  action  rendered  valuable  do- 
mestic services  to  one  who  for  several  years  preceding  her  death  was  in 
feeble  health;  that  the  services  were  rendered  at  the  request  of  the  dece- 
dent, and  on  her  promise  to  pay  therefor;  that  payment  had  not  been 
made  for  the  same  or  any  part  thereof;  and  that  the  claim  had  been  duly 
presented  to  the  administrator.     Wetzd  v.  KeUar,  705 

2.  A  verdict  which  awards  the  sum  of  $666  for  services  rendered  in  car- 

ing for  the  house  and  person  of  the  decedent  will  not  be  set  aside  as 
excessive,  when  It  appears  that  such  services  were  rendered  for  a  con- 
tinuous period  of  five  years,  and  that  the  decedent  was  afflicted  with  a 
loathsome  disease,  that  required  much  personal  attention.  Id. 
Z.  A  verdict  for  $5,000  will  not  be  disturbed  as  grossly  excessive,  or  as  con- 
stituting ground  for  a  new  trial,  when  it  appears  that  it  was  rendered  In 
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an  action  brought  by  a  foreign  admlnfstmtor  for  occasioning  the  intes- 
tate's death.    MemphU  db  0.  Packet  Ch.  v.  FHkey,  218 

4.  Even  where  the  judge's  charge  to  the  jury  is  not  adjusted  to  the  Issues  in- 

volved, if  the  Verdict  under  all  the  evidence  in  the  case  was  manifestly 
right,  it  will  not  be  disturbed.    Smith  et  al,  v.  Wilson  etal.,  i08 

5.  If  the  verdict  of  the  jury  Is  unsupported  by  the  evidence,  it  will  be  set 

aside.     Oox  v.  Yeasel,  663 

See  Editorial  Note  on  *'  Excessive  Damages,"  708 

WASTE. 

See  Injunctioh. 

WILL. 

1.  If  the  provisions  in  a  win  in  favor  of  the  testator's  wife  are  not  Intended 

to  be  a  substitute  for  her  rights  under  an  antenuptial  agreement,  she  la 
not,  by  accepting  the  provisions  of  the  will,  precluded  from  claiming 
also  under  the  agreement.     Taft  v.  Taft,  664 

2.  Where  the  testatrix  acquired  certain  real  estate  after  the  making  of  her 

will,  and  no  codicil  of  the  same  made  any  disposition  of  the  property,  it 
was  held  that  as  to  the  realty  so  acquired,  she  must  be  deemed  to  have 
died  intestate.    Beddl  v.  Fradenburgh,  297 

8.  The  law  will  indulge  the  presumption  that  when  a  person  makes  and. 
publishes  a  will,  he  intends  to  dispose  of  his  whole  estate  unless  there 
is  some  satisfactory  evidence  to  the  contrary.   WhiUsomb'y.  Bod/nan,  680 

4.  Where  a  will  bequeaths  property  of  the  testator  to  a  legatee,  coupled 
with  a  bequest  of  other  property  to  another,  such  legatee,  in  setting  np 
any  right  or  claim  of  his  own  to  such  other  property,  surrenders  all 
interest  in  the  property  so  bequeathed  to  him.   Appeal  of  Whiting.    670 

6.  Equity  will  enforce  an  agreement  made  by  a  wife  to  make  a  will  in  her 

husband's  favor,  where  that  agreement  is  followed  by  acts  on  the  pait 
of  the  husband  which  necessitate  a  large  disbursement  of  money  in  pay- 
ment of  improvements  made  upon  real  estate  w  hich  the  husband  had 
caused  to  be  conveyed  to  the  wife  upon  the  faith  of  the  agreement. 

6.  Such  an  agreement  is  in  no  wise  impaired  by  the  fact  that  it  is  not  evi- 

denced in  writing. 

7.  Where,  in  pursuance  of  such  an  agreement,  the  wife  executes  a  will  in 

the  husband's  favor,  which  is  the  inducement  to  the  latter  for  making 
the  expenditures  above  set  forth,  a  subsequent  revocation  of  the  will, 
and  repudiation  of  the  promise  will  be  sufficient  to  constrain  a  court  of 
equity  to  fasten  up^n  the  property,  so  received  by  the  wife,  a  resulting 
truA  in  favor  of  the  husband,  and  such  trust  may  be  decreed  during 
the  lifetime  of  the  wife.    Duvale  v.  DutcUe,  600 

8.  To  set  aside  the  probate  of  a  will  it  is  not  necessary  that  the  party  in- 

stituting the  action  should  be  an  heir  of  the  deceased.  Kotteleeky  v. 
Seherhart,  70 

See  Codicil  ;   Construction  of  Will  ;  Dbvisb  ;   Holoobaphig 
Will  ;  Revocation  ;  Testamentary  Capacity. 
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WITNESSES. 

1.  Impeaching  testimony  is  competent  that  tends  to  show  that  a  witness 
has  made  statements  out  of  court  expressly  contradicting  the  evidence 
he  has  given  in  court,  provided  such  testimony  relates  to  a  material 
issue  in  the  case.  But  where  a  witness  does  not  testify  to  anything  pre- 
judicial to  the  party  calling  him  there  can  be  no  object  in  impeaching 
him.  And  the  mere  fact  that  a  witness  fails  to  testify  to  such  facts  as 
he  is  called  to  prove  is  not  proper  ground  for  impeachment.  Such  tes- 
timony, though  not  beneficial,  is  not  prejudiciaL    Blotch  v.  Parry,    36 

8.  It  is  always  admissible  to  show  the  feeling  of  a  witness  towards  the  party 
against  whom  he  testifies  for  the  purpose  of  thereby  affecting  the  credi- 


bility  of  his  testimony.    Lamb  v.  Lamb^ 

67 

See  Editorial  Note  on  '*Impeaehmeiit  of  Witnesses," 

60 

See  Editorial  Note  on  "  Non-Professional  Wltnessea." 

76 
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657 
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212 
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861 
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877 
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525 

"  half-blood  heirs," 

645 

"  heirs," 

416 
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687 
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215 
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667 
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'*  undue  iafluenfla." 
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